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TjONDON: 

nUIITKD  n  THCMikS  OATlJtOllt  WHmrillARS. 


to 
THS  ribht  homovkabls 

JOHN»  LORD   ELDON» 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 

qfc*  Jyv*  S^m 


^'  '11      I, 

My  I^rd;  ,"• 

THE  auspices  of  an  appropriate  patron, 
under  idiich  the  writings  of  a  late  eminent  person 
might  be  edited  with  the  greatest  probability  of  suc- 
cess»  could  not  i)e  attained  without  having  recourse  to 
one  of  high  distinqtion^  advanced  to  dignity  in  the 
same  profession  in  which  that  person  was  honoured: 
one  whose  learning,  and  probity,  rendered  him  the 
object  of  general  respect,  and  veneration ;  and,  con- 
sequently, now,  under  the  permission  most  obligingly 
granted,  I  take  the  liberty  of  dedicating  this  publica- 
tion to  your  Lordship,  in  whom  all  these  quali- 
fications are  combined  in  a  remarkable  degree;  and 
from  whose  regard  to  the  memory  of  its  author,  high 
estimation  of  his  abilities,  and  reverence  for  his  cha* 
racter,  a  most  favourable  reception  of  it  may  justly  be 
expected. 

That  the  did^y  which  devolved  upon  the  editor  might 
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be  performed  in  a  manner  worthy  of  the  occasion,  has 
exercised  his  as^duoujs  atteption^  and  care :  and  for 
the  excuse  of  any  deficiencies,  which  may  have  escaped 
his  observation,  he  idies  upoB  your  Lordship's  kind 
indulgence. 


I  beg  leave  io  subscribe  myself,  *  • 

With  the  greatest  respect . .  r 
Mt  Lord, 
Your  obliged,  /      ,  ,, 
And  most, obe4iQXtf>i34rrw)t» 


LlNCOLN*8-lNK, 


JOB  WALDEN  HAJSFMER. 


•Vi7    ^»'«!.'* 
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I  PREFACE. 


Boneaaescffc     ■  ,  'i.-  "i  c 


THAT  by  submitting  this  collection  to  public  cen- 
sure, a  prudent  appropriation  of  it>  and  one  beneficial 
to  the  profession  of  the  law,  and  the  public,  will  be 
ackm>wie3g^e3^  td  liave  been  made,  is  anticipated  not 
without  confidmoe  (  at  the  same  time,  these  fruits  of 
the  learned,,  and  iioble,  author's  talents,  and  industry, 
will  be  eflFectually  preserved,  and  placed  in  hands  b«t 
4ttft!Hted  tdrfppiiecfate  their  value. 


*v?   ^t 


Though  not  originally  intended  for  publication, 
little  on  that  account  will  be  detracted  from  their 
authority  by  those  who  reflect  upon  the  habituial  ac 
curacy,  and  sound  learning,  of  the  compiler,  so  long  ma- 
nifested during  his  professional  practice,  and  judicial 
employments.  The  weight,  and  credit,  attributed  to 
them  by  his  contemporaries,  are  clearly  evinced  in  the 
case  of  Fonnerau  v.  Fonnerau^  as  reported  in  2  JQougL 
506,  where  Lord  Mansfield  directed  another  argument 
to  be  made,  solely  on  the  ground  of  a  different  reason 
for  a  prior  decision  being  contained  in  the  note  of  Mr. 
Kenyon,  from  that  stated  in  the  report  of  Sir  James 
Burrow. 

The  cases  herein  contained  which  are  reported  in 
other  books,  will  not,  it  is  presumed,  on  that  account, 
be  rendered  less  interesting,  the  style  here  adopted 
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being  totally  difierent  from  that  In  which  they  before 
BpT^eBTedfMf^Jhc^  arrange- 

ment. 

For  the  trusftispawd  i^vfaiwbyfdie  noble  owner  of  ' 
the  MSS.  from  which  the  following  pages  are  printed^ 
the  editor  begs  to  express  hisgrateful  acknowledgments ; 
and,ho^es^^0jbe  enabled  to  offer  that  which  he  is 
,,:  Jl^ble  will  be  esteemed  the  best  requital,  in  having  so 
ObSaoi^Rt^fija^l^  theapj^rbbtt^idb  ^ 

t^ftheprofe^ion.  .    ^^  •  ^   -  " 
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NOTES  OF  CASES, 

ABGJJED,  AND  AIMUDOED, 

IN 

THE  COURT  OF  KING'S  BENCH, 

^c.  4tc.  4rc. 


EoHer  IVm,  96  Geo.  II.  1753. 


THE  KING  agt.  PONSONBY,  and  bikers.         ^„  .^^^^^^ 

This  was  a  third  argument,  on  a  writ  of  emnr  of  a  ^^^^^^  Jf^ 
judgment  in  JB.  R.  in  Ireland^  on  an  infbnnation  in  the  quo  tnarran^ 
nature  of  a  quo  warranto,  at  the  relation  of  the  oonmer,  ^^«  brought 
against  the  defendant,  Ponsonby,  and  ^ht  cAerSy  fiir  non-actinff' 
usurping  the  fiancfaise  of  fiee  burgesses  of  the  borough  and  seven 

ofNewtown.  non-resident 

burgesses  of 
a  corpora- 
The  defendants,  2n  thor  pka,  set  forth  the  letters  ^^^^*  ^ 
patent  of  king  James  I.,  incorparating  them  by  the  charter  an 
name  of  the  provost^  and  free  burgesses,  of  the  borou^  estate  for 
c£  Newtown,  and  which  give  the  provost,  and  burgesses,  '*(*^."  ^rant- 
power  to  elect,  and  fiU  up  yacancies ;   and  then  seven  offices,  re- 
of  the  defendants  plead,  that  they  were,  aooordmgly,  duly  moveable 
dected,  admitted,  and  swom-m,  free  burgesses  of  this  behavbu?"" 
borough ;  and  tlie  other  two  plead,  that,  in  October,  1745,  by  the  pro- 
tiie  provost,  and  burgesses,  met,  and  chose  them  likewise,  ^^V  ^^; ' 

yet  Aey  have  not  been  admitted,  but  have  been,  and  still  first,  on  the 

ground  of 
bebe  claunaQts,  though  not  sworn ;  the  second,  as  having  forfeited  their 
privileges  by  non^user:  and  after,  judement  of  ouster  in  K.  B.  in 
IrdavM,  in  error  thereupon^  it  is  decided,  that  an  information  on  the 
^tb  of  Oeo.  2,  cannot  be  maintained  for  a  claim,  but  actual  intrusion 
only ;  and  that  non •residence,  where  a  power  of  amotion  is  vested  in  a 
person  designated  by  charter,  is  not  an  avoidance  of  office  before  that 
If  exercised,  when  immediately  an  unlawful  holding  may  commence, 
which  may  justify  any  proceedings  in  quo  tmrranto  qit  the  part  of  the 
crown.    aiyffr,245.  S.  C.    1  Ves.  Jun.  ].  S.  C. 
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1753.        are,  ready  to  be  so^  and  that  they  have  not  exercised  the 

""■^f"^        office  but  by  virtue  of  this  election ;  and  then  traverse. 
The  King  ^ 

^'  The  coroner  (after  craving  oyer  of  the  letters  patent, 

^  ^^  -^  /  which  is  given  him,  and  which  conclude  with  a  clause 
1^  g  importing,  that  the  same  should  be  construed  most  bene- 
ficially for  the  corporation,  and  most  unfavourably  for  the 
crown)  replies,  that,  with  respect  to  the  seven,,  they  did  not 
reside  within  the  borough,  and,  by  that  means,  had  for- 
feited their  election ;  and,  with  respect  to  the  other  two, 
that  they  had  not  taken  the  oaths  of  office,  nor  ever  ap- 
plied for  that  purpose,  by  which  &c.  To  this  reply  there 
was  a  rejoinder,  to  that  a  demurrer,  and  a  joinder  in  de- 
murrer, upon  which  judgment  was  ^ven  against  all  the 
defendants,  who  all  joined  in  this  writ  of  error. 

Mr.  Henl^,  for  the  plaintiffs  in  error.  ,  ,   ; . 

The  question  with  respect  to  the  seven  admitted  buxt- 
gesses  is,  briefly,  this,  whether  they  have  forfeited  their 
franchises  merely  by  non-residence  ?  A  question  60  lymch 
a  novelty  in  law,  that,  in  the  course  of  two  arguments  by 
gentlemen  of  the  most  undoubted  abiIities,not  a  single  case, 
nor  even  a  single  dictum  sapientis,  has  been  urged  in  sup- 
port of  the  information.  If  mere  non-readence  occasions 
a  forfeiture  of  offices  of  this  kind,  every  corporation  m 
the  kingdom  is  at  the  mercy  of  the  crown,  and  liable  tp 
dissolution  whenever  the  crown  pleases ;  for  if  this  be  the 
case,  the  moment  a  burgess  leaves  his  borough,  his  office 
is  absolutely  gone ;  let  him  return  whenever  he  jJeases,  it 
signifies  nodiing;  for  an  absence  of  an  hour,  for  alight 
appears  to  the  contrary  in  their  argument,  is  as  fatal  as  an 
absence  of  a  year.  However,  if  the  law  be  so,  the  jlidg- 
ment  must  stand;  but  then  the  law  must  be  very  plain, 
and  evident,  before  it  will  induce  your  lordship  to  enforce 
a  doctrine  attended  with  such  pernicious  oonsequenees. 
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In  dider  to  a  liioroiig^  dxflciinion  of  this  qpaAoni 
it  it  proper  to  inqtufe  upon  what  conditknui  diis  charter 
wm  ^ren  them;  whether  those  conditiotiB  have^  or  hare 
Dot  been  complied  with ;  and  who  it  is  the  charter  hatf 
Bppdnted  judgeir  of  a  breach  of  them. 

Ist,  I  diall  stale  the  terms,  which  are  a  grant  for  Me; 
detcmunable  on  misbehaviour  accompanied  with  an  amo-: 
tion ;  and  as  a  spedies  of  nmbehaviour,  non-residence,  if  it 
be  a  fault  at  all,  must  be  considered:  And  as  to  the  huit 
point,  who  are  to  have  the  power  of  judging  of  this  mii^ 
behaviour,  and  making  the  amotion;  it  is  negatively 
dear  thai  the  crown  did  not  intend  it  to  be  determined  hf 
a  judgment  In  quo  warranto^  because  Hit  crown  hlu  a& 
firmatitely  deterxluned  who  is  to  make  the  amotion,  eXJ 
ptestif  dnvctirig  it  to  he  ad  beneplacitum  prepositi^  &c. 
These  being  the  terriis  oft  which  the  charter  ^aa  granted^ 
said  thi^  die  method  of  determining,  and  punishing  i 
breachof  them,' the  remaining  ptet  of  the  case,  as  tothecf 
seven  admitted  burgesses^  may  be  divided  into  three 
<ItMlioto»,  all  of  great  importance,  and  highly  necessaiy 
t»be  settled ;  and  to  which  I  shall  confine  myself,  be' 
cause  all  the  othef  questions  which  arose  from  the  inaocdP 
tmty  of  the  pleadings,  hi»re  been  already  learnedly,  judl-f 
dously,  and  fully  discussed  by  Mr.  Serjeant  P&ole,  whefi 
thia  matter  was  last  argued. 

The  first  question  is,  whether  the  franchise  of  a  bar«' 
gess  be  forfiHted  by  mere  non-reeidence  by  the  common 
kw,  independent  of  any  clause  in  this  charter  ? 

Sndly,  If  not,  whether  by  any  express,  or  implied 
ph>vi6o,  or  condition,  in  this  charter,  non^residence  is  a 
forfeiture,  or  deteratination  of  this  franchise  P 
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175^  8dly.  If  it  be  so,  whether  it  can  be  taken  advaatageof 

'-'^r—f  by  proceeding  in  an  infonnadon  in  the  nature  of  quo 

*°^  warranto,  where  the  corporation  derives  to  itself  &om  the 

^  '  crown  an  express  power  of  amotion  ? 

PONSONBY. 

j^^  Q^  These  questions  seem  to  me  to  comprehend  the  whole 

dilute  between  the  crown,  and  the  subject^  the  telatatSj 
and  the  defendants,  as  far  as  to  the  beven  admitted  bur* 
gesses ;  and  I  have  not  even  a  doubt  but  that  all  those  qug^ 
tions  are  with  the  plaintiffs  in  error.  The  first  questioa 
mu^  depend  (HI  the  nature  of  a  franchise,  whether  the  finn- 
chise  of  a  bucgcss  requires  a  local  residence,  aqd  is  an*  office 
of  a  public  nature,  or  a  mere  personal  privilege,  to  be  used 
within  a  particular  district.  If  it  be  the  latter,  as  I  be- 
lieve it  is,  it  is  nothing  more  than  the  franchise  of  a 
freeman,  and  there  can  be  no  reason  why  it  should  be 
forfeited  by  non-residence.  This  makes  it  necessary  for 
148  to  inquire  what  a  burgess  was  originally  at  the  com* 
mon  law,  and  what  it  is  in  its  incorporated  state. 

A  burgess,  in  its  etymological  sense,  m^ans  no  more 
than  a  tradesman  dwelling  widiin  a  particular  borough 
for  the  sake  of  traffick,  and  has  nothing  to  do  with  any 
office  of  trust,  or  ma^tracy.  This  I  will  endeavour  to 
prove  from  better  authorities  than  my  own  ^  1st  Inst.  80, 
my  Lord  Cokej  in  a  reference  to  Bractan^  seems  to  agree 
with  my  definition,  where  he  explains  the  word  burgensis 
to  be  a  man  of  trade,  as  a  haberdasher,  a  draper,  or  the 
like.  This  is  so  true  that  a  burgess  anciently  paid  a  tax» 
or  toll,  for  liber^  to  trade  within  a  particular  borough : 
Riley's  Flacita  Parliamentaria,  SS9.  Dr.  Brady^  vel 
hia  treatise  of  cities  and  boroughs,  fol.  16,  observes, 
that  in  these  institutions,  burgesses,  or  tradesmen,  had 
patrons  under  whose  patronage  they  traded,  and  paid  for 
the  same.   (I  am  sure  it  is  within  your  lordship^s  remem- 
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Isrance  that  licences  were  granted  for  tbe-aake  of  tracling        1753. 
within  a  particular  corporafiony  as  in  the  case  of  the    rp/*^ 
bishop  of  Winchester y  and  the  Courtenays  ia  Oakhamp"        ^^^   ^ 
twf.)   In  process  of  time  these  burgesses  were  made  free,  Povsonbt^ 
that  is,  were  incorporate,  and  made  a  free  state,  and  the  ^^ 

capitd  tax  -sometimes  discharged,  but  oflener  converted'  . 
into  a  fee  farm  rent  In  consequence  of  this  being  a  per- 
sonal prie,  it  was,  and  is  common  fcv  the  same  person  to 
be  a  bmgess  of  several  particular  borough  towns,  and 
even  of  the  Hanse  Tozmr,  and  whosoever  is  so,  is  of  course 
6ee  of  every  other,  according  to  CUirar,  in  his  Us,  et 
Coutumes  de  la  Mer,  190,  This  proves  that  burgesses 
were  not  either  before,  or  onc^  th^  incorporation,  conn- 
deced  as  officers  of  magistracy,  but  merely  as  free  traders, 
and  not  as  residentiary  officers  ^Justice ;  and  that  dis* 
tinguidieB  diis  ease  ftom  that  of  the  city  of  Exon^  and 
Glydcy  4  Mod.  86,  and  Sliow,  864-5,  where  a  desertion 
of  the  borough  was  held  a  good  cause  of  disfranchisement 
in  the  case  of  an  alderman,  *^  because  it  is  inddent  to  the 
^^  duty,  and  place  of  an  alderman,  to  be  resident  whore. 
^  he  is  chosen,  his  very  name  imports  it,  and  removal. 
«^  makes  him  incapable  of  doing  his  duty  where  he  oufj^t, 
^  and  it  is  not  a  place  of  profit,  but  of  freedom,  and  go* 
^  vemment  of  the  city,^  as  it  is  expressed  in  4  Mod.,  or, 
aff  Shower  has  it,  ^^  an  alderman  is  not  a  |Jace  of  profit, 
^^  but  of  freedom,  precedence,  and  authonty,  within  th« 
^  dty,  which  is  all  to  be  done  there.'* 

-  Sndly.  If  by  the  common  law  no  rendence  is  imposed 
m  case  of  a  burgess,  nor  any  forfdture  for  non-residence; 
has  the  crown,  as  I  admit  it  might,  imposed  any  such  re- 
striction by  its  diarter  in  the  present  case  ?  It  was  ad« 
mitted  at  the  last  argument,  nor  can  it  indeed  be  contro- 
verted^ that  the  crown  has  not  expressly  required,  lAy 
farther,  that  the  crown  has  not  annexed  any  duty  to  tbls 
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I  f59.  fiwduae  which  requires  readence.  The  argument  atopd* 
"^^^^  thus ;  the  motive  of  the  crown  in  granting  this  churtsr 
>°g  ipas  the  peo[ding  the  north  of  Ireland;  the  north  of 
p  ^  *  Ireland  cannot  be  peopled  but  by  the  residence  of  these 
_r-^-^^-'  buigesseQ;  and  therefore,  unless  they  reode,  they  do 
K,  B.  1^  comply  with  the  ends  of  their  institution.  But  thii 
I  dispute :  I  d«ny  the  minor.  The  crown  surely  would 
never  intend  to  people  a  town  with  these  twelve  burgessQSi 
but  by  making  it  a  free  borough;  where  these  indeed 
were  to  be  the  leading  men,  but  others  were  to  be  tfaa 
inhabitants  to  people  it,  and  trade  in  it;  by  granting 
tbem  the  valuable  privilege  of  being  represented  in  par^ 
liament;  by  fixing  cpiurts  there  to  administer  justice  %oi 
t)iem  at  their  doors :  and  finally  by  giving  them  tbt 
fianchise  of  a  market,  for  their  conveDienoe  in  disposing 
of,  and  being  suj^lied  with,  all  necessary  coimnoditie% 
These  were  the  means  by  which  the  crown  intended^  an4 
indeed  they  were  the  proper  means  to  people  a  oountrj^^ 
But  were  that  otherwise,  this  metbod  which  the  geDtkmeft 
aim  at,  of  collecting  fi^rfetture  of  fi^eebolds  by  implicalbn 
and  intendment,  is  a  doctrine  entirely  new  to  me.  The 
djfown  in  this  case  is  so  fa^r  iGrom  dewing  any  such  thiag, 
th^t  it  expressly  wiUb  the  charter  to  be  construed  most 
fiiKVQuxaUy  for  the  subject,  and  it  is  contrary  to^  the  verj^ 
ptinciples  of  law,  to  collect  by  intendment  a  foifieitlipt 
lo  the  crown,  to  turn  the  subject  firom  hia  franchise,. 

I  shall  therefore  submit  it,  that  this  is  a  franchise  not 
ftivfieitaUe^  dther  at  the  common  law,  orby  thiaparticalap 
duurter,  fi>r  non-jresidence. 


8£y.  But  in  the  next  place,  suppodng  this  too 
otherwise,  and  that  non-j^esidence  was  a  go^d  cause  of 
fitr^tuxe,  yet  it  is  not  to  be  taken  advantage  of  by  wa|^ 
oTuifbnoation  in  quo  warranto  s  for  tins  court 
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mklb  to  itidf  a  jutudictioii  per  adium,  «nd  the  ad  of       1753. 

anotkHi  is  granted  to  the  corpcHratioit    B7  this  charter        "-^^   , 

ihe  diost  jdain,  and  gross  behatiour  is  not  an  rninwdiatft        ^     '°^ 

jkfCadaxicej  but  only  a  cause  of  amoticm ;  for  a  buigess,  ^  ' 

kj  the  ezpreaS  words  of  the  grant,  is  to  continue  so  i/a-  '  -_^    -m^ 

rrnnie  viiM,  or  donee  amovebUur*    Misbdumour  may  be        ^^  g^ 

aeciet,  and  if  that  was  animiaediate  avoidance,  what  infi- 

0ite  confiincm  wo«dd  ensue  in  oatpcralaoiiSy  where  the  proi- 

eeedings  of  yeirs  might  be  ammUedby  a  diseotery  that  aae 

4d  its  members  had  ibrmerly  mishdiayed  hiaiisell^  and  hf 

Aat  means  finrfeited  his  officer  nay,  the  rery  being  of  cTery 

corporation  in  the  kingdom  wocddin  that  case  soon  bedia* 

Solved;  flinoe  every  new  election,  in  shortevery  transaction, 

iii  which  any  of  its  members,  after  diey  had  ceased  to  be  M 

by  Aese  secret  forfcituies,  had  any  share,  would  be  totafly 

invalid,  alid  of  no  eflect    To  prevent  this  confiision,  the 

Ctown  has  made  it  a  cause  of  amotion  only,  and  not  a  fbr* 

^tuxe    In  the  case  of  the  King  and  8 lade,  1st  Geo.  L» 

Steide,  being  an  alderman  of  Truro,  readed  at  Plymouth ; 

die  corporation  asngned  three  causes  of  av(ndanoe  by  their 

diarter,  death,  non^residence,  and  amodon  for  waAiAo^ 

viour;  and  the  question  before  the  tourt  was,  on  a  m<^ 

lion  for  an  information,  whether  non-reaidence  was  a  ni£> 

ftaient  cause  of  forfeiture  without  amotion.     The  Chief 

Justice  held  it  was  so  in  that  case,  on  account  of  the 

particularity  of  their  charter,  which  had  expressly  meiw 

tioiied  it  as  one  of  the  three  causes  of  vacancy :  but 

J^rey  ted  Powis,  hdd  the  contrary,  for  that,  notwith- 

slan£i^  it  was  expressly  mentioned  as  a  cau  se  of  voaaoey^ 

yK  as  the  licence  to  de6t  a  new  member  was  only  on  &e 

httbielfs  dying,  or  being  amoved,  they  had  no  doubt  but 

that  there  must  be  an  amotion  by  the  corporation  to  pre^ 

cede  die  forfeiture,  &c.,  and  the  information  was  denied. 

B^e  said,  that  the  words  of  a  charter  might  be  so  strof^ 

as  to  nuke  miisbehaviour  an  immediate  cesser  of  ofltesf 
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i753«  without  amotion,  but  that  he  had  never  seen  ope  that  waa 
v-^  so.  But  I  submit  it,  that  it  is  impossible  for  a.^i^b^a^ 
^  viour  to  be  an  actual  avoidaiice,  without  amotion,  in  this 
_  ^  '  case.  Were  it  otherwise,  amotion  would  be  unnecessary : 
^^^  -^  >>'  yet  in  returns  to  mandamuses  to  restore,  &c.  let  the 
K.  B.  ^lisbehaviour  -he  never  so  gross,  if  the  amotion  be  irre-. 
gular^  thie  court  yhSl  always  award  a  peremptory  man^ 
damus,  Thus  in  Sd  Salk.  231,  Rex  v.  Taylor^  the 
i^tum  was  that  they  had  power  to  amove  for  mi^ha^ 
viour,  that  A.  was  a  common  drunkard,  and  therefore, 
they  amoved  him.  The  court  held  the  cause  rejturiied 
sufficient  but  because  the  proceedings  in  the  amotion 
were  irregular,  they  award  a  writ  of  restitution.  .  I  cite 
this  case  only  for  illustration,  for  I  take  it  to  be  known 
lav  that,  in  all  these  cases,  misbehaviour  is  a  ca|ise 
of  amotion,  and  ^uxiotion  of  vacancy,  and  no  vacancy, 
can  happen  without  amotion.  This  i/s  agreeable  to  the 
opinion  of  my  Lord  Bolty  in  tl^e  case  of  Vaughan 
V.  Lewisy  Carth.  2299  which  was  an  action  against  the 
defendant  for  a  false  return  to  a  mandamus  directed  to 
him  &c.,  to  whom  it  belonged  to  swear-in.  the  plaintiff 
bailiff  of  the  borough  of  ^ew  Radnor,  to  which  he  had 
returned  that  the  plaintiff  was  never  elected :  the  plaintiff 
proved  his  election ;  but  there  was  the  following  clause  in 
the  charter,  viz.  that  any  officer  infyiuro  to  be  chosen, 
non  diutius  rernanebit  in  qffifio  He.  quar^i  infra  burgum 
predict'*,  vel  libeftat,,  et  franchesias  inde,  cum  totfi  fa* 
milid  inhabitabit  Xc. ;  and  it  appearing  that  the  pl^r 
tiff,  whenhe  was  chosen  one  of  the  common  councilrmen, 
(out  of  which  the  bailiff  must  be  elected)  ni^as  a  foreigner, 
it  If  as  pretended  that  his  office  of  common  coundLman 
neas  void  by  this  clause,  and  so  not  qualified  to  be  elected 
bailiff.  But  my  Lord  Holt,  to  whom  this  matter  was 
referred,  declared  his  opinion  for  the  plaintiff,  that  this 
<^use  was  ^^  ^^fiafSLtofry  of  the  common  law;  and  that  th^ 
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*'  not  inhabiting  infra  the  boraugfa,  was  a  good  cause  to  1753. 
^'  remove  a  member ;  but  that  it  did  not  ipio  facto  de-  rp/*^ 
*^  termine  the  office  without  an  actual  amoral  i"  though  ^ 

there  the  residence  of  a  common  council-man  is  undoubt-  ^ 

__  ,    1  1         .      .  1  1.     1  FONSOKBT. 

edly  necessary ;  much  less  then  m  the  case  ofa  burgess,  A^»»^^«^»/ 
whose  presence  is  of  little,  or  no  use.  And  I  beg  leave  k.  B. 
^  tobsQTve  that  Hoit  was  of  this  opinion,  though  it  does 
not  appear  that  in  that  case,  from  the  report. of  it,  anj 
express  power  of  amoving  waagiven  to  the  corporation  by 
theircharter:  butthatpower  the ccwporation always  have 
of  course;  the  law  gives  it  them.  I  hope  by  this  time  I 
have  made  it  appear  to  the  satisfaction  of  the  court,  that 
^  amotion  is  pecessary  to  oust  those  of  my  clients  who' 
were  once  admitted  into  thor  c^oea:  if  so,  as  the  court 
has  no  authcnity  to  grant  informatioyis  of  tins  nature,  but 
against  persons  who  usurp,  intrude,  or  wrong&lly  hoJd ; 
these  seven  can  never  be  said  to  usurp,  intrude,  or  hold 
wrongfiilly ,  by  xxmtinuing  in  those  offices  to  which  they 
were  formerly  duly  admitted,  and  fimn  which  they  have 
never  since  been  amoved. 

As  to  the  other  two,  who,  though  duly  elected,  were 
never  admitted  burgesses  of  this  borough,  with  still  less 
propriety  can  they  be  charged  ap  intruding^  into,  usurp- 
ing, or  wrongfully  holding,  offices  which  it  does  not 
appear  they  ever  exercised  in  any  single  instance.  This 
court  never  grants  leave  to  file  informations  of  this  sort, 
but  upon  affidavit  that  the  person  against  whom  the  in- 
ionnation  is  prayed  has  actually  exerdsed  the  office;  and 
the  statute  requires  it.  To  claim  an  office  is  not  sufficient 
to  warrant  a  quo  warranto  information.  I  moved  in  this 
caust  myself,  for  an  informatipn  in  the  nature  ofa  quo 
warranto^  agidnst  a  gentleman  who  claimied  the  office  of, 
and  called  himself,  town  derk  ofa  borough  in  Corntcall; 
but  the  court  refused  it,  because  our  affidavits  did  not 
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1753.  make  it  appear  that  he  ever  exercifled  the  office.  Itifoanua- 
^-^  tkms  against  persons  qui  clamant  habere  wcM  tMVer 
^  ^°^  ghmted,  though  writs  of  quo  warranto  indeed  have  bMi ; 
^  *  and  this  is  the  distinction ;  writs  of  9110  warranto  were 
seldombrought  for  an  office,  but  against  persons  who  oldini* 
ed  privil^es  consisting  in  casual  enjoyment,  and  wbidi,  if 
they  did  not  exist  in  the  claimant,  existed  in  the  crown, 
which  was  deprived  of  its  rights  by  a  daim  of  that  sort, 
and  a  claim  generally  was  the  only  thing  capable  of  beiiq; 
proved.  But  by  a  claim  of  an  office,  nobody  is  injured ; 
by  an  exercise  of  it  they  may :  that^  and  that  only,  is  an 
Usurpation^  I  date  say  there  never  was  an  informatioii 
in  the  name  of  the  Attorney  General  foft  an  office  on  a 
mere  daim,  for  if  there  had,  thei  gentl^oien,  t  doubt  not,' 
irould  have  found  it.  Besides,  as  this  information  was 
founded  on  a  partiieular  act  of  pariiament,  (the  Irish  act, 
ODffTBspondiHg  with  ours  of  9th  Antif  c.  90)  the  directiona 
of  that  act  must  be  pursued ;  and  on  that  act  the  court 
cannot  forjudge  the  defendants'  clssm,  or  any  thing  of 
that  sort,  but  a  judgment  of  ouster  only  can  be  given ; 
and  accordingly  judgment  of  ouster  has  been  given :  but 
mnely  in  England,  however  it  might  be  in  Ireland^  it 
wiU  be  thought  absoid  to  give  a  judgment  of  ouster  to 
^spossesa  a  man  of  an  office  wfaidb  he  never  possessed* 

There  was  «  very  extraordinaty  objection  on  the  oiher 
ttde ;  If  we  om't  torn  them  out  \Sm  ^ay,  said  they,  pray 
teH  us  how  we  can.  If  the  Irishmen  want  that  infeniia>' 
tion,  I  suppose  thdr  eounsel  can  give  it  them ;  for  my 
part  I  beg  to  be  excused. 

Upon  these  considerations,  we  doubt  not  but  that  the 
seven  admitted  burgesses  will  be  thought  either  to  have 
done  nothing  by  which  their  offices  are  forfeitable,  or  at 
worst  that  no  advantage  can  be  taken  of  it-  this  way :  and 


That  absence,  or  departure  from  a  barou^  is  a  good 
iHKifle  of  farfekure,  or  of  lemoTal  from  some  kind  of  offioet 
iaa  borough,  I  always  thought  a  point  settled ;  but  the 
lofuned  serjeant,  who  spoke  at  the  kat  argument,  says  it  is 
not  laiw :  that  reodence  in  the  borou^  is  not  requssila, 
but  only  a  residence  on  their  offices ;  so  that  if  an  alder- 
aiMtti  fifeaan  hundred  mifes  off,  yet  if  he  oomes  over,  I 


K.B. 
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t  the  other  two,  the  judgment  caift  possibly  be  sup-       1^53. 
ported.    We  hope  therc^nre  the  court  will  be  of  opU 
mon  that  this  judgment  ought  to  be  reversed. 

Sir  Richard  Uayd  {or  the  defendaots  in  etrar. 

Notwithstanding  the  yerj  ingenious  arguments  pro* 
daoed  by  the  gentlemen  on  the  other  side^  I  hope  yet  to 
adrance^sufficient  reasons  to  induce  the  court  to  tttam 
ihia  judgment  again^  seven  of  the  now  plaintiffs  at  kaet^ 
if  not  against  the  other  two;  and  I  think  it  is  not  unpte^ 
cedented  to  aflbrm  a  judjpnent  as  to  some  of  the  parties^ 
and  reverse  it  as  toolbars :  however,  I  am  very  frr  fiooi 
living  up  the  point  as  to  those  two.  On  our  last  argu* 
yaent  the  court  doubted  as  to  some  points,  to  whidi  I 
;diall  now  eadearour  to  ooniine  myself*  The  search  fiir 
^uuaent  precedents  on  both  sides  has  proved  fruitless : 
CBBsequently  cases  not  settled  must  be  determined  on  Ae 
prinffiplf^  on  which  other  determinations  arc  founded^  It 
has  never  yet  been  determined  whether  a  claim  on  leooid 
be  not  of  such  a  nature  as  to  warrant  a  judgment  of 
ouster.  Whether  this  court  pn  a  misbehaviour  can  pri^ 
manly  interpoae  by  way  of  information,  or  whether  the 
jparty  is  removable  by  the  body  corporate  only,  is  likeiristf 
yst  undetermined.  I  sMl  first  comider  the  case  of  the 
asven  acting  burgesses,  who  were  elected,  and  admitted, 
and  have  never  inoebeen  in  the  borouglL 
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1 753.        suppofie,  at  decdons,  that  is  sufficient    However,  I  must 
^-->^        beg  leave  to  insist  that  the  departing  fiom  the  fiotough  ift 
The  King    jq^^^^g  fj^^  ^^  office,  and  one  and  the  same  thing. 
^^*         I  will  venture  to  lay  down  this  proportion,  that  wherever 
\^  ^i "'  residence  in  a  borough  is  expressly,  or  impliedly,  annexed 
to  an  office,  non-re«dence  is  a  forfeiture  of  that  office; 
which  is  indeed  almost  an  asdom,     I  give  you  &c.  pro- 
vided you  reside,  or  as  long  as  you  reade^  or  the  like^ 
must  necessarily  require  reddence  to  a  oontinuanoe  of 
the  grant :   but,  isay  they,  offices  of  trust,  and  govern-^ 
ment^can  alone  be  forfeited  by  non-residence;  a  free^ 
man^s  absence  from  the  borough  was  never  thought  a- 
fbrfature  of  his  franphise.    Very  true ;  and  the  reason, 
why  it  is  not  a  forfeiture. is,  that  residence  is  neither  ex-. 
pressly,  nor  impliedly,  annexed  to  his  freedom.     But 
suppose,  in  the  case  of  andean  and  chapter,  it  was  required 
that  the  dean  should  go  every  day  at  four  o^dock  to  the 
choir,  to  read  prayers,  or  for  any  other  proper  purpose, 
would  any  body  say  that  non-residence,  or  a  residence " 
100  miles  off,  would  not  be  a  forfeiture?  and  yet  this  b 
not  an  office  of  trust,  or  government 

Wherever  the  end  for  which  a  corporation,  or  any 
other  particular  office,  was  instituted,  is  not  complied 
with,  the  office  ceases.  This  is  agreeable  to  the  doctrine 
laid  -down  in  Baggs^s  case;*  wherever  a  trustreposed 
in  a  man  is  broken,  that  is  sufficient  to  disfranchise 
him,  or  destroy  the  office  which  he  holds  on  that  trust. 
I  care  not  whether  the  office  in  the  present  case  be  for 
government,  trust,  or  trade ;  in  dther  case  non-residenoe 
is  a  sufficient  cause  of  avoidance ;  how  is  another  case  to 
be  met  ?  Let  us  see  the  terms  of  the  charter,  for  if  the 
terms  have  not  been  complied  with,  Mr.  Henley  admits, 
they  are  punishable  some  way.  Can  it  be  smously  said 
that  it  is  consistent  with  the  design  of  the  charter  that  the 
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oAoe  of  a  free  burgess  should  be  enjoyed  by  any  but  x  1753. 
diose  who  inhabit,  and  remde  in  the  town  ?  It  cannot.  """^--^ 
But  then,  supposbg  this  a  good  cause  of  avoidance,  say  ^ 

the  gentlemen,   advantage  capnot  be  taken  of  ;t  I^  '^  ' 

infiMmation  in  the  crown  oflBjce;  the  crown  cannot  -_,  ^-* 
immediately  interpose,  but  the  party  must  be  first  ]^^  j), 
amoved  by  the  body,  and  therefore  we  are  mistaken  in 
our  proceedings.  In  all  royal  foundations  the  king  is  the 
yi^tor,  unless  he  del^ates  that  authority  to  somebody 
dse ;  and  this  principle  will  not  be  denied  me,  that  the 
king  has  some  way  or  other  a  right  to  see  that  his  officers 
do  thdr  duty :  he  may  delegate  part  of  that  power,  and 
preserve  the  rest :  whatever  is  not  given  away,  remains  in 
him.  Supposing  then  he  had  not  given  this  obrporation 
the  power  of  amoving,  it  would  have  remained  in  himsdf  ; 
for  no  man  can  be  refmoved  from  his  office  by  sununons, 
in  Mt  summary  way,  (unless  where  such  a  method  is  par* 
ticularly  prescribed)  but  only  by  a  verdict  of  his  country^ 
on  a  kgal  trial,  where  he  has  a  proper  opportunity  of 
making  his  defence.  Amotion  for  misbehaviour,  says 
Mr.  Henley /\&  given  the  body  in  this  case:  amotion  for 
nusbdbaviour  in  office,  it  is  true,  is  given  them,  but  n<Hi« 
residence  falls  not  within  that  power ;  for  though  a  misbe- 
haviour, it  is  not  a  misbehaviour  in  officio;  ^tis  a  total 
desertion  of  the  borough :  and  though  the  body  may  turn 
him  out  for  ddng  any  thing  amiss  in  his  office,  yet  it  by 
no  means  follows  that  they  have  a  power  of  amoving  him 
in  this  case.  That  power  then,  not  being  delegated,  re- 
mains in  the  king.  Therefore  as  the  corporation  can^t 
take  cognizance  of  this  offence  by  summons,  nor  can  it  be 
done  by  conviction,  for  it  is  no  offence  at  common  law,  ' 
either  the  party  is  wholly  unpunishable,  or  the  method  " 
we  have  taken  is  the  right  one.  This  argument  I  found 
on  a  suppo^tion  that  residence  is  the  condition  of  the  oon« 
tinuance  of  this  office ;  and  most  certainly  it  is  so.     Had 
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ilbten  esublidied  bj  their  charter  that  an  officer,  in  the 
oorporation  of  Baih^  for  instaao^,  ahould  hold  hit  office 
no  Iwger  than  whilst  he  continued  to  attend  the  Tfdb 
eve^  morning;  would  not  his  attendance  be  requiat^ 
to  the  continuance  of  his  office  ?  or  would  not  non- 
l(^'3^  attendance  alone  be  a  determination  of  it?  Had  this 
charter  declared  in  express  terms,  as  it  might  have  done,* 
that  if  a  free  burgess  should  leave  the  town,  he  should 
lose  his  office ;  and  if  he  misbehaved  in  his  office,  the 
corporation  should  have  power  of  ifemovinghim;  these 
are  two  distinct  things,  and  in  thai  case  would  any  body 
say,,  but  that  an  information  in  the  teture  of  a  quo  war^ 
rmio  would  be  the  only  way  to  remove  him,  in  the  first 
pkee;  and  amoticn  by  the  body,  in  the  second?  But  if 
the  oarpovationL  had  had  a  power  of  amoving  in  this  case, 
there  seems  to  ase  to  be  no  inconsistem^  in  supposii^  a* 
concurrent  jurisdiedon  in  the  crown;  that  the  king  may 
punish  offienders  himself,  and  yet  give  others  a  power  of 
doing  so  too,  provided  the  offender  does  not  wSer  twice. 
The  king  gave  Oxford^  Cambridge^  &c.  a  power  of 
printing:  might  he  not  have  ^en  it  to  fifty  other' 
places  ?  If  the  oorporatioD  have  a  power  of  amotion,  as 
the  gentlemen  contend  they  have,  yet  if  they  refuse,  or 
neglect  to  exert  it,  is  the  midbdiaviour,  in  such  a  case,  tor 
go  unpunished  ?  If  so,  the  whole  body  of  the  corpoira^ 
tion,  agreebg  together,  might  leave  the  borough,  and  as 
nobody  would  remain  to  amove  them^  still  retmn  their 
offices.  It  has  been  siud  indeed  that  a  mandatory  wrii 
tai^  issue  to  compel  the  coiporation  to  amove  delin-* 
quents,  in  case  they  neglected  it:  but  the  gentlemen  do 
not  consider  that  this  power  (^amotion  is,  as  they  thenw 
sdves  state  it,  discretionary,  and  ad  beneplacitum  prtpty^ 
siii^  8cc.  How  then  can  a  mandamus  issue  to  compd  a^ 
man  to  do  what  is  in  lus  own  discretion  either  to  do^  of^ 
We  undone? 
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The  next  €)bjection  is,  fii9l  thouj^  a  qtia  wmfwMHio  in*  1753. 
famiation  be  maintainable  agaimt,  ioiM  of  die  partiee 
i^ttnat  wham  we  have  brought  tb^  preflent,  yet  we  have 
taken  more  into  it  than  we  ought,  apd  therefore  the  jii4g^ 
meat  must  be  resvened.  It  is  true,  the  two  non-acting 
burgesses,  tbou^elected,  were  nev^  admitted ;  yet  they  v^Jn 
daim  by  virtue  of  this  electicm.  It  is  objected^  a  judg- 
ment of  ouster  cannot  be  against  them ;  and  the  gentle<» 
men  have  made  themselves  merry  with  the  absmrdi^  ef 
turning  people  out  of  an  office  which  they  were  never !% 
and  insist  that  their  daim  is  no  usurpation.  We  don\ 
|toetend  they  ever  acted ;  the  act  of  9th  June,  c  80,  on 
which  these  informations  are  founded,  does  indeed  de» 
scribe  the  persons,  against  whom  the  court  may  give  leave 
to  file  an  informatioiv  o{  this  sovt^  as.  persona  usurping^ 
iotrudiqg  intor  or  wilfully  hplding,  and  executing;  whidi 
may  seem  to  ixnply  a  necessity  of  showing  that  the  person, 
ifgainst  whom  the  information  is  intended  to  be  bion^ity 
has  done  ^ome  act  of  office.  But  wherever  a  person  ap* 
pears  to  have  taken  the  oaths  of  office,  your  lotdsh^ 
iQakes  no  scruples  of  granting  an  information ;  and  yet 
bong  sworn  is  no  act  of  office :  it  is  in  short  no  more  than 
the  deeted'^s  consenting  to  hb  election.  In  the  present 
case,  they  ask  the  election,  and  assent  to  it  on  reoordi 
and  avow  an  intention  of  exerddng  the  office — whenever 
ihey  please.  If  this  be  not  an  usiffpationy  I  doaH  know 
what  is.  But  supposing  the  judgment  of  the  court  of 
Gng^s  Bench  in  Ireland  to  be  wrong  with  regpect  to 
these  two,  there  must  be  aome  judgment  against  theni} 
for  they  have  clearly  no  right  to  the  office,  andan  eat  $in9 
die  therefore  won^t  dob  Were  our  information  wrong  on 
account  of  our  induding  in  it  both  the  acting,  and  noo- 
acting  burgesses,  yet  ou^t  it  not  to  be  reversed  by  writ 
of  error.  The  Irish  act  of  19  G.  II.  (which  is  copied 
fiom  ours  of  9  Anne,  c.  SO.)  says,  **  If  it  shall  appear  to 
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1753.        "  the  court  that  the  several  rights  of  divers  persons  may 

Tk*^        ^*  ^  properly  determined  on  one  informiation,  the  court' 

**  may  give  leave  to  exhibit  such  one  informaUon,  in  order 

p        *         **  to  try  their  respective  rights."    The  court  therefore  is 

"-jr^rm  '    tQ  consider  the  propriety  of  trying  several  rights  on  one 

K.  B.       information,  and  if  we  are  wrong  in  joining  them,  it  is  an 

error  of  the  court,  and  not  of  the  parties :  if  so,  instead 

of  a  writ  of  error,  application  should  have  been  made  ta 

the  court  there  for  redress.     But  where  is  the  impropriety 

of  joining  persons  between  whom  the  sole  difference  is 

flieir  being  sworn,  or  not  sworn  ? 

There  wds  one  thing  indeed  -  insisted  6li,  which, 
if  true,  would  destroy  all  I  have  sidd,  and  that  ii^* 
that  -the/risA  act,  of  21  G:  tl.,  totally  dispenses 
with  the  residence  of  Irish  burgesses.  The  preamble 
of  this  act  redtes,  that  iitrhereas  for  want  of  proper 
protestant  inhabitants  in  their  boroughs,  they  were 
obliged  to  elect  people  that  did  not  reside  therein,  and  it 
had  been  doubted  whether  or  no  such  elections  were 
legal,  to  remove  that  doubt  it  was  provided,  "that  the 
*^  non-readence  of  the  person  elected,  at  the  time  of  his 
<^  election,  should  be  no  bar  to  his  election.^  So  that 
that  act  relates  only  to  the  absence  at  the  time  of  election, 
and  has  nothing  to  do  with  tiie  present  case ;  for  the  va- 
lidity kX.  the  election  here  is  not  the  question. 

However,  should  your  lordship  think  the  judgment 
wrong  with  respect  to  the  two  non-acting  burgesses,  I  sub- 
mit it,  the  whole  judgment  needs  not  be  reversed  on  that 
account,  but  may  be  reversed  as  to  two,  and  affirmed  as  tcr 
the  rest ;  for  which  I  rely  upon  the  case  of  Agar  v.  Ca- 
vendishf  Moore^  664, 565,  which  was  this  \  Agar  informed 
against  Cavetidhh  in  the  Exchequer,  for  himself  and  the 
queen,  on  a  penal  statute^  8  Ed.  IV.,  and  had  judgment  ;* 
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OR  which  Cavendish  brought  error  in  the  Exdiequer        1735. 
diamber,  and  the  error  assigned  was,  that  this  was  a  new     rp.  ^^. 
offence,  first  prohibited  by  that  statute,  that  the  statute 
limits  the  party  to  sue  in  B,  II.  and  other  courts,  but  says   p 
nothing  of  the  court  of  Exchequer,  and,  therefore,  the    \^my^^  ' 
action  ought  not  to  have  been  brought  there;  accordingly,        K.  B. 
the  judgment,  with  respect  to  the  informer,  was  reversed, 
but  affirmed  as  to  the  queen.     On  the  authority  of  this 
case,  I  hope  the  judgment  will  be  affirmed  as  to  seven  of 
the  original  defendants,  if  your  lordship  should  think  it 
•ught  not  to  be  so  against  the  nine. 

^    Sir.  Htnley^  in  reply « 

It  now  seems  admitted,  that  these  offices  are  not  of  that 
sort  to  which  residence  is  requisite  at  common  law.  It  \9 
now  admitted  too,  that  non-residence,  in  the  present  casey 
is  not  a  misbehaviour  in  office,  nor  an  offence  for  which 
the  corporation  could  mterpose  by  way  of  amotion.  Thiif 
brings  the  case  within  a  much  narrower  compass ;  and  the 
consequence  (^  these  concessions  is,  that  they  are  still  in-<' 
titled  to  their  offices^  and  will  continue  so  during  their  na^ 
tural  lives ;-  for  as  their  interest  in  the  office  was  by  the 
charter  an  estate  for  life,  determinable  only  by  amotion 
by  the  corporation,-  if  the  corporation  cannot  amove,  the 
estate  is  absolute.  It  is  now  admitted  likewise,'  that  by 
this  charter,  no  express  condition  is  annexed  to  the  office^ 
by  which  it  can  be  determined  without  amotion :  but  to 
shew  it  was  nevertheless  determinable,  their  ai*gument  was 
this.  If  the  crown  makes  a  grant,  and  in  that  grant  the 
motives,  which  induced  the  crown  to  make  it,  appear 
either  expressly,  or  tadtly  implied,  or  by  coUection^ 
wherever  those  motives  are  not  complied  with,  the  grant 
ceases.  But  I  beg  leave  to  insbt^  that  though  the  crowi» 
tadtly,  impliedly,  or  even  totidem  verbis^  expresbly  de^ 
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1753.       dares  the  motiTes  of  it^s  grants,  unless  those  motives  axcr 

^-"v*^        turned  into  a  condition,  a  nonpcompliance  with  them  wU 

^     not  be  a  cesser  of  the  grant     Suppose  for  instance,  the 

^    *^*         crown  sranted  a  freehold  of  40^.  a  year  to  a  tinner  in  Com- 
PoNsoNBir  ... 

x^^^,^    2x;a//,and  his  heirs,  and  was  to  redte  an  inclination  to  attach 

K.  B.       ^he  person,  and  family  of  the  grantee  to  the  interests  of 

the  crown,  as  the  motive  of  the  grant :  if  the  grantee,  or 

his  heirs,  afterwards  entered  into  a  sedition,  would  an/ 

body,  in  that  case,  pretend  the  grant  was  determined? 

And  yet  the  motive  of  the  gfant  would  not  be  complied 

with ;  but  as  that  motive  was  not  annexed  to  the  grant  a» 

a  condition,  the  grant  would  not  be  determined  by  a  non«* 

compliance  with  the  motive.     Suppose,  in  the  case  Sir 

Richard  put  of  a  dean  and  chapter,  that  the  dean  did 

omit  certain  particular  duties  of  his  office,  would  that  be 

a  forfeiture  of  his  freehold,  unless  the  performance  of 

those  duties  was  the  condition  by  which  he  held  it  ?   The 

same  answer  may  be  given  to  Sir  RichartTs  other  case,  of 

the  corporation  of  Bath.    If  this  argument  be  just  then^ 

nothing  is  more  certain  than  that  whatever  is  granted  by 

the  crown,  if  accepted  at  all,  must  be  accepted  on  the 

terms,  and  conditions,  on  which  it  was  granted.    Let  u» 

try  the  present  case  by  thb  rule.    The  grant  is  expressly 

to  continue  durante  vitd,  or  donee  amovebilur;  yet,  says 

Sir  Richardj  this  office  shall  not  be  determinable  by 

death,  or  amotion  only,  but  by  male^gesture  as  well.    By 

male-gesture !  yes ;  but  not  by  male-gesture  in  office,  for 

thai  is  ocly  a  cause  of  amotion,  but  by  male-gesture  in  de» 

serting  the  bwough.    If  it  be  not  a  male-gesture  in  office^ 

or  sudi  a  misbehaviour  for  which  the  corporation  can 

amove,  how  can  it  be  a  determination  of  an  office  which 

is,  by  the  express  terms  of  the  grant,  determinable  by 

death,  or  amotion  only  ?    But  how  is  it  made  out  to  be 

any  misbehaviour  at  all  ?    They  reply,  quoad  intentionem 

regiSf^  in  not  answering  the  ends  of  the  king  in  placing 
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them  there  ^  but  if  it  be  ncft  a  misbefaaTiour  in  office,  it  is       1753. 
plam  from  what  has  been  said,  it  can  nether  be  a  for-     .p/"*^ 
feiture  <^  the  oflSce,  nor  a  cause  of  fbrfeitiire.    Their  di^        ". 
sCinction,  between  misbehaviour  in  or  out  of  ofBce,  was  p 
invented  merely  to  get  rid  of  an  objection  which  cannot     1^^^-^* 
be  answered,  namely,  that  though  it  should  be  a  mi»-       K.  B< 
behaviour^  an  amotion  by  the  corporation  was  the  first 
step  necessary. 

Corporations,  toys  Sir  Richard j  have  nbt  a  powet  of 
amotion,  but  in  cases  whe^e  it  is  etpressly  given  them ; 
aaid  his  reason  wa%  that  were  it  otherwise,  it  would  be  in 
their  power  to  deprive  a  man  of  his  office,  without  givingf 
Ufn  a  proper  opportumty  of  making  the  defence,  or  at 
least  to  determine  the  matter  in  a  summary  way;  whereasr 
the  law,  says  be^  requines  that  whatever  is  alledged* 
against  a  man,  to  turn  him  fitnn  his  office,  must  be  tried 
by  a  jury,  and  have  the  sanction  of  a  verdict :  but  in  a 
doe  of  this  kind,  I  should  be  glad  to  know  what  would 
be  tried?  what  are  the  jury  to  determined  That  ther 
pdrties  were  ttsurpen  the  moment  they  quitted  the  bo^ 
rough,  or  at  what  particular  time  did  they  become  so? 
The  concurrent  jurisdiction,  Sir  Richard  talked  of,  be^ 
tween  the  king  and  the  borough,  is  very  extraordinary, 
and  altogether  gmundless :  it  is  contradicted  by  the  esta- 
blished practice  of  this  court ;  lor  if  the  crown  had  such  a 
jurisdiction,  would  it  not  be  exerted  by  this  court  in  re- 
filsing  a  peremptory  mandamus^  where  there  appeared 
sufficient  grounds  for  an  amotion,  but  the  parties  happen 
to  have  been  irregular  in  their  proceedings  on  it  ?  That 
a  peremptory  mandamus^  or  writ  of  restitution,  is  awarded 
in  those  cases,  is  alone  a  sufficient  proof  that  this  court' 
has  no  such  jurisdiction. 

As  to  the  two  un-admitted  burgesses.  Sir  Richard  says ' 
righdy,  that  where  it  is  shown  that  a  person  has  taken  the ' 

c  2 
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1753.       oaths  of  office,  it  is  as  much  proof  as  this  court  veqpkeSf 
-,/*^        of  his  holding  and  executing  that  office  within  the  maan^ 
.  ing  of  the  statute ;  and  this  act  of  swearing,  he  i*epreaenta 

PoNsoNBY  *^*  ^^  insignificant  thing ;  but  taking  the  oaths  of  office 
v^p»y^^  I  have  always  understood  to  be  as  much  a  taking  pos- 
^'  ^*  session  of  that  office,  as  stepping  over  my  threshold  is  ajii 
entry  into  my  house :  as  much  a  taking  possession  of  this 
incorporeal  freehold,  (undoubtedly  a  much  more  solemn 
way  of  doing  it)  as  receiving  seisin  is  of  a  corporeal 
freehold :  and  what  can  be  a  stronger  proof  of  a  man^s 
taking  upon  himself  an  office^  than  his  doing  that  which 
enables,  and  qualifies,  him  to  undertake  all  the  duties,  and 
enjoy  all  the  privileges  of  that  office  ?  This  point  indeed, 
with  respect  to  the  un^admitted  burgesses,  the  gentlemen 
seemed  inclined  to  give  up ;  butthen,  say  they,  the  judg- 
ment must  be  reversed  as  to  those  two  only,,  and  affirmed 
as  to  the  resU 

Wherever  a  mah  is  by  information  charged^  as  an 
usurper  upon  the  crown,  jointly  with  others,  against  all 
of  whom,  supposing  they  were  all  found  guilty,  the  same 
judgment  cannot  be  given,  I  apprehend  it  is  error  to  in- 
volve diem  all  in  the  same  action.  Where  persons  are- 
questioned  on  different  rights,  as  is  the  case  here,  the 
court  cannot  give  the  same  judgment.  This  distinguishes 
this  case  from  that  which  has  been  dted  from  Moore,  and 
is  indeed  quite  another  thing,  fi>r  there  was  no  objection 
to  the  kind  of  judgment  the  court  had  given,  but  the 
error  insisted  on  was,  that  the  court  had  no  jurisdiction 
with  respect  to  the  informer,  though  the  queen,  by  virtue 
of  her  prerogative,  was  not  restrained  to  any  particular 
court,  but  every  court,  whenever  her  title  appeared,  was 
(jr  officio  obliged  to  give  judgment  for  her :  upon  that 
pdnt  only  it  was,  that  that  judgment  was  partly  reversed^ 
and  partly  affirmed ;  which  can  no  way  affect  the  present 
cabe.     I  don't  sec  in  fact  how  the  court  can  give  any 
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judgment'here ;  for  the  gentlemen  themselves,  I  befieve,        \y3$, 

will  hardly  seriously  controvert,  but  that  a  judgment  of  -- ''^ 
ouster  is  improper  with  respect  to  two  of  the  defendants ;  ^ 

and  yet  the'law  allows  of  no  other:  for  this  information  -^     "  * 

PoVSOKBT. 

is,  as  1  said,  and  it  has  not  been  denied,  founded  on  a    ^_^^-^^' 

particular  statute,  (that  one  of  the  Irish  statutes  which       K.  B. 

corresponds  with  ours  of  9  Queen  Ann)  which  defines 

the  persons  against  whom  it  is  to  be  maintained,  and 

allows  of  no  judgment  but  a  judgment  of  ouster.     As  no 

judgment  therefore  can  be  supported,  against  two  of  the 

defendants,  this  information  being  joint,  the  judgment 

must  be  reversed  as  to  all:  but  had  the  same  judgment 

been  pronoimced  against  the  defendants  on  separate  in- 

fennations,  they  could  not  have  been  supported,  if  what 

■they  say  be  true;  for  seven  of  the  defendants, .according 

to  their  ai^gument,  are  already  out  of  their  offices  by  their 

non-residence,  and  the  other  two,  it  is  agreed  on  all  hands, 

were  never  in.     For  these  reasons,  I  have  no  doubt  but 

ifae  judgment  will  be  reversed  in  toto. 


MUch.  Termy  9»  Geo.  II.  1755. 
THE  KING  flg/.PONSONBYanrf  o/Affi. 
AtpjeB)  C.  /.  now  dcilivered  the  judgment  of  the  court 

This  case  comes  before  the  court  on  a  writ  of  error 
brought  on  a  judgment  ^ven  in  B.  R.  in  Ite/aw',  on  an 
information  brought  there  against  the  defendants,  in  the 
nature  of  a  quo  warranlOy  to  shew  by  what  right  they 
claim,  and  exerdse,  the  office  of  free  burgesses  of  the 
borough  of  Newtowti,  in  that  kmgdom. 

John  Ponsonbj/y  one  of  the  defendants,  pleads  spedaUy 
that  Newtown  was  incorporated  by  the  name  of  provost, 
twelve  burgesses,  and  commonalty :  that  the  free  burgesses 
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175^.       were  to  hold  that  office  for  life,  but  were  removeable  fir 

— ,  ^"^^        misbehaviour,  by  the  provost,  and  three  burgesses  (  and 

^    in  seven  days  after  such  removal  o£  a  burgess,  the  corpo^ 

p  ration  were  to  proceed  to  elect  a  new  one,  who  in  seven 

\^t,^^^  '  days  after  such  election  should  take  the  oaths  before  tbd 

K*  B.       provost,  and  free  burgesses. 

That  on  the  1st  of  Qctobery  1746»  the  provost,  aad  ^hree 
burgesses  did  elect  him  to  be  a  firee  burgess,  but  gave  him 
no  notice  of  such  election.  Thathe  had  not  taken  theoatb% 
nor  exercised  the  office,  but  claims  a  right  to  be  nwam^ 
imd  exercise  the  office^  and  traverses  the  usurpation. 

Benjamin  Barton^  another  ^f  the  defepdant8|  puta  ii| 
the  same  plea. 

Replication  to  these  pleas,  that,  on  the  Sd  of  October^ 
1745,  defendant  had  notice  of  his  bung  elected,  yet  in  tl^ 
space  of  two  years,  and  seven  months,  had  not  applied  to  b^ 
3Wom,nor  resided  within  the  borou^,  but  SOmiles  distantj^ 
$s.  at  the  city  of  J)Min^  without  any  Mascmable  cause,  apd 
therefore  ceased  to  be  a  free  burgess,  yet  he  still  claima 
that  office :  so  pra^s  judgment  against  him,  and  that  be 
may  be  exclud^. 

Bejoinder,  that  he  had  not  due  notice  of  his  being 
^ected,  and  issue  thereupon.  Demurrer,  that  the  ]:epU-* 
cation  charges  notice  generally,  which  the  defendant  hi^ 
not  answered. 

The  other  defendants  plead  that  on  the  1st  of  January^ 
1744,  they  were  elected  by  the  provost  and  burgesses  into 
the  office  of  free  burgesses,  and,  the  same  day,  duly  sworn, 
and  exercised  the  office,  as  they  lawfully  might,  and  tra- 
varse  the  usurpation,  and  pray  that  the  privilege  may  be 
confinned  to  them. 
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.    SepIicatkA^tlmttbeyoQghtiiottobealloiv^  1755. 

die  8ttd  pmilege,  beoauae  from  iIm  Ist  of  Jmrnary,    Th^ 

not  resided  within  the  botougfa,  but  many  milefi  Astast,  p        * 
.and  .80  haTe  forfeited  ihmt  office,  yet  usurp,  &c.  so  pnys    *^^-  -,_^  * 
jodgment  against  thcniyimdihat  they  uiay  be  exduded.         K,B. 

Bejdnder,  that  tbey  have  ex««iaed  the  oAoe  at  the 
^aooustomed  tines,  and  assembled  themselves  upon  sum- 
and  behaved  as  becaase  them  to  do  in  their  said 
and  that  the  business  of  the  eoiporation  has  not 
tlHou^  thar  dfi&ult 

Damurrer,  and  jdfaider  in  demurrer,  and  Judgment  Id 
fm  abaolutdy  foreclosed  from  exerdsingthfttdBee,  K  fuod 
£afiantur  pro  fine, 

Tbia  case  has  been  divided  into  these  three  questions: 

1st  Whether  the  noiMesidenoe  contained  in  the  rcpli- 
loatian,  when  ciHisidflKd  together  with  the  sevsnd  rejoin* 
ders,  is  that  sort  of  non-residenoe  iriiich  shaU  cause  a 
Ibrfiatiire? 

5bL  If  so,  whether  a  qw  warranto  be  the  proper  method 
^fptoeeeding  against  them  ? 

8d.  If  a  9U0  warranto  would  lie,  whether  it  could  be 
broogfat  against  so  many  defendants  together,  by  virtue 
of  9  G.  II.  on  this  particular  case  ? 

1.  As  to  the  first  In  all  public  offices  there  is  a  tadt 
condition,  imfdied  by  law,  to  perform  the  duty  of  such 
office,  and  in  some  cases  it  is  expressed,  and  binds  infimts, 
and  femes  ctyotrt;  and  thb  is  necessarily  attendant  on  all 
franchises,  and  runs  parallel  therewith. 
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1755.  Either  non-user,  or  abuser,  may  be  causes  of  forfeiture^ 

Tl  ^Tc'        according  to  circumstances :  9  Co.  50. 11  Co.  98.   Generil 
aet  ^^^  we  prescribed,  from  which  arguments  may  "he  pro- 

PoNsoNBY.  P^^'^y  drawn  whether  a  forfeiture  or  not,  and  have  been 
v^^f^^    urged,  in  the  present  case,  from  the  nature  of  the  oflbse, 
r^'  ^'       and  the  commencement,  and  duration,  of  the  non-residence^ 
and  whether  they  had  notice,  or  not,  and  whether  the  cor- 
poration had  su^tained  any  damage,  or  not 

But  all  these  inquiries  are  unnecessary  in  the  present 
case,  because  we  grounded  our  opinion  on  another  pcint, 
and  the  same  reason  holds  for  not  entering  into  tlie  seooiid 
question,  which  is,  whether  the  information  is  well  brought 
.against  so  many  defendants,  within  the  act  of  parliament ; 
ai^d  yfim  so  proceed  to  the  3d  question,  on  which  our  de- 
termination of  the  case  is  founded. 

SL  And  it  consists  of  two  parts:  1st.  whether  infohna^ 
tion,  in  the  nature  of  a  quo  warranto,  is  the  proper  l^al 
method  of  removing  the  non-acting  defendants,  in  .the 
present  case,  because,  if  so,  there  is  an  end  as  to  them. 
•The  two  first  defendants  never  acted,  biit  the  others  have, 
so  that  they  are  quite  different  cases,  yet  we  ane  of  die 
aame  opinion  in  respect  to  both. 

Now  at  common  law,  if  a  subject  usiurped  a  fitmdiise, 
the  king  might  either  have  considered  it  as  an  infringe- 
ment of  his  right,  and  have  brought  a  quo  warranto,  or 
as  a  misdemeanor,  and  have  proceeded  by  information.  . 

As  to  the  first  of  these,  the  defendant  might  plead  title, 

/and  then,  on  issue,  the  court  would  give  judgment  iiiat 

would  finally  determine  it,  and  it  could  never  be  called 

over  again,  2  Ltst.  283 ;  for,  being  the  king's  writ  of 

right,  it  bound  him.     But  the  writ  of  quo  vtarianto  has 


The  King 

agt. 
PONSONBT 
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%een  disused  several  years,  and  I  doubt  whether  the  cur-         1755. 

^tor  could  now  make  it  out.    From  S  Inst.  282,  it  appears 

that  there  most  undoubtedly  was  such  a  writ,  but  none 

since  Edward  III.'s  time ;  and  it  about  that  time  fell  into 

disuse,  because  an  information  by  the  king^s  attorney 

general  answered  the  same  end,  and  was  cofned  from,        K.  B. 

and  firamed  by  the  dd  writ 

'There  is  no  precedent  of  a  quo  warranto  since  the 
justices  in  eyre  were  abolished,  before  whom  they  were 
retuniable;  so  said  by  Keitweyy  though  there  is  an  instance 
,of  one  returnable  in  C.  A ;  but  ^ese  writs  were  confined 
wholly  to  franchises,  and  we  have  no  instances  of  iw- 
formations  in  quo  warranto^  against  officers  for  life,  till 
the  time  of  Car.  II.  when  they  became  of  more  con- 
sequence  to  the  government,  by  their  right  to  elect  meai^ 
bers  of  parliament;  since  which  time  they  have  been  fire^ 
quent,  and  the  proper  judgment  is  a  fine. 

The  other  method  of  proceeding,  as  fisr  a  misdemeanor, 
was  by  fine,  according  to  the  obstinacy  of  the  party,  and 
the  damages  sustiuned :  and  this  was  the  practice  all  Car. 
IVb  time,  and  the  beginning  of  FT.  III.  But  4  fT*  and 
M.y  the  legislature  conadering  them  as  issuing  often 
merdy  as  the  instruments  of  oppresocm,  requires  security 
to  be  given  by  tiie  prosecutor,  and  that  they  shall  not  be 
granted  but  upon  motion  in  court,  and  though  that  act  is 
in  words  confined  to  trespasses,  assaults,  and  batteries^ 
and  other  misdemeanors,  yet  in  1  Salk,  S76,  it  b  held  to 
extend  to  quo  warranto.  And  before  tiie  stat  of  9  Ann», 
die  practice  had  been  to  fine,  and  also  to  enter  up  judgment 
of  ouster  against  the  party ;  yet  in  the  case  of  the  King 
v.  Betmttff  on  a  motion  for  a  new  trial,  great  doubts  were 
made  both  at  the  bar,  and  by  the  court,  whether  ouster 
was  a  proper  judgment  on  such  information,  and,  though 
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ijssl       it  had  been  the  jHnctioe,  the  court  were  doubtful,  not  wati 

Tl  "Ik'        ^^  ^^^  finally  determined;  so  that  this  act  was  probably 

^^^  intended  to  remove  the  doubt,  and  for  other  purposes. 

PoNsoKBY    ^^  i^tes  the  misdemeanors  committed  by  intruders,  but 

\_^^-^/    says  nothing  of  judgments  of  ouster,  in  the  recital ;  but 

K.  B.       in  the  body  of  the  act,  gives  express  power  to  the  proper 

officer,  with  leave  of  the  court,  to  file  informatioos  against 

one,  or  more,  and  power  to  the  court  to  give  judgment  of 

ouster,  and  giving  this  power,  it  is  probable  the  legis* 

lature  thought  it  then  doubtful. 

Thus  it  stood  till  the  9th  of  Geo.  II.,  when  this  act  was 
transcribed,  and  enacted  in  Inland. 

The  present  information  appears  to  be  founded  on 
that  act,  being  brought  against  nine  several  persons,  and 
we  will  consider  whether  it  is  well  brought  Ist  In 
respect  of  the  non-acting  defendants :  and  the  objection 
as  to  them  is,  that  they  were  never  sworn,  nor  executed 
the  office,  though  they  dainu  And  1st.  The  act  gives 
no  remedy  but  against  those  who  usurp,  or  unlawfully 
hold.  2d.  That  a  bare  chum  is  no  such  usurpation,  or 
holding. 

1st  It  g^ves  power  to  B.R.ag^unst  none  but  intruders, 
usurpers,  or  unlawful  holders,  nor  can  the  court  give 
judgment  against  any  other,  and  the  preamble  confines  it 
to  these,  and  goe^  not  to  claims,  or  intentions;  and  the 
practice  has  always  been  conformable  to  this  rule,  and  no 
information  granted  without  affidavit,  charging  it  ex- 
pressly, and  the  issue  is  always  on  a  traverse  of  the 
usurpation.  This  the  person  who  drew  the  pleadings  in 
this  case  was  sensible  of,  and  so  the  replication  prays 
judgment  of  ouster. 
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2d«  A  daim  most  certainly  will  not  amount  to  an  1755. 
uaoipationy  and  the  pleader  who  drew  this  information  -^^^. 
knew  it,  and  so,  to  guard  against  a  demurrer,  charges  ^ 

that  they  did  execute  the  office.  &c.  «. 

•^  '  PONSOVBT. 


It  was  objected,  that  this,  bdng  a  remedial  law,  must 
be  liberally  construed ;  this  is  true,  but  the  end  is  mis- 
taken, which  is  only  against  usurpers.  2dly.  That  the 
corporation  were  by  this  deprived  of  their  proper  number 
of  officers ;  but  this  is  also  a  mistake,  for  the  corporation 
might  elect  new  ones ;  for,  not  bring  sworn  within  seven 
days,  they  ceased  to  be  officers:  bendes,  if  this  be  a 
defect,  it  is  in  the  act  itself,  and  not  in  the  construcdon 
of  it 

As  to  the  other  seven  defendants,  who  did  act,  whether 
this  information  is  proper,  though  there  was  no  amotion 
by  the  corporation?  Most  clearly  it  is  not  the  proper, 
legal,  remedy,  but  the  charter  prescribes  the  manner  of 
amotion* 

The  general  reasoning  on  this  head  is,  that  non- 
residence  is  not  ipso  facto  a  determination  of  the  office,  but 
he  continues  till  amotion,  so  there  could  be  no  undue 
holding  when  the  information  was  brought;  so  no  found- 
ation for  it  other  at  common  law,  or  by  statute.  And 
as  to  the  objection,  that  here  is  then  a  £iult,  and  no 
method  to  punish,  the  answer  is,  if  it  be  an  office  which 
concerns  the  administration  of  justice,  this  court  might 
punish  the  o£Pender  for  not  exercising  his  authority,  but 
not  for  an  usurpation ;  but  the  present  is  not  a  complaint 
for  not  exercifiing,  but  for  exerdsing  the  office,  so  this 
would  be  to  punish  him  for  doing,  and  not  doing,  at  tlie 
same  time. 


K.B. 
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1755.  Besides,  the  punishment  for  neglect  of  his  duty  must 

^-v-^,  be  on  a  special  information  for  that  purpose,  and  not  on 
°  this  information  quo  warranto  he  does  act ;  and  this  the 
p  *  pleadec.  foresaw,  and  so  by  the  replication  says,  that  by 
^j-  -^^*  non-residence  he  ceased  to  be  a  burgess,  so  he  under- 
K.  B.  stood  that  if  he  did  not  cease  to  be  a  burgess,  this  in- 
formation would  not  he.  And  though  these  informations 
have  been  now  common  for  many  years,  no  one  dictum^ 
or  precedent,  has  been  produced,  to  shew  that  a  judgment 
of  ouster  has  been  given  on  a  quo  warranto  information 
for  non-user,  without  some  previous  act  of  amotion,  or 
conviction.  4  Mod.  33.  Syd.  81.  But  it  is  not  only 
the  want  of  precedents  for,  but  a  number  of  precedents 
actually  contrary,  that  determine  this  point  beyond  all 
doubt.  It  is  a  freehold,  and  by  Magna  Charta,  none  are 
to  be  disfranchised  without  legal  attainder.  So  of  oon- 
vicdon  of  an  offence  against  the  corporation :  Lord  Bruc^n 
case,  Str.  819.  And  the  modem  opinion  is,  that  the  oor« 
poration  have  necessarily  a  power  to  amove  their  own 
members,  though  not  particularly  given  by  their  charter, 
and  in  a  MS.  case  that  I  have,  a  quo  warranto  inform- 
ation was  refused,  because  there  had  been  no  amodon ; 
and  thereupon  Mr.  Lee  changed  his  motion,  and  moved 
for  an  information  for  hot  executing  his  office,  but,  it 
appearing  to  the  court  to  be  an  office  that  he  might 
suppdy  by  deputy,  the  motion  was  denied. 

In  Carth.  229,  Holt,  C.  J.,  says,  non-inhabitancy  is  a 
good  cause  of  removal. 

In  the  famous  case  of  the  quo  warranto  against  the 
city  of  London,  sir  Robert  Sawyer,  then  attorney  general, 
says,  the  king  may  punish  both  the  whole  corporation,  and 
the  particular  members,  by  due  course  of  law,  but  where 
there  is  a  power  of  amotion  in  the  charter,  he  cannot 
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nmove  till  actual  convictioD;   and  ik>  where  sajs  the        1755. 
office  is  ipso  facto  void,  though,  if  it  had  been  80^  he 
would  not  have  failed  to  uige  it  in  that  < 


The  present  infonnadon  is  for  exercising^  and  not  for 
deserting  the  office,  but  if  not,  the  statute  is  no  foundation 
for  proceedings  for  noiwuser. 

These  seven  defendants  were  once  certainly  seised  of 
this  office,  when  elected  and  sworn,  and  that  whether  they 
were  inhabitants  or  not ;  when  then  did  the  office  become 
ipso  facto  vend,  was  it  the  next  day,  or  at  what  other 
instant? 

A  distinction  was  made  at  the  bar,  between  officers  dt 
factOy  and  dejure^  that  by  officers  de facto  there  was  an 
vpsojhcto  forfeiture,  to  be  ripened  into  an  actual  cesser  by 
time :  this  doctrine  would  introduce  great  inoonTenience^ 
but  the  law  is  not  so  absurd. 

It  may  be  proper  shortly  to  take  notice  of  some  other 
obgectioiis: 

1.  A  failure  of  justice,  if  officers  were  dispunishable^ 
whidi  would  introduce  confusion. 

Answer.— Here  is  a  plain  remedy  prescribed  by  the 
charter,  and  that  the  most  adequate,>as  well  as  most 
accurate,  viz.  by  removal ;  and  it  is  a  question  whether 
they  have  not  that  right  without  the  charter. 

2.  That  this  power  in  the  corporation  takes  not  away 
the  power  of  the  court 

8.  That  if  a  majority  of  the  corporation  happen  to  be 
offenders,  they  will  not  proceed  to  amove. 
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17^5.  As  to  llie  seoond  objectioii.-«-Certaml7  that  ckuae  does 

not  take  away  the  power  of  this  court :  but  the  question 
is,  whether  the  court  erer  had  any  power  in  this  case, 
and  I  think  I  have  very  plainly  proved  they  have  none : 
if  there  was  a  breach  of  thar  duty  as  officers  of  justice, 

K,  B,        thig  court  would  relieve,  but  by  another  remedy. 

As  to  the  third 'objection.  It  does  not  here  appear, 
save  by  the  pleadmgs,  and  uang  one  defendants  plea 
against  another,  how  many  of  the  corporation  are  com-^ 
plained  of,  and  we  hold  that  they  csaCt  be  so  used,  for 
though  the  act  permits  the  joining  several  in  one  informa- 
tion, yet  the  pleas  must  all  be  taken  to  be  several,  or 
otherwise  some  might  combine  together  to  convict  the 
rest 

If  accusation  be  made  against  any  officer,  and  the  oor« 
poration  won^t  hearken  to  it,  information  is  not  the  proper 
remedy,  if  there  be  any,  for  the  corporation  seem  to  have 
a  discretionary  power,  and  their  judgment  to  be  final. 

If  they  act  corruptly,  they  must  be  punished  as  other 
criminals  are :  so  here  is  no  failure  of  justice,  but  only  a 
particular  mode,  or  species  of  it,  which  the  act  does  not, 
nor  was  intended  to  extend  to. 

4. ,  They  object  there  are  but  two  remedies,  and  nei^r 
of  them  adequate  in  the  present  case.  1.  A  mandatory 
writ,  and  2dly,  seizure  of  the  corporation. 

Answer. — I  have  shewn  before  that  there  are  other 
remedies;  but  what  mandatory  writ  they  meant,  was  not 
mentioned,  whether  to  command  the  corporation  to  amove, 
or  to  examine  whether  they  had  authority  to  amove. 

As  to  the  second,  that  can  only  be  for  a  supposed  mis*' 
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demeanor  of  the  whole  oorporation,  and  is  a  power  which        1755. 
this  court  can'*texerdse,  butis  discreticxiaiy  in  the  crown; 
and  as  they  have  not  exerdsed  it,  we  must  presume  they 
see  no  occasion. 

Upon  the  whole  then  we  are  of  opinion:  1.  that  an  K.  B. 
information  in  the  nature  of  a  quo  warranto  will  not  he 
for  a  mere  daim,  because  no  injuty  either  to  the  crown,  or 
subject ;  and  that  the  statute  gives  no  such  right  (And 
this  as  to  the  two  first  defendants.)  My.  That  it  is  not 
ihe  proper  remedy  for  non-uaer,  because  the  office  is  not 
thereby  ipso  facto  void  without  amoticm,  till  which  there 
can  be  no  usurpation.  And  this  is  an  answer  as  to  the 
seven  last  defendants. 

Therefore  the  judgment  must  be  reversed  as  to  aO 
the  nine  de&ndants. 


On  S4th  Rbruary^  1708,  this  judgment  was  affirmed 
in  the  House  of  Lords. 
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1754-  jBTiTary  f^aeation^  87  Geo.  II.  1764.— Chaxc: 

March  12- 

ERU6ER  agt.  WILCOCKS,  and  others. 

A  factor  has       The  Master  op  the  Rolls  (Sir  John  Strange)  ddi- 
ffoods  con-     "vered  his  opinion  in  this  cause,  which  he  had  taken  time 

signed  to  to  consider. 

him,  that  he 

may  indem-  .  t     j         t 

nify  himself        This  cause  comes  on  upon  a  bill  of  interpleader:  the 

for  money       plaintiffs  were  purchasers  of  a  quantity  of  logwood,  and, 
his  principal,  ^'^^  having  |iaid  part  of  their  purchase  money,  finding 
and  charges    the  property  disputed,  they  filed  this  biU,  to  have  the 
his  ^behalf  "    "^^^  determined.     The  defendants,  between  whom  tfce 
on  the  ere-      dispute  lies,  are  JVilcocks,  &c.  assignees  of  one  fVatkins^ 
dit,  and  in      ^  bankrupt,  and  one  Misho :  and  the  case  is  this ;  WaU 
of  sucn  con-  ^'''^^  ^^  ^^  J^^  1747,  (living  then  abroad)  by  letter  of 
signment.        attorney,  appoints  Misho  his  attorney  here  (infer  alia)  to 
sell,  and  dispose  of  any  goods,  and  merchandises,  that 
might  be  conagned  to  him.     From  that  time  to  June 
1749,  Misho  acted  as  his  attorney,  and  there  was  a  con- 
siderable arrear  due  from  Watkins  to  Misho  on  that  ac- 
count    About  this  time,  Watkins  sends  a  letter  to  Misho^ 
acquainting  him  of  his  intention  of  coming  to  England^ 
with  this  addition ;  **  The  Britannia  is  to  be  loaded  with 
*^  logwood,  all  on  my  account,  and  she  will  be  to  your 
**  address.^      Watkins  accordingly  arrived  in  England 
before  the  ship,  and  went  into  Wales.     On  the  5th  of 
November^  1750,  the  ship  arrived,  of  which  Misho  ad- 
vises him  by  letter,  and  he  comes  soon  afler  to  London, 
In  the  mean  time,  Misho  pays  the  duty,  freight,  &c. 
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takes  «  warehouse^  and  deponts  the  logwood  in  i^  idmre  '     1754. 
it  remained  till  the  sale,  whidi  was  soon  after.     In  De-     ^  ^"^ 
cimbery  or  January,  JVatkin$  became  a  bankrupt,  and 
the  assignees  say,  the  logwood  was  never  conngned  to    w,,  pq^v* 
Mishoy  or  vested  in  him,  but  belongs  to  them  for  thtf     ^^^-v*^^' 
creators:  on  the  other  hand,  ilf/sAo  asserts  that  by  the      €HAMe/ 
letter  of  attoraqr  of  1747,  or  the  letter  of  June^  1749^ 
he  had  a  right  to  take  possesion  of  the  «hip^  sell  it,  and 
apply  the  money  to  his  own  use. 

It  appears  in  evidence,  tliat  IVatkins  bemg  in  WaUfj^ 
Misho  took  possession  of  the  goods  as  belonging  to  Wat^ 
iinSf  ttAd  HufbcM,  m  broker,  aj^lying  to  Mis/nOy  he  bade 
him  apply  to  Mr.  WatkiiiSy  to  whom  it  belonged,  &c. 
^ha£  Hudson  wMsordingly  by  the  directioa  both  of  Wat" 
hinsy  ttwi  Mishoy  had  a  public  sale  of  the  logwood,  and^ 
at  the  time  of  the  sale,  received  his  directions  fitnn  botlu 
Aflerwards^  on  the  7th  of  Decembery  17fiO,  Hudmmy  as 
broker  of  WatkinSy  sold  the  pircel  now  in  dispute  te  the 
plwitiff&  HucboH'  says  that  Misho  was  not  privy  to  tfaift 
transaofion)  but,- two  days  aftar,  being  told  of  it,  he  said 
it  was  a  low  plric^  but  Wat  kins  might  do  what  he  pleased 
with  his  own^  On  the  1 9th  of  December^  Misho  told  Sud* 
son  that  Walkins  owed  him  agreat  sum  of  money,  andde- 
sired  he  would  not  pay  away  above  ^lOOO.  Soon  after, 
Watkins  drew  a  bill  for  <£500,  which  Hudson  accepted 
without  recollecting  his  promise  to  MishOy  and,  on  exa^^ 
mimng  bis  books^  he  found  that  his  payments^  with  tfais^ 
exceeded  ^1000.  It  appears  by  the  evidence  of  MiikdM 
booker,  diat  he  had  disbursed  for  insurance,  duty,  &c#, 
cm  account  of  this  sbip^  about  .£500,  and  that  there  ia 
now  due  to  him  in  the, whole  upwards  of  ^1200. 


My  detcnninatioiii  of  this  case  depends  on  the  fdbi^ 
ingconsidenitions:  '.'.  " 


34 


NOTES  OF  CASES  IN  K.  B.  &c. 

Iftt  I  will  consider  in  what  Mght  Misho  standii  widi 
respect  toWatkins,  under  the  letter  of  attorney  t>f  1747. 

adly.  In  relation  to  this  logwood,  on  the  foot  of  the 
letter  of  1749. 

]  Sdly.  If  he  is  to  be  conndered  as  a  faetCHr,  whether  he 
liad  any  lien  on  this  logwood. 

4thly.  If  so,  whether  he  ever  departed  from  that  lien; 
and 


fithly.  What  will  be  the  cons^uence  on  the  whole. 

'  1st.  He  is  to  be  considered  9^  something  more^tban  a 
niece  attorney  for  the  particular  purpose  of  selbig  goods 
iconsigned  to  him,  whose  authcmty  ceased  on  Watkini*% 
«niTaI ;  and  if  he  took  possesion  in  (Fb/ftiWs  absence, 
I  should  think  it  within  hjs  power.  If  it  had  appeared 
that  fVaikwSy  on  going  to  Wales^  had  forbade  hkn,  it 
would  have  altered  the  case,  but  he  did  no  such  thing, 
and  appears  not  to  have  £sapproved  of  itfvsAo's  pnW 
.eeedings.  I  would  not  be  understood  to  look  upon  this 
Jekter  of  attorney  as  a  consignment  of  this  logwood  ta 
^Mishoi  but  only  as  an  authority  to  him  to  sell  it,  &c  ; 
JsQ  ^lat  in  so  dokig  he  was  not  a  wrongdoer. 

Sdly.  Taking  it  on  the  foot  of  the  letter  of  Jyna  17499 
I  km  of  .opinion  that  Misho  is  to  be  consideted  as  oon* 
A^^,  or  factor,  for  IVaikiM^  to  sell,  and  act  on  hi^ 
jMSDoimt  The  cQunsel  laid  great  stress  on  the  wcmlsfin 
the  lettier,  ^^  all  on  my  aooouht,^'  as  if  they  excluded 
Misho;  but  if  we  stop  there,  I  think  it  is  an  improper 
eBtpression.'  I  consider  it  as  meafil  to  point  out,  that  this 
ship  was  to  be  wholly  laden  with  fVaikins*^  goods;  but 
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tike  ^wotAb  ihkt  toXiafW  put  an  eod  to  tbe  dbjecdoOy  <*  ahe 
will  be  to  ycmr  address.^  I  dare  say  there  is  not  a  niar« 
chant  but  would  understand  these  irards  as  a  eonsigiw 
ment :  mercantile  expressions  are  generally  very  lacomc : 
the  master  understood  it  so  by^firering  the  goods  to 
hkn ;  the  bioker  understood  it  so  by  applying  to  hiin« 

8^y.  If  the  letter  constitutes  MiMho  a  consignee,  or 
factor  of  this  cai^go^  it  cannot  be  disputed^  but  by  thfi 
cusHbtti'  of  merchants  he  had  once  such  a.  lien  as  would 
have  enabled  him  to  do  lumsdif  justice.  The  ground  of  a 
l^id  lien  is  rightly  stated  by  the  merdiants  examined  bl 
this  cause :  the  Yiferebant  was  purchaser,  and  lays  out  hst 
money  afavoad,  has  oceanon  for  a  fund  of  credit  on  hia 
agent  here  for  several  purposes,  bills  are  drawn,  and  ao« 
ecpted,  insurances  procured,  &c«  before  the  ship  can  be 
AAif  if  arrived.  'Without  such  lien  it  is  iinposnble  to 
darry  on  trade.  This  is  an  instance  that  the  agent  was 
so  £ir  f^m  having  any  fund  in  his  hands,  that  Watkim 
was  then  in  debt'  to  him  very  considerably;  and  there^ 
fore  it  was  doubtless  on  the  credit  of  tins  consignment 
tlrnt  he  parted  with  more  money.  Unless  t^ien  he  has 
dearly  parted  with  this  lien,  he  has  still  a  right  to  satis^ 
faction  out  of  the  produce  of  this  cargo.  What  has  been 
hitherto  said  relate  only  to  the  parUcnlar  lien  he  had  for 
the  money  lidd  out  oa  account  of  this  very  ship,  but  tbe 
merchants  examined  for  him  carry  it  much  further,  and 
extend  the  lien  to  include  his  whoAe  debt  Tliis  has 
never  been  determined  \  and  as  it  appi^ars  that  repayment 
of  the  money  laid  out  on  account  of  this  ship  will  elhaust 
the  money  paid  by  the  plaintiffs  into  the  bank,  whidi 
is  the  only  fund  from  whence  he  can  have  satkfactioh,  it 
wiD  be  unnecessary  to  determine  it  now. 


WiLCOCKS. 


CaASC« 


I  am  of  opinion.  tbehafcMre  that  Misfip^t 
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1754.  created  such  a  lien  for  the  expenses  Telating  to  this  cargoV 
as  willy  unless  he  has  released  it,  entitle  him  to  the  bentf  !• 
of  it  now.     This  brings  me  to  the 


4fth  point:  On  this  the  merchants  founded  their  ppi^ 
Chanc.  ^^^  ^^  A  general  waiver  of  a  lien :  so  far  it  is  not  di^ 
putable :  if  I  lend  money  on  a  pledge,  and  after  give  up 
'  that  pledge,  and  rest  on  the  personal  security  of  the  bor- 
rower, I  can  never  on  a  turn  of  circumstances  i:esort  back 
to  the  pledge ;  but  whethei^  Mis/w  has  done  so,  or  not, 
must  depend  on  the  particular  difcumstances  ef  thia  case. 
If  JVatkim  intended  by  his  letter  to  acquaint  Miaho  that 
he  was  only  to  be  consignee  in  case  he  did  not  come 
avetj  h^  ought  to'  have  been  more  explicit,  that  Miduf 
might  have  known  how  far  it  would  be  prudent  for  him- 
to  advance  money.  The  goods  continued  all  the  .while 
in  a  warehouse  taken  and  paid  for  by  Misho^  and  the 
warehouse-keeper  swears  that  he  looked  on-  Mis/io  as  the. 
only  perspn  from  whom  he  ought,  to  receive  directions 
concerning  them.  When  we  consider  Misho's  expres- 
sions, on  which  great  stress  has  been  laid,  it  will  appeaii 
that  lie  departed  from  notliing,  in  referring  the  broker 
&c.  to  IVatkinSy  but  the  commission,  which  no  factor,^ 
when  his  principal  was  present,  would  insist  on ;  and  from 
the  circumstances  it-  appears  that  none  of  the  parties  had 
any  notion  that  Misho  had  absolutely  departed  from  hi& 
fien^  for  the  sales*  were  attended  both  by  him^  and  Wat^ 
kws.  When  Misko  applied  to  Hudson  to  stop  payment 
to  IVatkinSy  Hudson^  had  he  apprehended  Misho  had  no- 
thing to  do  with  it,  would  have  made  him  no  such  promisey> 
nor  have  been  under  any  apprehen^on  on  acceptance  of 
the  bill>  which  could  only  arise  from  his  consciousness  of 
the  right  of  Misho  still  subsisting.  But  there  is  another 
circumstance  which  weighs  more  still  with  me,  that  is,  the 
captain  of  the  sbip^s  refusal  to  give  up  the  goods  till. 


WlliOOOKt. 


NOTES  OF  CASES  IN  K.  B.  fcc.  87 

{Nud  tor  J  upon  whidi  MishOf  Waikins  bong  incapable, 
vmileitook  to  pay,  and  afterwards  actually  did  pay  the 
earn  so  fequired.  ThiB  is  much  stronger  than  any 
inference  that  can  be  drawn  from  general  expressbns  of 
Misho;  mur  can  I  think  these  expressions,  which  a 
prudent  man,  not  willing  to  'disdbKge  his  prinapal,  might  Ca  a  vc. 
use,  ought  to  be  considered  as  a  total  relinquishment  of 
the  Hen  he  had,  and  therefore  I  thiok  it  remained^  and 
iras -well  founded. 

In  consequence,  I  now  declare  diat  Mhho  Is  entitled 
to  be  reimbursed  whatever  sums  he  advanced  for  in- 
surance, &c.,  amounting  to  c£500,  and  also  the  i,160, 
paid  the  captain,  and  whatever  else  he  has  disbursed  on 
jBJoocfUvX,  of  this  ship,  and  also  hb  costs  of  this  suit  The 
plaintiffs  likewise  axe  to  have  their  costs  out  of  the  vaonef 
in  theliaDk. 

Mr.  }ioel  objected  to  the  giving  costs  to  the  plaintiffs^ 
»B  not  usual  on  bills  of  interpleader,  and  the  register 
mentioned  a  case,  which  Mr.  Clarke  remembered^  where^ 
precedents  bang  looked  into,  and  found,  that  the  court 
had  done  it,  the  C/uincellor  considered  of  it,  and  was  of 
opinion  they  were  not  entitled  to  costs.  The  plaintiff 
.only  files  a  bill,  and  opens  it :  all  the  proceedings  are 
between  the  other  parties. 

Master  of  the  Rolls.  The  circumstances  of  this 
«ase,  the  plaintiff  being  a  stakeJbolder  by  consent  of  both 
fttities,  seem  to  require  it 

Mr.  Wilbraham.  A  stake-holder  is  a  trustee  for  both 
parties;  it  is  hard  he  should  lose  his  costs,  when  a  tnia» 
tee  for  one  party  always  has  bis. 
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Tliere  was  an  action  actually  brought  bj  the  aaB%ttee8> 
which  would  have  determined  the  lif^t:  giving.  co«t« 
hei^  is  giving  it  out  of  Mi$ho*B  pocket,  for  the  .fund  is 
,«r  not  sufficient  to  pay  him. 


Eruges 


Ch AMC«  Question.— Whether  any  costs  were  given  i 


This  case  afterwards  came  on  before  Lord  Hard* 
wicke  (a),  who  determined,  that  factors  have  a  lien  for 
the  general  balance  of  their  aooount& 

(a)  See  AmiL  353. 


1754. 
March  U. 


BELCHIER  agt.  PARSONS- Chanc. 


An  assienee  Mrs.  Parsons  was  chosen  assignee  under  a  commission 
of  a  bank-  of  bankruptcy  issued  against  one  Holden;  among  whose 
'"P^^P^^y*  eflFects  was  a  considerable  quantity  of  tobacco,  which  she 
■ell,  and  re-  employed  one  Wigan^  a  broker,  to  sell  by  public  auction, 
ceive  the  Wigan  accorcBngly  sold  it,  and  received  the  money.  A 
goods,  who  ^^^  ^^y^  ^^^  (**  appeared  by  the  evidence)  he  fell  sick, 
after  the  sale  and,  after  ten  days  illness,  died.  On  his  death,  his  dr- 
solvent  dr-  cumstances  proving  bad,  his  creditors  had  but  a  small 
cumstances ;  dividend ;  and  Mrs.  Parsons^  among  the  rest,  had  but 
held,  that  YlXX\q  of  the  money  received  by  him  for  the  tobacco.  The 
is  not  re-  master  having  by  his  report  charged  her  with  the  whole ; 
sponsible  to  the  question  now  before  the  court,  on  exceptions  to  the 
for  the  value  ™^^^'®  report,  was,  whether  she  should  be  charged  with 
of  the  goods  the  whole  money,  or  that  part  of  it  only  which  actually 

sold  by  the     caine^  to  her  hands, 
broker,  be- 
yond the  dividend  actually  received  from  the  bnriker's  effects  1  an  ai^ 
tf i^nec,  or  trustee,  not  being  liable  for  accidental  losses^  without  blarney 
able  negligence.    Ambler^  318.  S.  C. 
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For  Mn*  ParstmSy 

Th^  Aitornejf  Gen^al^  Solicitor  General^  Mr.  WiU 
irnbt^nij  8cc  in^sted,  thatsbe  oi^t  to  be  dMrged  witk 
no  m^re  ibfin  the  money  actually  received  by  her:  that 
ahe  was  mfkplj  a  trustee  far  the  creditors,  and  had  np 
{Rofit  by  it:  that  trustees  were  never  liable,  in  this  oourt» 
&r  kes^  unless  thqr  happened  through  thdr  own  n^li- 
gedee:  that  she  bad  been  guilty  of  no  laches:  thatitonild 
not  be  expected  she  should  herself  attend  to  sell  the 
goods,  or  receive  the  money :  that  in  employing  a  brdcer 
to  do  it,  she  had  done  no  more  than  was  customary*     _, 


Cnaau 


[This  they  read  the  depositions  of  five  brokers  to^prove^ 
three  of  whom  dqKised  they  had  been  frequently  em* 
ployed  by  assignees,  trustees^  executors,  be.  and  had 
always  sold  the  good%  and  received  the  money:  but  the 
other  two  seemed  to  diflcr;  ooe  of  them  confinned  this 
custom  as  to  sales  of  househdd  goods,  and  the  like,  but 
said,  that  in  sales  of  merchandizes,  &c.  he  believed  it 
might  be  otherwise;  and  the  other  said,  he  had  some- 
times received  th^  money  himself  on  such  occasions,  and 
at  other  thnes^  a  person  had  attended  fixr  the  puipose.] 


That,  as  it  could  not  be  expected  she  should  herself 
attend  the  sale,  somebody  must  be  intrusted :  that  the 
broker  she  employed  was  at  that  time  a  person  in  good 
credit:  (which  was  proved.)  That  had  she  permitted  the 
money  to  remain  in  his  hands  any  considerable  time,  and 
he  had  then  proved  insolvent,  there  might  have  been 
soBAe  cdour  to  charge  her  with  it:  that,  in  this  case, 
fV^an  was  taken  siek  a  few  days  (tbese  were  the  wit- 
nesses words)  aftor  the  sale,  and  so  ^k,  that  the  witness,* 
#ho  WMited  to  have  spoken  with  Um,  was  not  per* 
mitted;  c£  which  sickness  he  died :  that  on  his  death,  it 
was  not  denied,  Mrs.  Parsons  immediately  apfdied  to 
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his  representatives :  that  they  had  hot  attempted  Co  tm* 
peach  the  credit  of  Wigan,  at  the  time^  she  employed  him, 
nor  was  there  any  pretence  of  collusion,  or  fraud,  on  the 
part  of  Mi^p.  Parsons:  that  it  would  be  extreniely  hard 
to  make  her  answerable  for  accidents  which  she  could 
neither  foresee,  nor  prevent :  that  trustees,  unless  some 
gross  neglect,  or  fraud  appeared,  were  never  chargeable, 
in  this  court,  with  more. than  actually  came  to  their 
"hands :  that  if  a  trustee  managed  a  trust  as  a  prudent 
man  might  be  supposed  to  act  in  respect  of  his  own 
affairs,  he  would  never  be  answerable  for  accidentBl 
losses :  that  there  have  been  variety  of  cases  in  which  this 
court  has  exempted  trustees  from  losses  that  have  hap- 
pened in  their  trust,  which  might  be  teduced  under  three 
general  heads :  and  those  were,  1st  In  the  case  of  a  nece»p 
aary  act :  ^.  Where  the  loss  was  occasioned  by  some  in* 
evitable  accident :  dd.  Wh^re  the  act  done  was  prudent  al 
the  time,  though  it  may  occasion  a  loss. 


That,  in  genera],  it  is  sufficient  for  a  man  to  take  the 
same  care  in  the  management  of  a  trust,  as  he  would 
in  the  management  of  his  own  affidrs :  that  of  the  1st  sort 
was  the  case  of  two  trustees  who  join  in  a  receipt,  one 
only  actually  receiving  the  money ;  the  other  in  that  case 
was  never  held  responsible,  because  his  joining  was  a  ne* 
cessary  act ;  but  in  the  case  of  executors  it  is  otherwise, 
because  it  is  not  necessary  for  them  to  join,  the  receipt  of 
one  alone  being  a  sufficient  discharge.  That  of  the  se- 
cond sort  was  the  case  where  a  trustee,  &c.  was  jrobbed 
or  the  like ;  that  being  an  accident  which  he  could  not 
foresee,  or  avoid,  he  was  always  exempted.  That  of  the 
tlurd  sort  were  the  following  instances :  in  the  case  of  my 
Lord  Plt/moutfi^  Mr.  Llewehjn^  the  recriver  appointed 
of  his  estate  during  his  infancy,  having  taken  bills  of  e3L^ 
ddiange  from  pne  Mr.  fFinslow,  a  merchant  m  Worcester ^ 
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for  about  jtf'SOO,  those  Mils,  when-oSered  fibr  acceptance, 
were  refused,  and  protested,  and  Wiml&u)  becoming  in- 
.flolrent,  the  money  was  lost  The  question  was,  whether 
Uewelyn  ahouM  be  answetable  for  it  ?  And  it  appear- 
ing that  Winslow  was  in  good  credit,  and  had  the  re- 
putation of  a  man  of  fortune,  and  that  Uneefyn  had 
usually  remitted  the  produce  of  my  Lord'^s  estate  through 
Us  hands,  your  lordship  held,  that  he  ought,  not  to  bear 
die  loss,  {though  that  was  the  eaae  of  a  receiver,  who  had 
a  salary,  and  therefiire  might,  with  abundantly  more 
reason,  have  been  obliged  to  indemnify  against  aoci^ 
dental  losses)  for  that  some  mediod  must  have  been 
taken  of  remitting  the  money,  and  this  was  the  pro- 
perest,  as  well  as  the  most  usual  method  of  doing  it; 
and  as  the  loss  was  such  as  he  could  not  foresee,  nor 
owing  to  any  negligence  of  his,  he  ought  not  to  make 
it  good 
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♦  So  in  Ae  case  of  Blew  v.  Marskalt,  before  Xord  Talhot 
m  1785,  (wluch  was  the  case  of  an  administrator,  who, 
in  oonfbrmity  to  the  rigid  rules  of  the  common  law,  is 
nmch  more  strictly  dealt  with  than  a  trustee)  a  tenant 
bong  oonfliderdbly  in  arrear,  and  absconding,  so  diat 
there  was  very  little  probability  of  recovering  that  arrear,' 
refusing  also  to  give  up  the  possession,  and  a  good  deal 
of  diflBculty  being  likely  to  occur,  in  getting  it ;  the  admi- 
mstrator  thought  it  more  for  the  interest  of  the  intestate's 
estate,  to  pve  up  his  demand  for  the  arrears  to  obtain 
die  possession;  and  accordingly  on  the  tenant^  giving 
op  the  possesion,  he  released  the  arrears  to  him :  and  it 
beconong  a  question,  whether  or  no  he  should  be  charged 
with  those  arrears;  Lord  Talboi  diought,  from  the  sitiuu 
lion  of  the  affair,  that  the  step  he  had  taken  was  a  pnu 
dent  <»ie,  and  for  the  benefit  of  the  estate,  and  therefore 
held  he  should  not  be  liable.  This  case  was  cited  to  your 
l«rddiip  in  a  case  of  Wwihingtan  v.  StamftUoWj  and  you 
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1754*       was  pleased  to  say,  you  should  have  ibeen  of  the  samje 
*^  ^        ppuuon. 

I£  then  it^  the  case  of  a  receiver,  wlio  is-  paid  for  his 
labour,  and  of  an  admimstratory  whose  acts  must  oonfcorm 
CuaMc.  ^  ^^  severity  of  the  common  law,  much  more  will  that 
doGfjam  prevail  in  die  present  case,  where  Mrs.  Parsons 
is  a  mere  suitable  trustee,  looting  for  the  benefit  of  cre^ 
ditors,  without  aiay  expectation  of  gain,  or  reward  to 
herself. 


This  case  falls  under  all  the  before-mentioned  heads,  of 
exemption :  her  employing  somebody  to  sell  was  a  neces- 
sary act :  the  insolvency  of  the  person  employed  was  an 
accident  which  she  opuld  not  foresee,  or. prevent:  the  choioe 
of  this  person,  as  be  was  a  broker  of  ctedit,  was  prudent 
at  the  time,  though  it  eventually  turned  out  to  be  othei^ 
wise.  Had  she  done  an  unusual  act,  it  might  have  had 
a  different  construction,  as  was  the  case  of  Lord  Lichfield, 
and  Sir  John  Wdliams^  where  the  assignees  employii^ 
the  clerk  of  the;  commis^ian  to  receive  the  debts  of  the 
bankrupt,  that  being  unusual,  the  court  held  diey  treva 
jEvnswerable  fto:  him :  but  the  einployin^  a  brtdsief,'  in  Hii 
cai9^  appears  from  our  evidence  (wUeh  they  have  ex^ 
limibed  none  to  conlvoyerl)  to  be  ai^i^scitstoiiNury;^  «kl 
wliere  is  the  impropriety  of  it?  W^  mi^t,  it  is  .tifue^^ 
have  employed  an  agent  to*  receive  the  money ;  but  why 
should  not  the  broker  be  intrusted  with  the  money  a» 
well  as  the  goods,  which  he  is  always  in  possession  of,  to 
sort  them,  &c<  before  the  sale?  Arid  surely  had  they 
been,  ih  that  case;  embezzled,  it  would  not  have  been  pre^ 
tended  that  we  were  liable  to  make  them  good;  for  hia 
sorting,  selling,  &c  were  necessary  acts,  and  for  the* 
benefit  of  the  creditors,  which  we,  beii^  unccHiversant  in 
these  affairs,  could  not  have  Aotii^  ourselves.  Were  ttus- 
tees^  assignees,  &c.  who  receive  no  advaoti^  firbm  tiieir 
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ixfikefy  to  beheld  answerable  foe  the  acb  of  the  peopb 
they  employ,  in  cases  where  it  is  necessary  they  should 
employ  somebody,  and  no  imprudence  is  imputed  to 
them  in  the  choice,  no  one  would  be  fixd-haidy  enough 
to  undertake  those  offices. 

On  the  other  side,  Mr.  Noel,  Mr.  Clarke ,  Mr.  Henley^ 
kc.  admitted,  that,  if  it  were  customary  for  the  broker^ 
OB  these  occasions,  to  receive  the  money,  and  Mrs.  Par* 
WIS  had  not  been  guilty  of  any  laches,  in  neglecting  to 
get  it  ftom  him,  she  ought  not  to  be  chargeable:  but 
they  insisted,  the  fact  was  otherwise ;  for  thou|^  "some  cf 
her  witnesses  had  deposed,  thut  it  was  usual  for  brokers 
to  reeeiye  the  money  at  sales,  and  auctions;  others haid^ 
very  properly,  made  the  distinction,  and  oonfiQed.  that 
custom  to  sales  of  household  goods,  (and  things  of  sm^ 
value  which  are  usually  sold  in  the  bankrupts  house^'  and 
delivered,  and  the  money  paid,  at  the  time  of  sale)  but  in 
sales  of  mercbaiidizes,  like  the  present,  (where  the  goods 
remained  in  the  warehouse,  and  were  delivered,  and  the 
money  paid,  after  the  sale,)  either  the  party  selHn|^  or 
somebody  on  Ins  behalf,  and  net  the  brokeri  usually  r^ 
oeivedthe  money. 

Th«t  the  goods  remai^iing  in  warehouses  could  not 
be  said  to  be  in  the  broker's  possession;  and  therefore 
the  argument  drawn  firom  thenioe  would  not  hold.  But, 
admitting  she  did  right  in  permitting  the  broker  to  re* 
edve  the  money,  she  ought  to  have  applied  to  have  had  it 
firom  him  in  a  day  or  two  at  the  farthest;  and  then  per- 
iii^  she  might  have  recovered  it.  That  the  witness, 
who  mentions  his  sickness,  calls  it  a  few  days,  without 
saying  how  many  it  was  after  the  sale  before  he  fell  sick, 
and  afler  that,  he  Bved  ten  days,  during  all  which 
theM  is  no  proof  of  any  application  by  Mrs.  Parsom  fcnr 
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tlie  money.  That  this  was  like  the  case  of  a  person  who 
receives  a  goldsmith'*s  note,  who  ought  to  call  immediately 
for  the  money,  (within  one  day  at  most)  and  if  he  ne- 
glects it,  and  the  drawee  becomes  insolvent,  he  cannot 
come  upon  the  drawer ;  as  he  might,  but  for  his  own  ne- 
gligence, have  received  it.  The  general  rule,  that  it  is 
tuffident  for  a  person 'to  manage  a  trust  estate  as  he 
would  his  own,  is  subject  to  many  restricti<ms :  that  in 
the  case  of  Worthington  v.  Stamfdlow  (in  which  that 
dted  by  ttr.  Solicitor  had  been  mentioned)  an  adminis- 
tratrix employed  a  person  to  receive  the  intestate^s  debts, 
frc.  and  that  person  becoming  insolvent,  though  it  was 
proved  in  the  cause  that  she  was  in6rm  herself,  and  that 
die  had  employed  the  same  person  in  the  management  of 
all  her  own  effects,  yet  she  was  hdd  answerable  for  him : 
these  circumstances  were  not  a  sufficient  excuse,  and  she 
ought  to  have  received  it  herself. 


LoBD  Chakcelloe.  I  am  of  opinion  that  there  are 
no  grounds  to  make  Mrs.  Parwns  answerable  in  lliis 
cause  for  any  more  of  the  money  than  what  she  actually 
recdved.  Were  it  once  to  be  laid  down,  as  a  rule  in  thia 
court,  than  an  assignee,  or  trustee,  should  be  answesaUe 
in  all  events  for  the  people  they  employ,  no  man  in  his 
senses  would  ever  luidertake  those  offices.  In  die  case 
of  executors,  and  administrators,  the  common  law  does, 
in  most  cases,  consider  the  penons  recdving  by  thdr 
directions  only  as  the  hands  by  which  tliey  receive;  and 
this  court  likewise,  to  preserve  some  consistency  with  the 
common  law,  does  confine  them  to  stricter  rules,  and 
what  is  a  devastavit  at  law,  must  be  so  here.  But  in  the 
case  of  trustees,  and  assignees,  particularly,  who  are 
fbcting  immediately  under  the  authority  of  this  court,  it 
has  fdways  admitted  of  greater  latitude;  nay,  in  the 
former  case,  this  court,  and  sometimes  even  the  courts  of 
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law,  have  dispeiifled  with  that  rigour.  In  cases  of  tU« 
kmd,  H  is  not  to  be  expected  that  the  assigiieeft  will 
tbemselTes  attend  the  Aspoaition  of  the  bankrupts  effeots* 
snd  less  so  still  in  the  present  case,  from  the  sex 
of  the  person  whom  the  creditors  hare  thought  proper  to. 
choose  assignee:  nor  would  it  indeed  be  for  theJieaefit 
of  the  creditors,  if  they  did,  brokers,  and  such  sort  of 
people,  being  more  conversant  with  the  effects  to  be  dis-. 
posed  of^  better  judges,  of  thdr  value,  and  more  capably 
of  disposing  of  them  to  advantage.  Andl  am  of  opinioop 
here  is  suiBcient  evidence  of  its  bemg  customary  for  the. 
brokers,  in  these  cases^  to  receive  the  money  s  one  q£  tha 
witnesses  indeed,  who  is  himself  only  omvecsant  m  sake 
of  household  goods,  be.  says  that  it  b  so  in  his  way  df 
bunnesB^  but  in  mcrcailtile  transactions  it  may  be  other- 
wise ^  and  another  sayi,  that  sometimes  be  has  known  a 
person  appoinled  to  receive  the  money,  and  not  tha 
broker,  who  sdd  the  goods :  but  where  is  tfa^  diiierenoe? 
die  broker,  whea  she  employ^  him,  was  a  man  in  busi- 
aes8>  and  amlit;  had  she  appointed  another  person,  he 
coidd  be  no  more;  be  too  might  have  failed:  *tis  impos* 
aUe  to  kjiow  the  circumsjtances  of  men  with  absolute  cer- 
tainty i  She  might  indeed  hihre  taken  security,  but  that 
securily  nii^t  have  fmled,  and  she  could  not  havia 
security  for  security;  besides,  this  would  have  obstructed^ 
and  stopped  the  affair,  and  been  contrary  to  the  customs, 
and  rulea,  of  these  sort  of  transactions.  I  think  indeed 
that  the  broker  who  sdls,  if  a  man  of  credit^  is  the  pro- 
pcsest  person  to  receive  the  mpney,  and  the  court  haa 
always  thought  so.  Fcnr  what  is  more  opmmon  in  thia 
aourt,  when  the  property  of  ships,  goodsi  or  mercfaanj  wsr 
is  dis^tedy  than  to  direct  the  same  to  be  sold  by  some 
bnAer  0(  reputaticsi^  and  credit,  who  b  to  n^ceive  tl|e 
mooeyf  and  pay  it  into  the  bank,  to  wait  the.event  of  the 
cause?  Thebrokerinthesecasesmay  fail,  and  the  n^ooey. 
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neiver  be  juud  bto  tl^  heaak,  but  that  is  the  usual  way  of 
doing  business,  and  this  is  an  accident  which  citiinot  be 
foreseen,  pr  guarded  against  The  goodft  theinselTes 
being  in  the  broker^s  possesfioon  is  very  material,  ande  if 
he  wa3  fit  to  be  intrusted  with  these,  why  not  widi  the 
money  ?  as  they  are  equally  liable  to  be  embezzled.  And 
though  these  goods  might  be,  as  the  counsel  for  Mr.'  Bei" 
ckier  contend,  in  the  warehouse,  that  would  not  alter  the 
case ;  for  if  the  broker  had  the  key,  as  he  necessarily  must^ 
for  the  purpose  of  sorting,  Sec.  previous  to  the  sale,  thut,  be^ 
ing  all  that  is  usual  in  these  cases' where  goods  are  generally 
pepmitted  to  remain  in  the  warehouse,  has  been  deter-^ 
mmed  to  be  proper  possession,  and  does  certainly  enable 
him  to  dii{K>se  of  them  at  his  pleasure,  as  much  as  if  they 
hid  been  ii|  hais  own  house.  And  I  do  not  see 'that  Mrs. 
Par$ons  has  been  guilty  of  any  laches :  it  appears,  the 
mui  fell  ttck  a  few  days  afler  the  sade,  and  of  tbat  sidts 
liess  died.  Whether  of  no  she  applied  to  him  during  Inii 
siekness,  does  not  appear:  perhaps  she  might  not  be  veiy 
pressing,  i|nd  in  that  situation  it  would  not  be  very  eoo^ 
tist^nt  with  humanity  to  be  so.  But  upon  the  whole  I 
do  not  think  she  has  been  guilty  of  any  bkmeaUe 
negligence,  any  cra$sa  m^igenUa^  to  make  her  answer- 
M)le  in  this  court  for  money  she  confessedly  did  not 
receive. 


This  is  not  like  the  case  that  had  been  mentioned  of  m 
goldsmiths  liote,  where,  for  tlie  benefit  of  trade,  that 
bring  looked  upon  as  money,  the  dniwer  hasr  been  iiidemu 
^fied,  if  not  offel^  tlie  drawee  in  seasoii.  To'mana^ 
a  trUst  in  the  manner  a  man  would  manage  liis  own 
aflhirs,  is,  in  general,  stiflident;  but  that  is  nc^  W\fe  nni 
d^rstobd  that  a  trustee  rtiay  act  mildly,  and  arbiCi^snly^ 
bBk  a  man  may  in  his  own'  aiiyrs,  but  as  a  prudi^nt.liian, 
it  may  be  sup{x>scd,  would  db.  '       ''  S  • 
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In  case  of  neoeBsary  ads,  or  acts  prudent  at  the  timei 
trustees  hftve  been  always  indemnified.  By  necessary  acts 
are  meant  two  sorts  of  necesaty ,  a  \eg^  necesaity,  and  a 
moral  neceseity :  a  I^al  necessity  is,  where,  as  in  the  case 
which  has  been  mendoned,  two  trustees  join  in  a  recelpll) 
that,  being  legally  necessary  to  £scharge  the  debtor,  shaA 
not  charge  the  parties,  but  the  person  actually  recdving 
shall  alone  be  an^erable :  in  the  case  of  executors  it  is 
otherwise,  fi;xr  pajrment  to  one  executor  is  sufficient,  one 
executor  haying  an  absolute  power  over  the  testatcnr^s 
estate*  and  being  capable  of  releafling  a  debt,  dispoflingof 
any  part  of  tfie  effects,  asngning  a  leasehold  estate,  'See. 
and  his  act  will  bind  the  rest :  whereas  in  the  case  of  trus- 
tees they  must  join.  A  moral  necessity  is,  as  in  the  case 
of  Lord  Plymouth :  the  receiver's  business  was  to  receive 
the  produce  of  my  lord^s  estate,  and  remit  it  to  London: 
tor  that  purpose  he  must  either  have  remitted  it  in  the 
manner  he  did,  or  brought,  or  sent  it  to  town  in  cash,  in 
both  of  which  there  was  sotne  hazard :  it  is  true,  he  might 
have  come  to  town  with  it  guarded ;  but  since  the  increase 
of  trade,  and  commerce,  inland  bills  of  exchange  becoming 
more  firequent,  that  has  not  been  insisted  on ;  and  as  the 
person  through  whose  hands  he  remitted  it  was  a  person 
of  i^epataiion,  iknd  had  usually  conveyed  it  safe,  the  court 
thought  he  ought  not  to  belt^werable  for  a  loss  which 
was  no  way  to  be  imputed  to  him,  notwithstanding  he 
was  a  reoeiverj  and  had  a  salary,  which,  it  was  urged,  im- 
plied an  undertaking  to  indemnify^  &c.  In  the  present 
case  tKe  party  being  a  trustee  fbr  the  benefit  of  others, 
widiocit  aiijr  expectation  of  gain,  or  reward,  is,  to  be  sure, 
more  to  bcl  fkvored,  fiir  i^at  has  always  been  considered 
as  a  malenal  ingr^dSentih  questions  of  this  kii^d.  T  re- 
member a  case  of  a  similar  nature  of  my  Lord  C.  J.  Eyre^ 
who  sraa  guaidian  to  Lord  Sha/iesbury,  under  the  will 
-of  the  late  Earl :  he  had  aippcHntcd  a  steward  of  one  of 
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his  loidship^  estates  in  the  north,  who  failed^  with  ab#iit 
^£500  or  c£6O0  in  arriear;  and  it  beco^ning  a  xmestioi^ 
whether  the  Chi^  Justice  should  be  answerable, fpr  it? 
I  remember  it  was  thought  he  ought  not  to  be  answerable, 
as  it  was  impossible  h^  could  receive  the  rents  of 'the  se- 
Chang  veral  estates  himself,  and  i^.the  man  had  been  employed 
by  the  late  Earl  himself.  I  do  not  remember, whether 
that  Cffse  was  ever  before  the  court,  or  not ;  but  I  know, 
fhe  principal  counsel  were  consulted  in  it,,  and  that  waai 
their  opinion. 

tJnder  the  head  of  piiident  acts,  was  the  determination 
that  has  been  mentioned  of  my  Lord  Talbot :  and  cer-f 
tainly  it  would  be  very  unreasonable  that  a  trustee  should 
be  a  sufferer  by  any  act  apparently  for  the  good  of  th^ 
persons  entitled  to  the  benefit  of  the  trust :  and  this  court 
will  be  always  cautious  of  establishing  apy  rules  that  may 
deter  people  from  undertaking  offices  of  this  nature,  Jby 
subjecting  them  to  the  hazard  of  becoming  coosiderabl* 
losers,  without  any  possibility  of  gain.  ^ 

Therefore  let  the  exception  be  allowed. 

There  was  another  i^u^tipn  ia  tins  eause,.  whiph  aips^ 
on  thiscase^ 


To  secure  Holden,  before  his  bankruptcy^  p^nihased  three  shipf» 

the  repay-  ^y^^  vendor^s  title  to  which  wasf  derived.^y. mesne  assigiik' 
money  ad-  xtients  from  the  original  bill  of  sale:  on  the  12th,  Ifkby 
vanced  upon  and  23rd,  of  October^  he  enteis  into  separate  contracts 
ofthips  ^Us  '^^^  *^^  govenunent  for  f mplpyi^g  th^  i^i|Ni.in  thw 
not  requisite  service  $  oDthe  17^  of.  the  same  nupajth^  he  jborrows  of 
that  the 
mortgagee 

•hottld  have  actual  possession  of  them,  it  issiific^^n^  if  the  aportgsgor    .  .  r 
ddivers  to  him  all  the  possession  he  CRn  give.    ;     ;      : 
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Waodjnoo,  and,  ior  securing  tke  repayment  of  it^  asaSgAs 
Aese  shipS)  by  way  of  nyortgage^  together  wUh  three  bot- 
tomree bonds.  The  original  Ull  of  sale  was  not  delivered 
to  the  mortgagee^  nor  had  he  any  possession  of  the  ships. 
On  the  lOih  o£  Marc/if  17^  after  the  bankruptcy,  the 
ships  were  sold,  and  "Mts.  Parsonf^  the  same  day,  paid 
Wood  the  money  due  on  his  mortgi^,  after  which  shcT 
apphed  to  the  ccmimissioners  of  the  navy,  and  received 
of  them  the  money  due  on  their  ocmtract  The  questioii 
now  was,  whether  she  ought  to  have  paid  Wood;  and^ 
having  paid  him,  whether  she  should  be  allowied  it  ? 

For  Mrs.  Parsons, 

Mr.  Attorney  Qenerdj  Solicitor  Generaly  Ifc.  argued, 
and  cited,  the  case  of  Brown  v.  Heaihcoi^  which,  they 
said,  was  a  deed  of  covenants,  purporting  a  sort  of 
mortgage  of  a  ship  from  one  Peirton  to  Heathcotj  co- 
venanting to  put  him  in  possesskm  thereof,  by  way 
of  security  for  a  debt,  and  that  he  should  sell  it  to 
pay  the  same,  returning  the  overplus,  if  any :'  the  ship 
was  then  abroad,  consequently  possesrion  of  it  not  de- 
livered ;  but  the  invoices,  and  other  papers  concerning  it^ 
were  delivered  to  Mr.  Heaihcot;  Peirsoti  dying  soon 
after,  Williams  was  his  representative.  Who  became  a 
bankrupt!  Mattin  for  Heathcoi  took  popsesrion  of  the 
ship,  and  sdd  it  On  a  bill  filed  by  the  assignees  against 
Ueathcot^  and  Martin^  they  were  directed  to  aooounti 
with  leave  to  come  in  as  creditors ;  but  the  suit  abalmg^ 
and  being  afterwards  revived  by  supplemental  UU,  in 
March,  1746,  it  came  on  again  before  your  lordship  9 
and  it  was  objected,  first,  that  here  was  no  l^al  assign* 
roent,  because  not  accompanied  with  delivery :  2dly,  that 
it,  being  only  a  covenant,  cou}d  vest  no  legal  prcqperty, 
at  most  but  an  equita|;>le  one,  and  therefcnre  the  creditors, 
having  an  equitable  interest  likewise,  ought  to  be  let  in : 


Chakc. 
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Sdly,  that  it  was  void  by  the  stafote,  91  Jac.  1.  c.  10.  But 
your  lordship  said,  "  the  case  is  stronger  than  usual  (at  the' 

Belchier  defendant;  defendants,  getting  an  asagnment  to  securtf 
*^'  an  old  debt,  have  prevaHed,  though  the  court  leaned 

Parsons.  ^^^^  ^Yktm,  as  in  Jaccb  v.  Shepherd.  I  think,  in  a  sale 
of  goods,  ddivery  is  not  absolutely  necessary,  as  of  a  horse, 
if  the  money  is  paid :  not  delivering  goods  is  A  badge  of 
fraud,  when  another  comes  to  take  them  in  execution. 
There  are  no  words  amounting  to  an  actual  asrignment 
in  point  of  law,  the  deed  resting  in  covenants^  but  the 
question  is,  whether  it  is  not  a  lien  in  equity  f  Tajflor  v. 
Wlieeler.     Cock  v.  Goodfellow. 

So  is  the* case  of  assignments  of  dioses  in  action. 
Though  here  be  no  actual  assignment,  it  is  sufficient  ta 
give  a  lien,  especially  as  it  was  at  the  time  of  the  money 
lent  Had  it  been  only  a  declaration  that  Ae  goods  shall 
remain  till  the  money  paid,  it  would  have  been  an  equitable 
fien :  iiivobes,  bills  of  lading,  &c.  all  were  left  with  Heath-'' 
tot ;  nothing  remained  with  the  bankrupt  that  could  give 
Mm  fiilse  credit.*^  This  determination  was  held  a  right  one" 
by  all  the  judges,  in  the  great  case  of  Ryal  v.  Rolle. 

The  present  case  was  not  an  assignment  for  an  old 
debt,  nor  made  at  the  eve  of  a  bankruptcy,  but  by  a  maii' 
m  good  circumstances,  and  for  money  then  advanced.  It 
is  objected,  the  mortgagee  had  not  possession :  actual  pos-^ 
session  it  was  impossible  he  should  have,  as  the  ships  were 
in  the  service  of  the  government,  who  had  a  temjk>rat]f 
property  in  them ;  but,  it  is  said,  he  might  have  delivered* 
a  sort  of  seisin,  a  cable,  an  anchor,  or  the  like. 


Lord  Chancellor.  The  question  is,  whether  the 
mortgagee  had  not  all  the  possession  he  could  have,  all 
which  the  mortgagor  himself  had,  for  a  man  can  give  n<y 
more? 
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An^er.  In  the  case  c^sale  of  goods  in  a  warehouse^ 
delivay  of  the  key  is  delivery  of  possession ;  and  though 
the  seller  has  another  key,  by  means  of  which  he  could 
dispose  of  the  goods,  that  woukl  be  no  objtetiori,*  tiniest 
his  disposition  was  with  the  consent  of  the  vendee. 

Ab^  to  the  objecUmi,  that  the  mortgagee  had  not  the 
original  bill  of  sale  delivered  him ;  it  is  not  necessary  he 
diould  have  it,  and  is  often  impossible ;  the  commissioners 
of  the  navy  were  satisfied  without  it ;  if  they  could  havfi 
diewn  that  it  remained  in  the  mortgagor's  hands,  by  which 
he  could  have  imposed  on  others,  that  would  have  beed 
another  thing.  This  is  certainly  a  good  asdgnment,  and 
within  the  reason  of  that  case  which  was  so  solemnly  de* 
termined.  Where  a  bond  debt  is  assigned,  delivery  of 
the  bond  is  sufficient  to  vest  a  proper  lien  in  the  assignee^ 
(and  so  of  all  other  choses  in  action)  being  all  the  pos- 
session  that  can  be  delivered^  and  that  by  means  of  which 
actual  possession  can  be  obtained.  In  the  case  of  De  Grey 
V.  Rkhardsotif  Ea$tfir  term,.  IT^T,  though  seisin  be  ne- 
cessary to  make  a  man  tenant  by  the  curtesy,  your  lord^ 
ship  (on  the  authority  of  Co.  Lit.  29»  where  it  is  held^ 
that  a  man  may  be  tenant  by  the  curtesy  of  an  advowson 
without  actual  seisin,  if  he  was  prevented  from  obtaining 
it  by  the  life  of  the  incumbent)  held,  that  in  the  case  of  a 
Reversion  after  a  lease  for  years,  tenant  for  years  having 
the  legal  title,  the  husband  would  have  been  a  trespasser^ 
hlid  he  entered,  and  therefore,  though  he  never  took  po^ 
sesdoD,  he  was  tenant  by  the  curtesy. 

In  the  case  of  Stephen$  v.  Saul^  which  was  a  mortgage 
t£(ini,  df.)  three  hoys,  the  mortgagor  becoming  a  bank« 
nipt,  Lord  Talbot  set  aside  the  mortgage  of  the  hoys^ 
because  they  had  continued  in  the  bankrupt's  possession. 
But  in  the  case  of  Broicn  and  Heathcot,  the  ^ps  being 
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abroad,  and  the  iniroices  properly  delivered,  made  it  a 
good  assignment,  and  took  it  out  of  the  statute.  In  the 
case  of  Ryal  t.  Rolle^  the  judges  all  agreed  in  this  prins> 
ciple,  that,  the  end  of  the  statute  being  to  prevent  bank^^ 
rupts  from  obtaining  a  false,  illusive  credit  on  goods  whicK 
were  not  their  own,  by  the  collusion  of  the  true  owner, 
wherever  a  bankrupt  had  the  means  of  gating  actual 
credit,  it  was  within  the  statute :  but  Mr.  Justice  Burnett , 
said,  how  could  the  assignor  be  said  to  have  the  actual 
possession,  when  all  the  muniments,  or  means  of  reducing 
the  ship  into  actual  possession,  were  in  the  hands  of  the 
asrignee  ?  or  what  false  credit  can  a  man  acquire  on  the 
credit  of  ships  at  sea,  who  has  not  one  evidence  of 
ownership  ?  It  is  like  the  case  of  the  delivery  of  the  key 
of  a  warehouse  to  an  assignee  of  goods  in  that  warehouse ; 
it  is  the  means  of  the  assignee's  getting  possesaon,  and 
prevents  the  assignor  from  obtuning  false  credit,  by  shew- 
ing^ the  goods  as  his  own. 


Mr.  Noel^  i  contmj^-^lt  appears  that  Mrs.  Parsons's 
payment  to  Wood  was  entirely  without  the  privity  of  the 
creditors,  so  it  will  be  no  hardship  to  disallow  this  pay« 
ment,  if  he  was  not  entitled  to  it.  So  far  from  possession 
accompanying  this  assignment,  it  appears,  on  the  evidence 
of  fVoody  that  there  was  no  talk,  or  mendon  of  possession 
at  the  time :  they  say  the  ships  were  abroad,  and  in  the 
government  service,  and  therefore  no  possession  conld 
be  delivered.  There  is  no  proof  of  their  being  abroad, 
nor  could  they  be  so,  for  the  mortgage  is  made  the  very 
day  after  the  date  of  the  contract  with  the  government, 
and  when  that  contract  was  not  signed :  had  they  gone 
to  the  captain,  he  would  have  delivered  possesion  to  Mr. 


Mr.  Attorney  cited  a   case  of  a   biQ   of  sate  of  a 
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person  who  was  owno*  of  an  eighth  part  only  of  a 
ship,  held  good  without  delivery  of  poeecsmon :  that  b 
nothing  to  the  present  case,  for  the  assignor  havii^  an 
eighth  only,  could  not  have  delivered  possession.  De- 
livery of  possesion  is  as  necessary  to  a  mortgage  as  to  a 
sale :  the  case  of  Ryal  v.  Rolle  is  an  express  determina- 
tion,  that  mortgages^as  well  as  absolute  sales  are  within 
the  act 


1754. 


Bblchiee 

agt. 

Paksons. 


Cha^c. 


In  the  case  of  Brovm  v.  Ileatheot,  were  some  dreum- 
stances  which  have  not  been  mentioned :  all  the  tide  was 
delivered:  the  ship  was  abroad  at  the  time  of  the  assign- 
menty  and  possesion  was  taken  as  soon  as  it  returned. 

The  or^nal  assignment  here,  they  say,  was  lost;  but 
there  is  no  proof  of  it;  and  if  it  was  still  id  the  hands  or 
the  mortgagor,  as  it  m^ht  be^  he  would  have  a  right  to 
dispose  of  the  shqp  to  any  other  parson,  subject  to  the 
contract  with  the  government. 


Mr.  Clarkij  on  the  same  side. — ^Every  case  almost 
was  considered  in  that  of  Ryal  and  RolUj  and  these  g^ 
neral  niles  laid  down;  that  equitabk  int^^sts,  as  well 
as  l^al,  may  be  assigned ;  that  a  chose  in  action  may 
be  in  such  a  atuation  as  will  enable  the  mortgagee  to 
ImM  it,  in  opposition  to  the  goieral  creditors;  but  all 
these  cases  were  accompanied  with  a  dedanition,  that 
every  thing  possiUe  to  come  at  actual  possession,  and  to 
prevent  the  vendor,  or  mortgagor,  from  imposing  Upon 
others,  and  to  take  the  ownership  from  him,  must  be 
done.  Did  Wood  then  do  all  he  could  for  this  purpose? 
He  had  not  all  the  title :  the  ori^nal  bill  of  sale  was  not 
ddivered  to.  him:  it  is  not  sufficient  to  say,  it  might 
be  last:  that  won''t  be  presumed:  it  does  not  appear, 
that  he  inquired  about  it  at  .the  time.     The  first  time 
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Wood  gave  notice  of  hi«  claim  Mras  after  t)ie  oommission  i 
it  is  not  shewn  bpt  that  h^  might  hayp  bad  the  bill  of  salie, 
had  he  required  it;  the  contract  with  the  cpnunisaonerft 
of  the  navy  could  npt  prevent  his  taking  possession,  the 
ownership  continued  in  the  contractor.  Mrs.  Parsons'  let 
Giving  the  mon^y  from  the  cononissioners,  is  an  instance 
pf  the  great  inconveniences  that  might  be  occasioned  by 
Wood^s  laches,  in  not  endeavouring  to  obtain  the  visible 
ownership,  for,  if  their  argument  be  true,  Mrs.  Parsons 
had  no  right  to  receive  it.  %t  is  plain  he  has  not  com? 
plied  with  the  rules  I  inpntioned,  which  were  so  solemnly 
established  in  that  case,  that  the  court  will  do  nothing  to 
enervate  them.  The  cases  ^ted  are  not  similar:  io 
Brown  v.  Heathcot^  the  pledgee  had  used  'the  utmost 
^gence  to  obtiiun  actual  possesion:  he  did  every  thing 
posable  to  obtain  it:  and  as  there  is  so  vast  a  quantity 
ef  property  which  does  not  lie  in  livery,  actual  posse^i 
flion  fni^  be  dispensed  with,  where  eyery  thing  poanUe 
had  been  done  to  obtain  it  fVood'WBS  so  far  firom doing 
this,  that  he  left  the  vendor^  (for  Mrs.  Parsons ^  standing 
in  the  {dace  of  the  bankrupt,  must  in  thiis  respect  be 
eonsidered  as  the  bankrupt  himseU)  to  transact  the  affaiiw 
irdadve  to  it  with  the  conunisnoneni  of  the  navy,  &c. 


Here  the  court  said,  as  Mr.  Clarke  laid  so  great  n 
stress  on  Mrs.  Parjon^  receiving  the  mcMiey  of  the  coniiv 
missioners,  they  enquired  in  what  lig^t  ahe  received  it; 
and  it  a{q)eared  it  was  as  a  purchasor,  and  after  the 
mortgage  was  paid  off;  the  sale  being  on  the  IQth,  tb^ 
mortgage  paid  off  liie  same  day^  and  the  application  to 
the  commisdoners  afterwards* 


Mr.  Henley  insist^,  the  mortgagee  ought  to  have 
gpven  immediate  notice  to  the  master  that  the  property  of 
iheiship  was  transfisned  to  him,  fer  on  tlie  knowledge  of 
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Ae  master  the  reputation  of  ownership  entirely  depends : 
it  would  then  have  been  known  to  be  Wood^B  ship,  and 
Holden  could  not  have  obtained  a  false  credit  by  it 

Mr.  Sewcll  observed^  that  one  of  the  ccmtracts  with 
ihe  government  was  subsequent  in  pcunt  of  time  to  the 
mortgage,  and  therefore  one,  of  the  ships  was  entirely  out 
xif  the  reasoning  the  gentlemen  went  on,  so  that  of  thaf 
he  might  have  delivered  actual  possession :  and  as  to  the 
.two  others,  the  mortgagee  might  have  iqpplied  to  the  oonw 
misflioners,  as  Mrs.  Persons  ^  after,  and  been  received 
with  them  as  owner*    • 


Chamc« 


LoKD  Chavcellob.    This  ia  a  material  diatinctkm. 

;^Pply  yourselves  to  this  ship,  and  eonader  against  Mc^ 

4^  whether  any  o^her  possessioo  might  haye  been  de- 

^i&ffre4  qf  it;  give.  joM^qf?}?^  no  fixrtb^  trouble  abou| 
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t7S^  XETHIEULIER  agt.  TRACY. ^Chanc. 

April  25* 

After  aq  ex-  This  cause,  which  was  ordered  to  stand  oTer,  now 
Son*in  T  will  ^^^'^'^  ^^  again  on  the  same  exception,  and  on  a  8up|^ 
of  an  estate     mental  bill,  filed  by  a  son  of  Mr.  and  Mrs.  Tract/,  bom 

for  life,  with   3ince  that  time. 

remainders 

over,  the«e 

words,  '•  and      The  question  which  the  Ckanctlhr  made  in  delivering 

incaseM.D.  ....  , 

(the  tenant    hw  opmioij  was  now  argued. 

tor  life)  dies 

without  jp^j.  ^^  plaintiff  were  cited  the  cases  of  Lodingtpn  v. 

noto'perate  A'lme,  S  Lev.  431,  Shaw  v.  Weigh,  Eq.  Ca.  Ab.  188, 
to  make  the  Bamjylde  v.  Popham,  8  Fern.  427,  to  prove  that  where 
continirent  ^^^  i^  ^^  express  estate  for  life  given,  and  limitations  to 
or  create  an  issue,  &c  aiid  then  it  is  added,  that  ^^  if  tenant  for  Ufe 
thctenantfor  ^^  without  issue,  or  the  like,  it  shall  go  over;"  this  shall 
life.  3  rUk,  not  be  construed  to  enlarge  the  estate  of  tenant  for  lifis^ 
774^  and  784  but  shall  be  deemed  relative  to  ^uch  issue  to  whom  pre^ 
ifer,  204uid  ceding  estates  had  been  limited, 

That  such  construction  would  be  most  agreeable  to 
the  testator^s  intention,  and  ought  here  to  take  place  the 
rather  for  that  this  was  a  devise  not  of  lands,  but  of. 
money  to  be  laid  opt  in  lands ;  so  that  this  was  a  trust 
executory,  and  ought  to  be  executed  according  to  the 
testator's  intention,  a  distinction  which  was  allowed  by 
the  court  in  the  case  of  Papillon  v.  Voyce,  St  P,  WiU 
liams,  478. 

Loan  C^ANCELLoa, — ^Such  a  distmction  was  taken  in 
that  case,  but  the  determinaticHi  was  not  founded  on  it. 
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The  general  rule,  that  no  implication  shall  take  effect 

against  an  express  limitation,  is  going  too  far,  and  has 

been  since  dispensed  with :  Lord  Trevor ^  who  concurred 

in  Banifi/lde  and  Papham^  1  P.  Willianu^  56,  was  one 

of  the  judges  who  certified  in  Langky  v.   Baldwitiy  £q. 

Ca.  Ab.  185^  whence  it  may  be  inferred,  notwithstanding 

there  seems  a  difference  in  the  grounds  on  which  those      Chakc. 

two  cases  were  determined,  he  did  not  apprehend  there 

was  any  contrariety  in  them. 

Mr.  ^iVAraA^m.— Where  the  words  fiom  whidi  die 
implicadon  is  contended  to  arise  have  any  terms  of  re- 
ference, as,  ^  in  default  of  such  issue,'  I  do  not  know  that 
these  words  have  ever  been  held  to  create  an  estate  tail 
by  implicatiion.  The  case  of  Laugley  v.  Baldwin^  and 
the  Attorney  General  v.  Suitoa,  were  limitations  to  a 
certain  number  of  sons,  and,  in  de&ult  of  issue  generaDy, 
limitation  over:  and,  to  be  sure,  whatever  number  of 
sons  are  named,  be  it  even  to  the  80th  nomination,  a» 
long  as  a  possibility  remains  of  more  being  bom,  it  would 
be  an  estate  tail,  however  remote  that  postiibility  be,  for  it 
could  not  be  intended  that  the  testator  meant  to  disin- 
herit any  of  his  grandsons:  but  in  Attorney  General  r'. 
Siiiton,  I  P.  WiUtamSf  760,  it  was  aigued,  if  I  remem- 
ber right,  that  had  it  been  *  such  issue*  it  would  have 
been  otherwise. 

Loan  CHANCSLLOB«^-In  Langley  v.  Baldunn^  thou^ 
they  were  sons  of  the  first  taker,  thqr  were  great  grand- 
sons of  the  testator. 

Mr.  Wilbraham,  There  is  a  case  however  of  Blacks 
Hrn  Y.  Edglej/j  1  P.  Williamsj  605^  where  daughters 
were  omitted,  and  yet  the  court  would  not  construe  it  an 
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estate  tail :  it  was  a  devise  to  A.  for  life,  remainder  to 
his  first,  and  other  sons,  in  tail  male,  remainder  to  his 
daughters,  in  tail  general,  ^'  and  if  ^.  die  without  issuf 
"  of  his  bodj,"  not  "  such  issue,"'  remainder  over ;  and 
it  was  held  not  to  ^ve  him  an  estate  tail,  for  that  it  did 
not  appear  the  testator  intended  the  daughters  di  A^f 
sonf  .should  tak^ 


^On  the  same  side  was  cited  the  case  of  Turke  t* 
Frencham^  Dyer^  171 :  and,  as  the  argument  for  raLnng 
W  estate  tail  by  impUcation  in  Mrs.  Tracj/  was  founded 
on  the  improbability  of  the  testator's  intention  to  prefer  a 
^Xlj^nger  to  the  issue  female  of  his  grandsons,  it  wa3  ob» 
aewed,  that  parental  affection  was  not  considered  in  laif 
OS  extending  forcibly  further  than  grandchildren :  tha|t 
the  leg^ature,  in  43  Eliz.,  reqiure  a  providon  only  fojr 
children,  andgrandchild]:en  s  and  that  this  court  does  no|; 
go  so  far,  for  in  the  case  of  a  beguest  of  a  legacy  to 
grandchildren,  to  go  over  in  the  case  of  their  dying  under 
age,  there  have  been  several  cases  where  the  court  ha]i 
refused  to  allow  maintenance  oyt  pf  the  inji^rest,  but  orf^ 
dered  it  to  accumuUte,  and  gp  om*;  if  the  ]^i^  itself 

d^4  ,  r,,  .  .\     -  

That  in  the  cases  of  Langley  y,  Bpldwtn,  and  th^ 
Attorney  General  v.  Sutton^  the  implication  arose  oi^ 
account  of  the  preceding  limitations  being  to  a  limited 
number  of  sons,  lest  any  other  son  should  be  dion* 
herited. 


Mr.  Attorney  General  {Murray)  e  contra. 

We  agree  that  a  mistake  must  have  arisen  in  drawing 
this  will:  and  the  gentlemen  on  the  other  side  sup* 
pose  it  to  have  been  not  in  confining  the  limitation  to  the 
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first  son.  to  an  estate  ip  tail  mak,  but  in  extai^nff  the        17^4. 

IbnitaticHi  to  the  second  aon  to  an  estate  in  tail  general,    Jj^^jni^jc^ 

whidi  ought  to  have  been,  say  they,  in  tail  male  too; 

and  indeed  it  is  not  imporobable.  But  this  ftumishes  us  with 

the  strongest  argument,  that  the  testator,  or  the  drawer 

of  his  will,  understood  that  the  words  he  used  would  give 

en  estate  tail  by  implication  to  the  daughter,  and  that,      ChavC 

we  must  suppose,  they  intended  to  give  her,  unless  we 

can  imagine  the  testator  intended  to  prefer  the  remainder 

man  to  the  issue  of  his  own  daughter.     In  the  case  of 

Edglejfy  as  cited  by  Mr.  Wilbrahatn,  the  determinatioii 

turned  *on  the  testator^s  intentions  the  court  would  iiol 

raise  an  estate  tail  by  implication  in  him,  in  order  to  let 

in  the  daughters  of  his  sons,  because  it  did  not  appear  to 

be  the  testator^s  intention  that  those  daughters  diould 

take;  had  the  court  been  of  opinion  that  the  testator 

did   intend   it,    the  determination  would  have    been 

contrary ;  and  the  intention  of  the  testator  is  the  point  I 

put  it  upon  here.     Did  Sir  William  Dodwell  intend  to 

prefer  the  remainder  mea  to  the  issue  female  of  all  his 

sons  ?     The  court  will  then  be  warranted  in  adding  die 

iford '  such  ;^  that  by  ^  issue,' the  want  of  which  is  to  entitle 

the  remainder  over  to  take  place,  may  be  understood  such 

issue  only  to  whom  the  preceding  limitations  extended. 

But  if  he  intended  that  the  daughters  of  his  grandsons, 

if  any,  should  take  before  the  remainder  men^  your  lord* 

diip  will  construe  this  an  estate  tail  in  Mrs.  Tracy j  by 

which  alone  that  btention  can  be  answered. 

The  Loan  Chancellor  postponed  his  oinnion  three  or 
four  days,  and  then  delivered  it  thus : 

This  matter  is  brought  on  on  an  exception  taken  by 
the  plaintiff  to  the  Ma8(er''s  report,  whereby  he  approves 
pf  the  oonveyanoe^  and  settlement,  of  the  estates  purchased 


60 


NOTES  OF  CASES  IN  K.  B.  8cc. 


0HANC4 


in  pursuance  of  the  trust  created  by  Sir  WUliam  Dod-^ 
welta  will,  and  on  a  supplemental  bill,  which  has  been . 
&led  in  order  to  bring  the  infant  son  of  Mr.  and  Mrs. 
Tracy  before  the  court. 

The  exception  taken  is,  that  in  the  settlement,  after 
the  limitations  to  Mrs,  Tracy  for  life,  remainder  to 
trustees  to  preserve,  &c.,  remainder  to  her  first  and  other 
sons  in  tail  male,  remainder  to  her  daughters  in  tail,  it 
follows,  in  the  words  of  the  will,  ^  and  in  case  she  shall 
depart  this  life  without  issue  of  her  body  living  at  the 
time  of  her  decease,^  &c. ;  instead  of  which  the  plaintiff 
claims  the  insertion  of  ^^  and  for  default  of  such  issue.^ 
The  supplemental  bill  however  makes  the  whole  open, 
and  I  must  direct  the  settlement,  so  the  exception  was 
unnecessary. 


In  this  cause  two  questions  have  been  made.: 
1st,  Whether  these  words,  whidi  the  master  has  tran- 
scribed from  the  will,  do  operate  to  make  aU  the  subse- 
quent remainders  contingent  ? 

Sdly,  If  they  have  not  that  operadon,  whether  an  im- 
plication does  not  arise  fix>m  them,  that  all  the  issue  of 
Mrs.  Tracy  should  take  before  any  of  the  subsequent 
remainders,  i.  e.  whether  they  do  not  ^ve  Mrs.  Tracy  an 
estate  tail ;  the  consequence  of  which  will  be  (but  that 
is  only  a  consequence)  a  power  in  her  to  bar  the  re» 
mainders? 


Upon  the  first  question  I  have  already  given  my  opi* 
nion,  that  these  words  are  not  sufficient  to  make  the  sub- 
sequent remainders  contingent;  so  I  shall  go  no  further 
into  that  question  now  than  is  necessary  to  explain  the 
other.    I  have  no  doubt  but  that  the  lands  directed  to  be 
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jpurchased  are  to  be  settled  aeoording  to  the  kgal  ooo*        i7M. 

ftructioD  of  the  words  in  respect  of  die  other  lands  de-    t  «thico1 

vised,  Chough  possiUy  there  are  cases  that  might  warrant 

some  doubt,  but  I  think  the  estates  ought  to  go  together, 

for  there  are  words  of  reference:  in  the  next  place,  thore 

can  be  no  doubt  but  Sir  William  Doduell  intended  to 

make  as  strict  a  settlement  of  both  as  he  possibly  could : 

that  is  most  dear :  the  presumption  of  that  intenticm  is 

strengthened  by  the  blank  left  in  the  will,  for  after  he 

has  completed  the  limitations  to  his  daughter,  to  Sir  H.  N. 

and  to  Mr.  L.  and  their  respective  issues^  he  did  not 

limit  a  remainder  to  his  h^  at  law,  but  left  a  great 

blank,  with  a  view  perhaps  to  carry  it  still  further.     It  is 

strengthened  too  by  the  observation,  made  at  the  bar,  of 

hb  making  trustees  to  preserve,  &c.  and  enjoining  the 

several  takers  to  use  the  name  of  DodwelL 


The  question  is,  whether  the  words  he  has  used  can . 
recdve  a  construction  agreeable  to  that  intenUon,  or  not ; 
and  then  whether  those  words  will  ^ve  a  remainder  in 
tail  to  Mrs.  Tracy ^  or  not  ?  The  consequence  of  that 
construction  would  not  secure  the  estate  to  the  daughter 
of  a  son,  which  is  the  end  mtended  to  be  answered  by  it, 
nor  would  it  ever  come  to  such  a  daughter  but  by  descent 
from  the  mother,  if  she  thought  fit  to  permit  it,  she 
could  not  take  ex  provisione  iestatoris,  though  it  would 
defeat  the  subsequent  remainders. 


On  reflectbn,  I  am  more  confirmed  in  my  opinion  on 
tlie  first  question,  (diat  the  remainders  are  not  contingent) 
to  which  the  case  of  Clarke  v.  Luxford  is  very  strong; 
and  indeed  I  am  clearly  of  opinion  that  Sir  William 
Doduell  meant  those  words  iw  relative  only  to  the  trust 
he  had  created  during  the  minority  of  Sir  H,  X     His 


62  }fOTl!S  OF  CASES  IN  K.  S.  &c- 

dau^ter.  and  Sir  H«  seem  to  have  been  the  principal 
objects  of  his  bounty,  and  they  appear  by  the  will  to 
have  been  both  then  minors.  Wliat  does  he  do  then  ?  He 
directs  his  estate  to  accumulate  during  the  minority  of 
his  daughter,  and  after  she  attains  her  age,  she  is  to  have 
possession  j  after  tins,  he  oonuders  Sir  H,  N,  in  the 
Chakc.  i^ame  light,  and  mkkes  the  same  provision  during  his  mi*^ 
iiority,  to  increase  the  bulk  by  accum'ulation.  Bat  when 
he  comes  to  the  subsequent  limitation  to  Mr.  jS.  L,y  there 
is  nothing  of  this  kind/  What  did  he  mean  then  by  thi» 
ocmtingency  ?  That  it  was  likely  his  daughter  might  die 
a  minor  unmaitied,  and  in  that  case  he  provides  for  the 
ininority  of  her  successor,  Sir  H.  JV. ;  but  if  she  lived  to 
be  married,  and  have  issue,  he  did  not  imagine  such 
issue  would  die-  in  his  (Sir  H.  N,'*b)  minority^  and  there- 
fore, previous  to  his  ptovisiota  fear  Sir  H.  AT/s  minority, 
he  puts  the  contingency  of  his  daughter's  dying  without 
issue  living  at  hef  death,  which  t  am  of  opinion,  (and  I 
should  be  of  the  same  c^inibn  on  a  special  verdict) 
amoimts  to  her  dying,  without  issue  living  at  her  deaths 
during  the  minority  of  Sir  H.  N.  Consider  then  what 
operation  that  has  on  the  subsequent  dctise.  l^one  at 
all.  It  is  a  platin  devise  to  Sir  H.  N.,  remainder  to  his 
son  in  tail,  remmnder  to  his  daughters  in  tail,  remainder 
to  Mr.  L.,  &c. ;  and  this  I  am  of  opinion  is  a  substan^' 
tial  devise,  independent  of^  and  entirely  free  from  that 
contingency.     This  brings  me  to  the 

Snd  question :  supposing  the  contingency  does  not  go 
through  the  subsequent  limitation,  whether  the  words  db 
not  afford  such  an  implication  of  the  testator's  intentioh 
of  letting  in  all  the  issue  of  his  daughter,  as  will  require 
the  construction  to  be  a  remainder  in  tail  in  Mrs.  IVacy, 
without  which  the  daughter  of  a  son  could  not  take  ? 
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Sereral  cases  there  are  of  estates  tail  arising  by  impli- 
Catioii,  and  properly  on  the  several  distinctions  that  have 
been  mentioned. 


Where  an  estate  i^r limited  to  amifti,  without  any  words 
of  limitation,  and  if  he  dies  without  issue,  &x^,  this  is  an 
estate  tail  by  implication.  Chahc^ 

Cases  of  thi9  kind  are  mentioned  by  my  Lord  Hale  in 
King  T.  Melling;  mentioning  this  case,  I  cannot  help 
saying  it  is  a  gre^t  itkisfortune  to  Westminster  Hail  that 
Lord  Hah^s  own  argument  of  it  is  not  to  be  (bund,  for  it 
is  Tery  incorrectly  reported. 

Cases  there  are  toc^  that  go  further :  where  an  express 
estate  for  life  is  devised,  and  if  hre  dies  without  issue,  &c.^ 
tills  turns  it  into  an  estate  tail  by  implication :  so  toor 
where  the  limitation  has  been  to  a  man  for  life,  af^  to 
his  first,  and  so  on  to  a  determinate  number  of  sons^ 
without  taking  in  all,  and,  if  he  dies  without  issue,  &c ,  to' 
go  over,  an  estate  tail  has  been  raised  by  implication,  to 
let  in  the  rest.  This  was  the  case  of  Langley  v.  Bald" 
win,  &c 

But  I  do  not  think  any  one  of  these  casies  comes*  up 
to  the  present,  for  the  ground  of  all  these  cases  b  thiis, 
if  the  words  that  afford  the  implication,  the  words  of 
eontingencyr  the  connecting  words,  were  turned  \n\0 
Words  of  limitation,  they  would  give  a  dear  estate  tail  by 
devise^  For  instance,  I  g^ve  to  A.  and  if  he  dies  with* 
out  issue,  to  B.  f  this  is  the  same  as  if  I  give  to  A.  re- 
midnder  to  his  issue,  &c.,  and  that,  according  to  the  doc* 
trine  o( Shelley's  case,  is  an  estate  tail,  for  the  two  estates 
conjoin.  Try  the  present  case  by  this  rule ;  these  being 
turned  into  words  of  limitation,  it  would  be  thus ;  **  To 
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mj  daughter  for  life^  remainder  to  her  sons  in  tiul  male, 
rema^der  to  her  daughters  in  tail^  remainder  to  such 
issue  of  my  daughter  as  she  should  leave  at  her  decease, 
she  dying  in  the  minority  of  Sir  H.  N."  That  would 
not  be  an  estate  tail,  the  particular  issue  there  would  take 
by  purchase. 

In  the  case  of  Langley  v.  Baldmu^  the  words,  turned 
into  an  express  limitation,  would  create  an  estate  tail ; 
but  these  words,  if  they  receive  that  construction  which  I 
think  they  ought,  (confining  them  to  the  minority  of  Sir 
H.  N.)  place  them  where  you  will,  create  no  estate  taiL 
It  has  been  said,  it  will  be  a  hardship,  if  any  issue  of  the 
daughter  are  excluded :  but  how  has  this  been  argued  ? 
It  is  agreed  there  was  a  mistake  in  the  wiU,  and  it  has 
been  candidly  admitted,  that  it  is  more  probable  the  mis- 
take was  the  letting  in  any  of  the  daughters,  than  the 
omitting  those.  What  then  am  I  to  do  ?  Instead  of 
rectifying  a  mistake,  to  increase  it,  by  letting  in  all  the 
daughters,  because  the  testator  by  mistake  has  let  in 
some;  and  I  am  to  do  this,  notwithstanding  the  great 
anxiety  he  has  expressed  about  accumulating,  and  strictly 
settling  these  estates,  by  such  a  construction  as  will  de- 
feat all  tliis  settlement.  Besides,  if  there  be  any  thing  in 
the  objection,  it  is  not  likely  the  infant  will  marry,  and 
have  issue,  before  twenty-one,  and  if  he  lives  to  that  age, 
he  may  join  with  his  mother,  and  bar  all  the  limitations. 

In  the  case  of  Blachhurn  v.  EJglej/y  mentioned  by  Mr. 
IVilbraham,  (where  the  words,  frt>m  which  the  implica* 
tion,  turning  the  estate  for  life  into  an  estate  tail,  was 
contended  to  arise,  are,  ^*  and  for  default  of  issue,^'  gene- 
rally, not,  as  here,  under  a  particular  restriction)  there 
is  the  like  reasoning  as  here,  and  the  present  case  is 
much  stronger^  on  account  of  the  restriction  on  the  word 
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mie^  espedaUy  if  the  mistake  was  what  it  is  admitted  1754; 
Hkdy  to  have  been.  Though  it  is  true  in  general,  as 
Mr.  Attorney  General  contended,  that  the  consequential 
power  of  barring  the  limitations  (which  would  hare  fid- 
lowed  the  construction  desired  by  the  defendants)  is  not 
to  be  considered  in  the  construction  of  a  devise^  yet  (as 
in  Bamfylde  v.  Pop/utm)  that  consequential  power  has  Cbahc. 
been  refforded  where  the  meaning  b  uncertain;  and 
therefore,  to  rectify  a  casus  omissus  in  the  will,  I  must 
not  destroy  all  those  limitations  which  the  testator  ha9 
expressed  so  much  anxiety  to  establish. 

But  what  I  ground  myself  prindpally  on,  is,  that  the 
words^  being  turned  into  a  limitation,  would  not  convey 
an  estate  tail. 


EASTER  TERM,  27  Geo.  II.  1754. 


Philip  Lobd  Habdwicks,  Lord  High  Chancellor. 
Sir  John  Stbakge,  Knt.  Master  of  the  Rolk. 


Sir  Dudley  Rydeb,  Knt  C.  J. 

Sir  Mabtin  Wbicht.  i  Justices  of  the 

Sir  Thomas  Denison.  C  ^Bong's  Bench. 

Sir  Michael  Fosteb.  } 


Sir  John  Willes,  Knt.  C.J. 

Sir  Edwabd  Clive.  f  Justices  of  the 

Sir  Thomas  Bibch.     '  f  Common  Pleas. 

Hon.  Henby  Bathubst.  j 


I  < 


Sir  Thomas  Pabkeb^  Knt  C.  B. 

Hon-  Hekeage  Legge.  r  Barons  of  the 


Sir  Sybi^y  Staffobd  Smythe. 
Sir  RicHABD  Adams. 


I 


Exchequer. 


Hon.  William  Mubbay^  Attorney  General. 
Sir  BiCHABD  LlotD)  Knt  Solidtor  General. 
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SPABROW  agi.  HARDC ASTLE. Chahc  (M,  May. 

LoRB   CHANCELLOB.*»The  general  question  in  this  After  a  de- 
cause  is,  whether  the  devise  of  the  adyowwaotJddle*  (as  ^"®  ®^*" 

n  1.  ,        1  xii  t,^  estate  gene- 

part  of  the  testator  s  real  estate)  has  been  revoked  or  not  ?  raUy^  a  con- 

And  that  depends  on  one  short  fact.     Cyril  Arthiug-  veyanceexe- 

ton,  by  his  will,  dated  the  28th  oi  July,  1716,  devised  ^^Jai^illil 

all  his  estate,  real  and  personal,  (witliout  mentioning  this  vowson,  in- 

advowson  particularly)  to  mistees,  &c.  and  thereby  makes  ^}^^^^ "?  ^^ 

devise  is  a 
his  nephew,  Cifril  /trthington^  tenant  for  life,  with  re-  revocation  oC 

mainders  over.    After  this,  by  a  codicil,  he  revokes  that  '^  ^*^  ''®* 
disposition  with  respect  to  his  nephews  C  A.  and  C.  /i.  ^y^y^^^^ 
&€.     Subsequently,  by  a  second  codicil,  dated  the  21st  3  Atk.  798. 
of  Noveinbtrj  1728-  he  revokes  the  former  codicil,  and  f;  ^*    ^^' 
leaves  the  former  devise  to  operate  as  to  C  A.  &c.     On  s.  C. 
the  same  day,  he  executes  a  grant  of  this  advowson  of 
Addle  to  Sir  W,  Hawkesworth,  and  others,  and  their 
bars ;  and  it  stand»  on  the  evidence  that  this  grant  was 
executed  after  the  codicil.    After  this,  a  deed  of  trust 
was  executed  by  Sir  W.  H.  &c.,  whereby  the  convey- 
ance of  the  advowson  wa^  declared  to  be  in  trust,  that 
the  trustees  should  present  such  son  of  Robert  Jackson 
as  should  be  qualified  to  accept  it  on  the  first,  or  any 
future  avoidance ;  and  if  none  should  be  then  qualified,, 
present  another  person   in   the  mean  time,,   taking  a 
bond  froui  him  to  resign ;  and  then  follows  this  proviso^ 
that  in  case  when  the  church  sliall  first  become  void,  or 
on  any  future  vacancy,  Jackson  should  have  no  son,  or 
one  of  his  sons  should  be  presented,  and  refuse  to  accept 
the  same,  the  trustees  were  to  stand  seised  for  the  grantor, 
and  his  hdrs,  and  to  reoonvey  on  request,  and  in  the 
mean  time  to  present  such  person  as  the  grantor,  or 
Im  heirsy  should  dnrect,  and  for  want  of  such  direction^ 
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whomsoever  they  should  think  meet.  A  son  of  Jackson 
has  been  presented,  so  that  the  trust  is  performed :  and 
now  this  bill  is  brought  by  the  heirs  of  the  grantor,  to 
have  a  conveyance.  Whether  or  no  they  are  entitled  to 
it,  must  depend  on  the  question,  whether  the  will,  as  to 
the  advowson  in  question,  was  revoked  by  the  convey- 
ance, or  whether  any  thing  therein  passes  to  the  devisee? 
To  .effectuate  a  devise,  the  general  principles  are,  that,  at 
the  time  of  making  it,  the  testator  must  have  a  disposing 
capacity  of  mind,  and  an  estate  in  the  premises  which  he 
takes  upon  Hmself  to  dispose  of,  and  that  estate  must  re- 
main in  the  same  condition  till  his  death ;  for  any  altera- 
tion, any  new  modelling  of  the  estate  after  the  will,  will 
be  a  revocation  of  it ;  unless  in  certain  cases  which  shall 
be  mentioned.  Such  are  the  general  prindples,  ^d  the 
cases  supporting  them  are  strong.  If  a  man  makes  a  will 
deviang  land,  and  afler  executes  a  feoffment  to  his  own 
use,  it  is  a  revocation  of  the  Will,  notwithstanding  it  is  ill 
point  of  law  the  old  use,  and  will  descend  ex  parte  pa- 
temiy  or  maiernd,  as  before:  so  likewise  a  feoffinent 
without  livery,  a  bargain  and  sale  not  inrolled,  or  any 
other  imperfect  conveyance,  will  be  a  revocation,  because 
it  imports  an  intention  of  altering  the  condition  of  the 
estate.  So  where,  after  making  a  wiU,  the  testator  exe^ 
cutes  any  legal  conveyance,  it  is  a  revocation,  because  the 
estate  is  gone,  and  the  ^ill  has  lost  the  subject  of  its  ope^ 
ration.  Thus  in  the  case  of  Lord  Lincoln  v.  Rollsy  Eq. 
Ca.  Ab.  411,  Edward,  Earl  of  Lincoln,  made  a  marriage 
settlement  on  a  person  whom  he  never  married,  or  asked 
to  marry  him :  though  this  was  a  conveyance  made  for  a 
special  purpose,  and  he  was  in  of  the  old  use,  it  was  de^ 
termined  by  the  House  of  Lords  to  be  a  revocation  of  His 
will.  Nay,  it  has  been  carried  so  far,  that  where  a  man, 
after  making  his  wiU,  thinking  he  had  only  an  estate  tail, 
suffered  a  recovery  to  confirm  the  will,  it  was  held  to  be 
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A  revocaticm  of  it  Thus  far  have  the  cases  gone,  and  the 
prindples  established  by  them  have  been  relied  on  here, 
and  are  universally  allowed  to  be  law,  without  referring 
to  the  particular  cases  as  they  stand  in  the  books:  but  the 
distinction  taken  here  is,  that  Mr.  A.y  by  executing  these 
instruments  together,  intaaded  them  as  parts  of  one  act, 
whereby  the  whole  fee  waa  to  be  disposed  of:  that  the 
grant  was  designed  for  a  particular  purpose,  vi2.  to  create 
a  trust  for  the  benefit  of  a  son  of  Jackion^  and,  subject 
to  that  trust,  the  whole  estate  was  to  pass  by  the  will :. 
«nd  it  has  been  contended,  that  thou^  the  trust  was 
further  declared  to  be  for  the  grantor  and  his  hdrs,  it 
was  the  same  as  if  he  had  left  it  to  ^result,  for  in  ather 
case,  so  much  of  the  trust  as  remains  in  him  will  pass  by 
his  will :  I  find  no  authority  for  this,  and  am  of  a  difii 
Ferent  opinion.  If  a  man,  seised  of  a  real  estate,  devises  it, 
and  after  conveys  the  legal  estate,  though  there  be  only 
a  partial  declaration  of  trust,  yet,  as  he  has  granted  the 
whole  legal  estate,  it  is  a  revocation  of  the  wiQ.  In  the 
case  of  Parsom  v.  Freeman^  Michatlmnnj  525  Geo.  2.,  it 
has  been  said,  that  I  declared  it  to  be  my  opnion,  that  if 
a  man,  sdsed  of  a  trust  estate,  devises  the  same,  and  aC- 
terwards  takes  a  conveyance  of  the  legal  estate,  that  does 
not  revoke  die  will :  I  did  say  so,  obiter^  but,  as  that  was 
not  the  point  in  question,  I  do  not  think  myself  concluded 
by  it ;  I  am,  however,  still  of  the  same  opinion,  and  am 
oonfirmed  in  it  by  a  case  in  1  Ro.  Ab.,  616,  pL  8,  in 
whidi  my  lord  Rdle  refers  to  D^er^  6  E.  78,  pL  10, 
M.  88  and  39  BUz.  B.  R.  The  case  referred  to  is  plainly 
that  of  Montague  and  Jeffery^  and  the  placiium  imme- 
diately preceding  this,  viz.,  pL  2,  dtes  the  case  of  Jfiii»- 
tague  and  Jeffety^  in  that  manner. 

This  was  piobaUy  allowed  for  law  in  that  cas^  Sat  it 
is  projbable  oiy  Lord  R(dle  had  a  further  repprt  of  this 
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tase  than  any  that  have  been  published.  There  were  two 
estates,  th^  legal  and  the  use,  so  that  a  man,  by  takipg  a 
conveyance  of  the  dry  legal  estate,  had  done  no  act  to 
alter  the  beneficial  interest.  The  principal  ground  on 
which  they  put  this  case  isi,  that  this  grant  was  only  in* 
tended  for  a  particular  purpose,  and,  when  that  purpose 
was  answered,  the  estate  was  not  intended  to  be  altered, 
but  to  remain  as  before;  and  this  was  compared  to  a 
mortgage:  a  mortgage  for  years,  say  they,  is,  at  law, 
only  a  revocation  pro  tanto;  and,  in  equity,  a  mort- 
gage in  fee  is  the  same,  as  being  an  act  intended  for 
<a  particular  purpose,  and  any  other  act  intended  for  a 
particular  purpose,  must,  it  is  contended,  be  considered 
m  the  same  light.  Mortgages,  to  be  sure,  have  been  de« 
termined  to  be  only  revocations  pro  tanto ;  but  I  do  not 
find  that  the  cases  waxrant  the  putting  these  determina- 
tions on  that  ground.  None  of  them  are  expressed  to  be 
determined  on  the  foundation  of  a  special  purpose,  ex- 
cept Vernon  v,  JoneSj  which  Mr.  Fertion  reports  (2  Fern. 
441),  with  a  Qo.  (for  as  to  Hall  v.  Dunchj  I  Fern.  8f9, 
it  was  not  said  that  the  estate  was  granted  fcfr  a  spedal 
purpose,  but  it  is  doubtful  whether  the  court  went  on  the 
point  of  a  total  revocation,  or  republication).  These 
vcoses,  howevOT,  were  certainly  rightly  determined,  for 
they  are  cases  of  securities  for  money.  The  reason  why 
jsiortgages,  (leases,  conveyances  for  payment  of  debts, 
•and  other  securities  for  the  money,  Q.)  are  taken  out  of 
the  genend  rule  is  ihis;  it  does  not  depend  on  the  general 
^ground  insisted  on  at  the  bar,  of  being  conveyances  for  a 
{Murticular  purpose,  but  cm  the  foot  of  being  a  security 
only :  whether  the  mortg:^  be  for  years,  or*in  fee,  is  all 
one  in  this  court ;  they  are  alike  considered  as  chattel  in- 
terests, a  mortgage  in  foe  goes  to  the  executors,  (for  whom 
llie  heir  is  only  a  trustee)  supports  no  dowter^^and  has  no 
one  property  of  a  real  estate:  that  being  so,  it  b  not  at 


NOTES  OF  CASES  IN  K.  B.  fce. 


n 


all  taoofiivtefit  to  say  anch  aa  instnimeiit  is  no  revoei^ 
tiopy  for  Ibe  caae  tli»e  is  no  more  than  thisi-^testator, 
seised  of  a  real  estate,  devises  that  real  estate,  and  after* 
wards  parts  with  nothing  but  what  is  personal  But  to 
compare  this  with  the  present  case:  The  grant  here 
passes  the  whole  legal  estate,  and  the  declaration  of  the 
trust  includes  the  whole  right  of  presentation  (which  is 
the  profits  of  an  advowson) ;  so  that  not  only  the  whole 
kgal  estate,  but  the  whole  trust  is  parted  with :  for  if  the 
heir  of  the  gratitor  does  not  think  fit  to  nominate,  the 
hdr  of  the  grantee,  on  every  avoidance,  is  to  nominate 
whom  he  pleases.  This  I  take  to  be  very  material,  for 
the  devisee,  if  he  takes  it,  must  take  it  subject  to  that 
general  trust :  not  t)iat  I  think  this  detenninatiap  needs 
depend  on  such  a  nicety.  The  cases  of  this  sort  do  not 
depend  on  sueh  a  general  ground  as  that  of  being  intend- 
ed for  a  spedal  purpose;  for,  as  Mr.  Henley  says  very 
justly,  tbene  could  not  be  a  more  qiecial  case  than  that 
of  Lord  Lincoln.  Xord  Trevor  takes  up  these  conndera- 
tioiis,  and  the  case  of  Xord  Lincoln^  in  a  case  that  was 
menticmed  by  Mr.  yoel,  in  a  book  he  dted,  ^Fitzgib. 
841),  whidi  I  do  not  core  to  rely  pp,  as  it  is  of  no  au- 
thoiity,  though  this  and  some  other  cases  are  wdl  r&» 
ported  in  it ;'  this  particularly  very  finely,  for  I  hate  a 
MS.  note  of  k ;  and  I  choose  to  rely  on  the  opinion  of 
lAxd  Trevor^  who  had  s  freer  way  of  thinking  than  most 
of  the  oonmioa  law  judges. 


Chang. 


I  am  therefore  of  opinion  that  the  plaintijBs,  the  heirs 
at  law,  are  entitled  to  this  advowscm;  and  must  decree 
acoordin^y,  uidess  the  defendant  chooses  tc^  try  the  fact 
oftbepriorityof  theexeouuonof  the  oodidltothegranly 
far  upon  that  it  depends,  and  this  fact  is  supported  by  the 
cvidsnoe  of  one  person  only,  speaking  too  from  his  me* 
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ificny  after  thirty  years.  Give  me  an  answer  to  ibi^  in  a 
day  or  two;  if  you  decline  the  trial,  that  will  be  ^my 
decree. 


Dr.  Arthington  declined  trying  it,  so  the  decree  was 
afterwards,  pronounced  i^;reeably  to  this  ojunion. 


17«- 

Bfaye. 

Where  an 
agreement, 
for  t&e  pur- 
ofef- 


Dga 
marriage, 
was  destroy* 
€d  b  V  the 
^ath  of  one 
of  the  par- 
ties, de- 
creed, that  a 
bond  and 
money  lent 
in  pursuance 
-of  it,  should 
lie  restored 
io  the  othen 


JEMMITT  agt.  1VYTTS.— ^CHAWt. 

Plaintiff  being  in  a  treaty  of  marriage  with  the 
daughter  of  Richard  WyttSj  defendant's  testator,  Wytis 
proposed  to  give  his  daughter  <£500.;  but  plaintiff^ 
father  reftised  to  g^re  his  consent  unless  he  would  make 
it  ^1000.  The  match,  on  this,  was  about  to  break  off, 
to  prevent  which,  plaintiff  proposed  to  fVyttSj  that  if  he 
would  advance  .£300  more  than  he  had  proposed  to  pay 
down,  he  would  give  his  bond  for  the  repayment  of  the 
additional  dfSOO,  in  case  his  wife  should  die,  Eving  her 
father,  and  that  he  (the  father)  should  have  the  otfier 
£900  of  the  plaintiff's  money,  to  make  up  the  .£1000, 
his  father  expected. 

This  was*  accordingly  done;  and  WytU,  the  father, 
dying,  plaintiff  brought  his  Inll,  to  have  this  bond  deli- 
vared  up^  and  the  «£dOO  paid  him :  which,  notwithstand- 
ing the  proposal  came  from  him,  and  he  was  now  apply- 
ing to  have  the  benefit  of  breaking  hb  own  agreemoit, 
was  neverthdess  decreed  aocordmgly,  on  the  authority  of 
Turton  v.  Benson,  1  P.  frUliam,  496. 
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May  9. 

Equity  will  not  give  costs  for  not  gcnng  to  trial  on  an      Costs, 
issue  from  this  court,  but  where  a  court  of  law  would 
have  done  it 


Therefore,  the  notice  of  trial  in  this  case  being  coun- 
termanded in  season,  the  court  refused  to  g^ve  costs. 


BRADISH  agt.  GEE. Chanc. 

*  Mayia 

Ukdkr  a  former  decree,  by  consent,  in  ]74iS,  an  an-  Under  a  de* 
oeslor  of  the  plaintiff's  wife  was  entitled  to  the  money  p****  ^ST^" 
whidi  should  be  the  produce  of  certiun  lands  directed  to  te  turned 
be  sold  for  that  purpose :  and  the  questioa  on  the  present  into  money, 
bill  was  between  the  plaintiff,  as  his  heir,  and  his  personal  enttSed  to 
xeptesentative.  Uie  produce 

of  land  so 

The  phintiff  insisted  to  have  the  lands,  as  descended  cannot  elect 
to  him;  and  his  daim  was  founded  on  certain  acts  of  the  whether  it 
ancestor,  by  whidi,  it  was  contended,  he  had  expressed  ^^^^^  tiohiM 
an  intention  to  keep  the  lands  to  himself,  and  considered  heir,  or  eze- 
them  as  such.   And,  on  his  behalf,  it  was  insisted  by  Mr.  ^utor,  or  to 
Attornejf^Gemraly  and  Mr.  Yorke^  that  whoever  is  en-  i^^    Am^ 
titled  to  the  fee  of  lands  to  be  purchased  with  money  bkr,  ^9* 
agreed,  to.be  laid  out  in  that  manner,  or  to  the  m<xiey '       * 
which  is  to  be  the  produce  of  hmds  agreed  to  be  sold  for 
that  purpose^  has  a  right  to  determine  the  quesU<m  be- 
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tween  his  heir,  and  his  executor,  and  to  direct  it  to  descend 
to  which  of  them  he  pleases;  his  direction  (though  by 
parol)  amounting  to  a  rebutter  of  that  equity  which  re* 
quires  a  spedfic  performance  of  the  agreement.  Edwards 
V.  Earl  of  Warwick,  IP.  WillianiSy  171. 

Mr.  Henley,  for  the  defendant. 

It  is  fiurly  admitted,  that  every  agreement  between 
parties,  or  direction  by  a  court  having  proper  authonty, 
is  to  be  considered  in  this  odurt  just  as  it  would  if  ac- 
tually executed  in  a  court  of  law :  and  that  the  judgment 
of  any  court  having  proper  authority,  directing  money  to 
be  turned  into  land,  or  vice  vers  A,  is  as  significant  as  an 
agreement  of  the  parties'  own ;  but  upon  this  a  very  nice 
distinction  is  attempted  to  be  ingrafted,  ^d  that  is,  that 
the  owner  of  this  land,  or  money,  has  a  control  over  that 
equity  by  directing  to  whom  it  shall  descend,  whether  as 
land  or  money ;  and  that  this  may  be  done  by  parol;  nay 
further,  by  any  act,  be.  intimating  an  intention  of  alter- 
ing the  manner  of  its  descent  The  case  that  has  been 
cited  does  not  go  quite  so  far,  though  my  Lonl  Maceles^ 
field  did  intimate  in  that  case  that  a  parol  dedaratioii 
would  have  controled  that  trust  I  must,  however,  sub- 
mit, that  the  most  express  parol  declaration  would  not  be 
permitted  to  alter  that  quality  whi<^  the  equity  of  this 
court  thinks  proper  to  impress  upon  it 

There  is,  besides  this,  another  question  of  very  great 
importance,  and  that  is,  whether  a  person  Alaimtmg  under 
one  of  the  parties  to  an  original  decree  by  consent  shall  be 
at  liberty  to  pray  another  decree  diametrically  oontraiy 
to  the  former,  while  that  stands  unimpeached  ?  Ntm  a 
decree  by  consent  cannot  be  appealed  from,  or  r^eord : 
that,  I  apprehend,  was  settled  in  Sir  Oef>rgt  D0Wmkf^% 
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esse,  diortly  reported  in  Eq.  Ca.  Abr.  14(6 ;  and  it  seems 
rery  extraordinary,  that,  though  the  court  will  not  rectify 
an  &rroT  by  r^earing,  or  appeal,  yet  you  may  bring  an' 
original  bill,  and  the  oourt  will  make  another  decree  di- 
rectly repugnant,  and  two  contradictory  decrees  shall 
stand  on  the  records  of  this  coiurt  operating  together  on 
the  same  subject;  yet  this  the  plaintiff  is  8eeking4>y  the 
present  bill,  viz.  to  have  your  lordship  in  a  new  decree 
consider  the  estate  as  land,  descendible  as  such  to  hir 
wife,  though  in  theibrmer  decree  of  1742  it  was  directed 
to  be  converted  into  money. 

Lord  Chancellor. 

I  agree  with  the  plaintiff's  counsel,  that  where  a  matf 
is  entitled  to  the  property  of  hmds,  be.  to  be  purchased 
with  money,  or  money  to  arise  from  a  sale  of  lands,  ami 
has  his  election  to  take  it  either  way,  very  slight  acts  of 
his  will  determine  whether  that  property  shall  go  to  his 
hdr,  or  executor.  I  will  not  go  so  far  as  to  say,  as  my 
Lord  Macclesfield  did,  that  a  parol  declaration  shall  de- 
termine it :  it  is  unnecessary  here,  and  therefore  I  will 
not  confirm  that  opinion ;  but  thus  much  I  will  say  as 
my  opinion,  that  any  express  acts  will  be  evidence  of  die 
party^'s  elecdon.  But  this  must  be  understood  to  be 
meant  only  in  cases  where  the  pa^  has  his  election  to 
take  it  either  way,  for  when  the  party  himself  has  no 
sudi  elecUon,  nobody  that  stands  in  his  stead  can  have  it : 
and,  on  the  circumstances  of  thb  case,  I  do  not  think  the 
party  himself  could  have  elected  to  have  had  this  land, 
nor  wotdd  the  court  have  so  directed,  had  he  applied  for 
diat  purpose :  that  therefore  distinginshes  this  case  firom 
fliat  which  was  dted. 

Mr.  Aitarney-'General;  to  the  other  qoestifm. 
I  know  your  lordship  did  detennine,  on  a  petition. 


CH49C. 
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agreeably  to  the  case  Mr.  Henleg  mentioQed,  that  the 
parties  should  be  bound  by  their  oounsd^s  consent,  and 
be  lefl  to  their  action  at  law  against  the  counsel^  if  they 
consented  without  authority ;  but  where  the.parties  them- 
selves by  fraud  procure  such  a  decree  as  by  consent, 
there  can  be  no  doubt  but  the  parties  by  original  bill  may 
obtain  relief;  and  it  is  on  that  foundation  we  seek  it. 

Lord  Chancellob. 
Here  have  been  two  questions :  1st,  whether  the  plain- 
tiff is  entitled  to  relief,  his  ancestor's  counsel  having  never 
consented,  or  consented  without  authority  ?  2dly,  what  I 
have  already  mentioned. 

As  to  the  first,  it  was  determined,  as  Mr.  Henley  men- 
tioned, in  Sir  George  Darening^s  case,  which  I  have  often 
heard  Sir  Joseph  Jekyll  mention  here :  Sir  George  swore 
himself,  and  offered  to  prove  that  he  never  gave  any  au- 
thority to  consent,  but  the  House  of  Lords  would  not 
permit  it,  as  it  would  be  of  dangerous  consequence,  but 
left  him  to  his  action  against  his  counsel:  and  this  has 
been  the  practice  ever  since ;  and  it  woidd  be  of  mis- 
chievous consequence  to  alter  it;  it  is  now,  however, 
attempted  to  be  carried  too  far.  Where  such  a  decree  is 
pbtaihed  by  fraud,  you  cannot  be  relieved  by  appeal,  or 
rehearing,  for  that  would  be  brining  into  the  cause  what 
was  not  onpnaJij  part  of  it:  but  then  by  original  bill 
you  may  have  relief  against  such  fiaud. 

The  judgment  of  a  court  of  law  may  be  overturned 
here>  if  obtained  by  fraud ;  for  fraud,  if  proved,  aflfects 
every  thing.  Upon  this  principle  were  determined  the 
cases  of  Richmond  v.  Taileure,  before  Lord  Maccletfieldy 
and  I2oifd  v.  Mansellj  (mentioned  in  Edwards  v.  the 
Earl  of  WartPtck).  An  original  bill  to  be  relieved  against 
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a  fbrmer  decree,  as  obtained  by  fraud;  plea  of  that  de- 
cree, without  denying  the  fraud;  and  tor  that  reason 
Lord  Macclesfield  overruled  the  plea.  So  you  may  plead 
a  conveyance  charged  to  be  obtained  by  fraud,  provided 
that  fraud  be  denied.  But  here  is  no  manner  of  evidence 
of  fraud ;  so  that,  as  to  the  other  point,  this  being  a  de- 
cree  obtained  by  consent  of  all  parties,  and  all  parties 
being  included  who  were  interested,  and  considered  for  a 
*  valuable  consideration ;  the  consequence  was,  that  neither 
the  ancestor,  nor  any  other  of  the  parties,  could  come 
here,  and  elect  to  have  the  land :  and,  as  he  had  no  elec- 
tion, every  person  claiming  under  him  must  take  it  sub- 
ject to  the  same  consequences  as  he  under  whom  they 
claim. 


Chanc. 


EMBRY  agi.  MARLYN. Chang. 

^.,  by  his  will,  gives  a  legacy  to  his  grand-daughter, 
charged  on  a  remmnder  in  fee  (afler  the  determination  of 
two  estates  tail)  which  he  gives  to  £.,  he  paying  this  le- 
gacy, with  a  devise  over,  in  case  of  non-payment,  to  PrU'- 
dence  —  (testator^s  heir  at  law),  &c.  The  grand- 
daughter (the  legatee)  dying  before  the  estates  tail  were 
spent,  and  consequently  before  the  remainder  came  into 
possession,  or  the  legacy  was  payable :  the  question  now 
was,  whether  it  should  now  be  raised  for  the  benefit  of 
her  representatives  ? 

Mr.  Jitorney-General  cited  the  case  of  Hodgson  v. 
RawsoPy  9th  December,  1747:  devise  of  a  remainder  to 
a  stranger,  he  paying  to  B. ;  B.  has  a  legal  remedy,  for 
the  heir  may  enter  for  non-performance  of  the  condition, 


1754.  ' 
Mayia 

Where  a  le« 
gacy  it 
char^^d  on  a 
remainder  in 
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AmUer,  280. 
S.C. 
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and  B.  may  come  here  to  diarge  the  heir  with  this  legacy  ;: 
and  B.  dying  before  the  remainder  comes  into  possesion, 
his  interest  is  transmissible :  otherwise,  if  the  devise  be 
to  the  heir ;  for  he  cannot  enter  on  himself,  and  therefore' 
the  ccmdition,  nobody  being  able  to  take  the  benefit  of  it, 
is  void  at  law.  And  several  subseqjient  determinations 
have  settled  this  distinction,  that  where  the  legatee  has  a 
legal  remedy,  hb  representative  will  be  entiUed  to  the 
benefit  of  it ;  otherwise,  thelegatee  dying  before  the  estate 
comes  into  possession,  the  legacy  is  lost. 


Mr.  Evans  observed,  that,  in  the  case  of  Prozrse  v. 
Abingdon,  the  court  had  said  that  legacies  out  of  land 
are  to  be  construed  l^ally:  that  he  hoped  this  case 
urould  fall  within  the  general  rule,  that,  the  legatee  dying 
before  the  money  was  to  be  raised,  it  is  not  transmissible  r 
and  that  he  thought  it  would  not  come  under  the  distinc* 
tion  lately  gone  on,  for  that,  as  the  limitation  to  the  de» 
visee  over  in  case  of  non-payment  was  merely  personal, 
and  not  extended  to  her  h^rs,  or  the  like^  she  being  dead, 
there  remiuned  nobody  who  could,  at  law,  take  advantage 
of  the  condition. 


Lord  Chancellob. 

Where,  in  the  plain  view  of  the  testator,  it  was  likely 
the  legatee  would  die  before  the  money  was  to  be  raised, 
on  that  foundation  there  have  been  several  determinations, 
that  the  money  was  raiseable  for  the  benefit  of  his  repre- 
sentative ;  and  such  was  the  case  of  King  v.  Withersy  in 
Lord  Talbofs  time.  On  this  ground,  therefore,  as  this 
legacy  could  never  be  intended  to  be  paid  presently, 
being  charged  on  a  remainder  in  fee  after  the  determina- 
tion of  two  estates  tml,  I  should  have  thought  this  a 
strong  case  for  the  representative  of  the  l^atee,  had 
there  not  been  room  to  determine  it  in  his  fiivour  under 
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the  condition ;  for  it  oould  never  be  in  the  jsn&pect  of 
the  testator  that  those  estates  tail  should  determine  in  the 
lifetime  of  his  grand-daughter.  But,  without  relying  on 
that,  here  is  a  l^al  remedy :  this  is,  to  be  sure,  a  condi- 
tion subsequent,  to  defeat  the  estate,  but  it  cannot  be 
taken  advantage  of  by  the  legatee ;  the  heir  at  kw  only 
can  do  it  The  difficulty  is,  that  the  devise  over  in  de* 
fault  of  payment  is  to  Prudence^  &c.  and  it  would  be 
strange  to  imply  heirs  by  an  &c ;  therefore,  say  the j, 
the  devise  over  to  Prudence  is  for  life  only ;  and  she  is 
dead :  but  I  think  it  the  same  as  if  it  had  been  in  fee ; 
fisr  expressio  eorum  qua  taciii  insunt,  nihil  uperaiur; 
and  she  would  have  taken  the  same  interest  as  the  law 
would  have  given  her  if  this  devise  over  had  been 
omitted;  and  this,  I  think,  would  have  been  the  coiw 
struction  in  a  court  of  law,  as  in  Marks  v.  Marks^  where 
the  heir  was  held  to  have  the  benefit  of  the  condition, 
though  not  mentioned.  I  must,  therefore,  decree  this  le- 
gacy to  be  raised  with  interest  from  the  time  it  became  due. 


a.  B.  According  to  Mr.  Maunder*B  note,  the  state  of 
the  above  case  was  this:  Walter  Neathbon  by  his  will 
devised  his  estate  to  his  son  John  Neathbon^  during  his 
life,  and  to  the  heirs  of  his  body :  remainder  to  his  daugh- 
ter. Prudence  Neathbotiy  and  the  heirs  of  her  body,  in 
the  same  manner :  then  to  his  daughter,  Elizabeth  Triggy 
for  life;  and  then  to  his  son,  John  Neathbon^  in  fee, 
upon  condition  to  pay  his  eldest  aster.  Prudence^  the 
sum  of  <£100,  at,  or  soon  after,  the  time  of  his  being 
possessed  of  the  reversion;  and  that,  for  non-payment 
thereof,  the  said  estate  should  be  to  the  use  of  the  said 
Prudence^  &c. 


Chanc. 


Cases  dted  besides  the  above :  Hutchim  v.  Foy  Co- 
mynSy  Sherman  v.  Collins,  4  Feb.  1746,  Wenlock  v. 
Ifenlock,  Turton  v.  Benson,  Hall  v,  Terry. 
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Mb.  Solicitob-Gexbral  moved  to  have  the  direo- 
tions  of  the  court  about  a  rule  obtained  for  the  late  Chief 
Justice^s  report  of  a  verdict,  said  to  be  against  evidence : 
and  proposed  that  as  the  judge  who  tried  the  cause  was 
dead,  they  might  be  at  liberty  to  state  the  facts  by  affi- 
davit, or  that  the  court  would  put  them  into  some  way  of 
coming  at  the  Chief  Justice^s  notes. 

The  court  directed  it  to  be  done  by  affidavits,  which* 
was  said  by  Serjeant  Willes  to  have  been  done  in  C  B^ 
on  the  death  of  Mr.  Justice  Denton  on  a  like  occasion- 


1754.  The  KING  flgf. BERKLEY  and 

BBA6GE,  Esqrs. K.  B. 

Orders  of  Me.  Attoenet-Genebal  (Ryder)  some  time  ago 

D^cT^made  ™®^^  ^^  *  certiorari  to  remove  several  orders,  &c.  of 

m  pursuance  these  justices,  whereby  they  had  directed  the  collector  of 

of  the  excise  ^^  excise  at  Bristol  to  repay  several  conaderable  sums 

laws,  may  be     ^  1 .  1     1  ,.    ,     1        , 

removed  by    ^^  money,  which  they  adjudged  to  be  overcharges  on 

certiorari:  Messrs.  Tyndal  and  Co.,  ^ass  makers,  for  the  duties  on 
v^rds^'par-  g^^^-  ^"^  ^^  ^^^  P^^  off  the  motion  then,  because  he 
ty,  person^*'  had  not  given  notice  to  the  justices,  as  the  act  of  18  Geo. 
S^ifiTr^^*^^  2.  requires.  Mr.  Jttomey-Generaly  having  given  such 
18.  do  not   '  notice,  in  Hilary  term  last  applied  again  for  a  certiorari: 

include  the     but  it  appeared,  as  to  some  of  the  orders  intended  to  be 
crown ; 
therefore  a 

certiorari,  on  the  motion  of  his  majesty's  attorney-general^  was  directed 
to  issue,  although  the  time  limited  by  that  statute  for  applications  for 
such  writs  was  elapsed,  and  the  directions  in  it,  relative  to  notice  to 
the  justices^  had  not  been  complied  with  by  the  crown.  Sayer^  133. 
S*  C. 
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removed,  that  six  months,  the  time  aUowed  by  that  act  ij54. 
for  applymg  for  writs  of  certiorari^  was  elapsed  before 
thdrfirst  application;  upon  which  he  argued,  that  the  crown 
was  not  bound  bj  that  act,  nor  confined  to  that  time, 
that  the  act  could  not  be  meant  to  affect  the  crown,  be- 
cause the  persons  intended  to  be  bound  by  it  at^  described 
by  the  name  of  party,  person,  &c.  none  of  which  words 
include  the  crown ;  that  though  the  act  required  six  days  K.  B. 
notice,  and  thdy  had  complied  with  it  in  giving  such  no« 
tice,  they  needed  not  to  have  done  so,  but  that  motions 
of  this  sort^  at  thfe  suit  of  the  crown,  were  of  course,  and 
no  notice  necessary ;  that  the  design  of  notice  n^as  td 
prevent  parties  who  might  be  presumed  to  impose,  which 
the  crown  could  not:  that  the  crown  was  never  bound 
by  acts  of  parliament,  unless  expressly  mentioned ;  thd 
general  words  would  not  affect  it,  and  nullum  tenipus 
occurrit  regi;  that,  were  it  to  be  otherwise,  the  crown 
would  be  deprived  of  it^s  revenue.  Whereupon  a  rule  to 
shew  cause  was  granted. 

And  now  ih  this  term  tlie  counsel  for  the  defendants 
bong  about  to  shew  cause  against  the  said  rule,  which 
was  obtained  on  the  affidavit  of  Pennington,  the  collector 
of  the  excise  only,  the  counsel  for  the  crown  offered  to 
read  other  affidavits  which  had  been  filed  after  granting 
the  rule ;  but  the  defendants*  counsel  opposed  it,  mast- 
ing that  all  but  one,  which  they  admitted  to  be  read,  con- 
tained new  matter,  and  that  giving  them  time  to  answer 
this  new  riiatter  would  not  do,  but  the  rule  must  standi 
or  fall,  on  the  affidavits  on  which  it  was  granted ;  and' if 
they  would  use  these  new  ones,  they  must  discharge  this 
rule,  and  obtain  another. 

Mr.  Hume  Campbell^  for  the  crown,  observed,  that  it  Corrobo^ 

was  not  the  affidavits,  but  the  facts  that  were  to  be  ai^  ^^9S  ^' 

davits  may 
be  read  after  a  rule  has  been  granted,  but  not  those  containing  new 
matter. 

o 
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9W6red|  and,  therefore,  whatever  in  the  first  affidavit  wa9 
contradicted  in  the  opposing  affidavits,  the  same  would 
contradict  any  corroborating  subsequent  one;  for  which 
reason,  the  rules,  and  practice,  of  this  court  admitted 
such  affidavits  to  be  read,  and  he  agreed,  none  but  corrQ" 
borating  affidavits  ought  to  be  read. 

Rj/dery  C.  J. — Where  a  rule  is  obtained  on  affidaviu 
filed,  none  but  the  same  affidavits,  or  new  ones  merely  in 
corroborati(xi  of  the  facts  sworn  in  the  former,  can  be  read. 
This,  I  find,  b  the  rule  of  the  court  These  go  further, 
and  therefore  must  be  rejected. 

Mr.  Starkiff  to  shew  cause,  (after  observing  on  the  in* 
consistency  of  the  affidavit  on  which  the  rule  was  founded, 
and  that  every  imputation  contained  in  it  of  misconduct  in 
the  justices  was  positively  contradicted  by  themselves,  and 
five  others,)  conadered  the  propriety  of  tlie  rule  in  point 
of  law,  independent  of  the  affidavits,  as  follows : 

Where  justices  do  what  they  ought  not,  I  shall  not 
contend  but  this  court  generally  may  remove  by  certio^ 
rartf  in  order  to  quash ;  but  though  the  court  has  gene- 
rally such  a  power  of  removing  adjudications,  orders,  &c. 
of  inferior  courts,  to  judge  of  their  propriety ;  yet  if  we 
can  sheW)  that  in  this  particular  case  the  justices  have  a 
jurisdiction  to  adjudge,  and  this  court  has  none  to  re- 
move,  the  whole  will  fall  to  the  ground.  It  will  be  in- 
cumbent on  me,  therefore,  in  the  first  place,  to  establish 
the  justices' jurisdiction,  and  then  to  shew  that  this  court 
has  none. 

By  the  statutes  of  12  Car.  2.,  c.  23,  and  24,  which  are 
the  first  uoise  laws,  the  jurisdiction  given  the  commis- 
sionens  and  justices,  is  for  the  benefit  of  the  crown,  and 
ooiifined  to  f<Mf eitures,  and  offences  against  those  acts : 
but  the  lqB;iaIature  afterwards  found  it  necessary  to  intro- 
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duce  a  jurisdiclion  in  the  justices  for  the  benefit  of  the 
subject,  to  redress  overcharges,  &c. ;  aocordingly,  by  the 
act  oflW.  &  Af.  ch.  24^  §13,  they  are  empowered,  upon 
oompiaint  of  brewers,  &c  (the  only  people  then  subject 
to  excise)  of  any  oreicharge,  to  hear  and  determine  such 
complaint,  8cc.  and,  on  due  proof,  to  discharge  such 
brewer  of  such  charges. 

This  was  the  first  act  that  gave  them  such  a  jurisdic- 
tion; after  which  came  several  other  excise  laws,  intio- 
dodiig  exdse  aa  other  commodities.  1  Geo.  S.  gave  the 
same  jurisdiction  to  any  three  commissioners,  as  was  be- 
fore vested  in  the  whole  body :  and  in  tfiis  act  is  a  clause 
taking  notice  of  the  jurisdiction  that  has  been  mentioned, 
as  then  existing,  and  extending  over  the  other  branches 
of  excise.  It  appears  now,  therefore,  I  hopey  pretty 
clearly,  that  the  justices  have  such  a  power  as  they  havef 
exercised  over  every  branch  of  the  excise;  for  the  poweiv 
contained  in  the  two  first  acts,  or  any  of  the  subsequent 
ones,  are  all  extended  over  every  new  subject  of  excise  by 
clauses  of  reference,  though  not  by  express  words :  par- 
ticularly in  the  act  establishing  the  duUes  on  glass,  is  the 
same  clause  of  reference,  by  which  the  clause  in  the  act 
of  fT.  &  Jf .,  and  all  other  the  authorities  ^ven  the 
jusdoes,  are  extended  to  this  subject 

It  was  thrown  out,  that  if  the  justices  had  a  jurisdic^ 
tion,  they  made  a  wrong  use  of  it;  that,  if  it  were  so, 
cannot  now  be  considered ;  for,  I  submit  it,  your  lord- 
slups  have  no  right  to  look  into  it.  There  is  no  right 
even  of  appeal  from  the  adjudication  of  the  justices,  in 
any  one  of  the  excise  laws,  except  those  of  malt,  and  lea* 
dier:  ri^t  of  appeal,  however,  is  not  the  present  quefr^ 
tion,  if  diere  were  cny  to  your  lordships,  though  deariy 
there  b  not  There  could  be  no  colour  of  pretence  that 
the  officers  charge  should  be  final,  for  then  this  clause  is 
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1754.  nugfltoiy :  it  expressly  empowers  them  to  relieve  against 
overcharges :  what  are  overcharges,  therefore,  it  is  their 
province  to  determine,  and  they  have  done  no  more.  To 
what  end,  then,  should  the  certiorari  issue  ?  To  remove 
an  adjudication  plainly  within  their  jurisdiction,  and  not 
subject  to  the  control'  of  the  court. 

K,  B.  But,  say  they,  if  the  justices  had  a  jurisdiction,  they 

have  not  exercised  it  in  season,  and  therefore  it  must  be 
coniudered  as  if  they  had  none.  Where  a  jurisdiction  is 
limited  in  point  of  time,  to  be  sure,  it  must  be  exercised 
within  that  time;  but  that  only  introduces  the  questioOi 
whether,  or  no,  here  is  a  limitation  in  point  of  time  ?  and 
clearly  there  is  not.  It  cannot  be  objected,  that  it  was 
too  late  to  relieve  the  parties  against  the  overcliarges,  be- 
cause they  were  paid :  the  payment  of  the  duty  was  an 
act  of  prud^ce ;  for  though  the  parties  charged  thought 
it  an  overcharge,  the  justices  might  have  thought  other- 
wise, and,  should  this  have  been  tiie  case,  a  refusal  of 
payment  would  have  subjected  them  to  double  duty. 
No  argument,  therefore,  can  arise  from  the  payment. 
The  money,  say  they,  was  paid  the  officers,  and  by  them 
paid  over  in  course  to  the  Exchequer,  and  cannot  be 
fetched  back  again :  supposing  that  be  so,  there^s  no  ne> 
cessity  for  repaying  the  same  money;  it  may  be  paid 
from  any  other  duty,  or  deducted  from  subsequent  du- 
ties. In  the  case  of  debentures  the  same  money  is  not 
paid  back,  but  other  money  is  applied  to  that  use, 
as  the  acts  expressly  provide,  arising  from  any  other 
duty :  we  can  have  no  difficulty,  then,  in  getting  the 
money  repaid  us,  admittmg  we  are  entitled  to  it 


The  next  objection  arises  from  the  two  clauses  in  the 
latter  end  of  the  acts  of  12  Car.  8.,  c.  88,  and  24,  where- 
by  it  is  expressly  enacted,  that  no  certiorari  shall  super- 
sede any  order  made  by  the  justices  in  pursuance  of  those 
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acts.  ThiBj  no  more  than  the  others,  is  not,  I  admit,  re- 
peated in  any  of  the  subsequent  excise  acts ;  but  it  is  as 
fully  extended  to  every  other  branch  of  the  exdse  by 
clauses  of  reference  in  every  particular  act,  as  if  it  had 
been  particularly  repeated;  and,  if  this  be  so,  it  finally 
concludes  your  lordships  from  interfering  in  this  matter. 

Another  objection  (which  the  gentlemen  have  already 
taken  pains  to  obviate)  arises  from  the  act  of  13  Geo.  S., 
c  18;  though  independent  of  .this  act,  I  hope  we  are 
right  in  opposing  the  certiorari^  It  is  by  that  act  en- 
acted, for  preventing  vexatious  suits,  that  no  certiorari 
shall  be  allowed,  to  remove  any  proceedings  before  any 
justice  of  the  peace,  unless  it  be  moved  for  within  six 
months  after,  and  unless  it  be  proved  that  the  party  has 
l^ven  six  days  notice  to  the  justices,  &c.,  to  the  end 
that  such  justices,  or  the  party  concerned,  may  shew 
cause,  &C. 


J  754. 
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Here  are,  then,  two  piovisionsy  and,  unless  both  are 
complied  with,  no  adjudication  is  to  be  removed :  Ist,  the 
application  is  to  be  within  six  months,  and,  Sdly,  the 
justices  are  to  have  six  days  notice.  The  application  in 
the  present  case  was  made  on  the  8th  of  February^  and 
the  first  adjudication  was  on  the  16th  of  JunCj  so  that 
had  subsisted  above  six  months;  the  other  adjudication 
was  later,  and  is  not  affected  by  this  clause;  but  the  first, 
.whatever  becomes  of  the  second,  is  now,  by  the  terms  of 
it,  not  removable,  and  then  the  second  clause,  requiring 
nx  days  notice,  takes  in  both.  But  then  it  is  contended, 
this  act  does  not  extend  to  the  king,  the  words  party,  and 
person,  &c.  being  only  used;  and  the  king,  not  bang 
mentioned,  cannot  be  bound  by  it. 

The  case  of  Magdalen  College^  the  statute  of  Jfrauds, 
the  statutes  of  bankrupts,  &c.  were  mentioned:  in  Mag- 
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d€U€n  College  case,  the  statute  87  Elix.^  c.  4,  is  take& 
notice  of,  by  which  the  king,  though  not  mentioned,  10 
as  much  bound  as  any  other  purchasor;  so  that  there 
is  no  such  general  rule  as  they  contend  for,  but  the  na- 
ture of  the  act  must  determine  whether  it  binds  the 
crown,  or  not :  and  it  is  for  your  lordships^  consideration, 
whether  this  act,  which  was  intended  to  prevent  vexation, 
^,.  8*  (I  am  far  from  imputing  any  thing  of  that  sort  to  the 
crown,  or  its  great  officers,  but  excise  officers,  my  own 
experience  tells  me,  are  vexations  enough,)  ought  not  to 
be  so  extended  as  to  prevent  all  sorts  of  vexation,  come 
from  whom  they  will.  I  will  go  further  still,  and  do  not 
<ee  how  it  can  in  any  sense  be  considered  as  the  buaness 
df  the  crown,  for  the  order  for  repayment  is  on  Penning^ 
ton  only,  he  alone  applies  for  this  certiorari,  against  him 
only  an  action  is  now  depending  in  the  Exchequer,  founded 
on  this  adjudication,  and  the  design  of  this  apjdieation 
here  is  only  to  get  rid  of  that  action. 

Mr.  EvanSf  on  the  same  side. 

The  justices,  for  whom  we  are  concerned,  are  no  way 
interested  in  the  event  of  this  application ;  but  tiidr  regard 
to  their  characters  induces  them  40  appear  before  the 
court,  every  part  of  the  charge  against  them  being  ground- 
less,  and  the  facts  supporting  it,  false.  However  that 
were,  what  should  induce  the  court  to  remove  their  ad* 
judication  ?  Not  curiosity  to  see  it,  but  certainly  to  do 
something  on  it;  yet,  when  brought  hither,  if  it  appearft 
the  justices  have  acted  within  the  limits  of  their  jurisdic- 
ticm,  it  must  stand  where  it  did,  and  nothing  can  be  done 
upon  it  This  court  might,  without  doubt,  quash  the 
adjudication,  if  it  was  not  warranted  by  the  justices* 
jurisdiction;  but  if  it  be  within  their  jurisdiction,  (and 
Ihis  plainly  is  so,)  it  is  final,  it  cannot  be  quaked,  the 
evidence  laid  before  them  cannot  be  examxtied,  or  in- 
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qoind  into;  nothiiig,  in  short,  ean  be  done  on  it,  if  the 
matter  be  within  theur  ^urisdictitm ;  if  it  be  not,  it  is  a 
mere  nullitj,  and  the  want  of  jurisdiction  can  be  taken 
advantage  of  in  any  action  that  may  be  brought  on  it 
Th^  jurisdicdon  appears  from  this :  the  act  establishing 
this  duty  directs  the  regulation,  and  management,  of  it  to 
be,  in  every  instance,  like  that  of  the  other  duties;  and 
if  this  reference  does  not  give  the  justices  a  right  to  re- 
dress grievances  of  this  sortj  I  beg  leave  to  say,  no  power 
on  earth  can  do  it ;  nobody  else  is  authorised  to  meddle 
with  it,  neither  this  court,  nor  any  other.  And  is  it  cook 
Mtent  witfi  public  jtrndee,  that  the  subject  should  be 
without  redress,  that  the  chaiges  of  paltry  exdsemen 
should  be  final?  Each  of  the  acts  of  Car.  ft.  contmns  a 
dause,  enacting  that  no  certiorari  shall-  supersede,  be. : 
perhaps  it  will  be  objected,  that  this  clause  does  not  pro> 
hibit  the  court  from  granting  a  certwrati.  What  then  ? 
It  does  it  virtually,  though  not  in  terms :  for  will  the 
court  grant  a  certiorari  to  bring  up  an  order,  upon  which, 
when  it  comes,  you  are  not  to  proceed  ? 

Further,  to  the  other  point,  admitting  the  crown  was 
not  bound  by  acts  of  parliament,  unless  expressly  named : 
that  must  be  understood  only  of  the  rights  of  the  crown, 
matter  in  which  the  crown  is  benefidally  interested ;  here 
it  is  concerned  only  for  the  benefit  of  the  public ;  and 
that,  I  apprehend,  is  a  material  distinction ;  for  though 
the  person  of  the  crown  sustiuns  the  right,  and  proaeca- 
tioDS  finr  removing  it  must  be  in  the  name  of  the  crowq^ 
it  is  solely  for  the  benefit  of  the  subject,  >and  is,  in  efiect^ 
a  question  between  subject  and  subject 

Mr.  Morton,  on  the  same  nde. 

The  act  which  establishes  thb  duty,  and  occasions  this 
question,  via.  the  19th  Geo.  S.,  contains  such  a -reference 
as  will  extend  the  dausea  giving  justices  jurisdietiim,  to 
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"""XT^       enough  to  establish  it  fully.     Then  as  to  the  act  limiting 

^  applications  for  vertioraris  to  six  months,  by  which  it  is 

Berkley   ^^j^^  ^®  crown  is  not  bound;  there  is,  to  be  sure,  in 

and         ^^  ^^^^  ^^  ^^^  ^'  Tutchiitf  S  Lord  Raym.  1066,  a  dic^ 

Bbagge      ^"'''  ^^  ^^*  ^'  -P^^^'^J  ^^^  ^'^^  crown  is  not  within  the 

\^»y-^    word  party,  and  parties,  but  that,  I  submit  it,  cannot  be 

JC.  B.        held:  those  very  words  are  used  to  describe  the  person 

against  whom  the  trader,  seeking  redress  of  overcharges, 

is  to  complain,  in  that  clause  of  1  fT.  8c  M.  which  is  the 

foundation  of  this  jurisdiction.    The  clause  empowers  the 

justices,  on  complaint,   ^*  to  heap  and  determine  such 

<9omplaints,  and  to  examine  the  witnesses  upon  o^th,  which 

shall  be  produced,  as  well  on  the  behalf  of  the  parly 

making  such  complaint,  as  on  the  behalf  of  all,  and 

every  otlier,  party,  and  parties^  and  thereupon  to  dis- 

phv ge,  iLc.'^ 


The,  party  complaining  must  mean  the  trader;  who^ 
then,  is  the  party  defending?  The  crown,  or  its  oiSceira. 
Let  them  choose  which  they  will.  If  the  crown  be  meant 
by  party,  in  the  act  of  fV.  k  jjf.,  it  will  be  so  in  that  of 
E.  Geo.,  which  occasions  this  question,  and  be  bound  ac- 
cordingly, by  the  restriction  it  imposes  in  point  of  time. 
If,  on  the  other  hand,  the  officer  be  meant  in  the  one  act, 
it  will  be  so  in  the  other,  and  then,  as  to  one  of  the  adju- 
dications, Pennington  clearly  is  not  came  in  time.'  -The 
design  of  vesting  this  jurisdiction  in  the  justices  is,  that 
the  matter  may  have  a  quick,  easy,  and  determinate  deci- 
aion,  which  will  not  be  the  case,  if  the  certiorari  issues. 
If  the  justicjes  have  exceeded  their  authority,  or  not  acted 
within  it,  we  must  be  nonsuited  in  the  action  we  have 
brought  in  the  Exchequer ;  this  court  will  not  interpose 
when  the  matter  may  be  better  determined  there;  and 
the  application  here  is,  at  best,  nugatory.  Besides^  were 
the  orders  broiight  here,  and  quashed  for  informality,  in 
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which  case  only  this  court  can  quash  them,  and  which  is 
thentmost  fruit  that  can  be  hoped  from  this  motioD,  we 
ave  not  hound  in  time,  and  therefiore  can  have  new  ones. 

As  to  the  exten^ve  position,  that  the  crdwn^  cannot  be 
bound  by  an  act  of  parliament,  unless  named  in  it :  in 
the  extent  it  was  laid  down,  it  certainly  will  not  hold ; 
Magdalen  College  case  shews  the  contrary ;  the  interest 
of  the  crown  was  there  affected,  but  the  act  being  to  pre- 
vent a  general  mischief,  was  held  to  bind  the  crown« 

There  is  another  reason  insisted  on  in  that  case :  the 
rights  of  the  crown,  not  to  be  affected  by  such  acts  of 
parliament,  must  be  some  branch  of  the  prerogative  in 
which  the  crown,  previous  to  the  act,  had  some  estate,  or 
interest ;  which  is  not  the  case  here,  for  the  crown  had  no 
estate,  or  interest,  in  this  matter,  till  this  act  gave  it. 

7he  87th  of  Eliz.  ch.  4,  and  the  statute  De  donii,  are 
restrictive  statutes,  yet  the  crown  is  held  to  be  bound  by 
them.  It  was  said,  at  the  time  of  this  motion,  that  the 
crown  is  not  bound  by  the  statute  of  frauds,  and  there  is 
a  dictum  in  1  Salh  169,  to  warrant  it ;  which,  however, 
is  unintelligible. 

The  crown  cannot  be  guilty  of  a  fraud;  no  more  can 
it  be  seised  to  a  fitiudulent  use;  yet  it  is  confessedly 
within  this  latter  statute;  nor  will  it  be  contended,  that 
the  crown  is  not  within  any  branch  of  the  statute  of 
frauds.  WiU  any  offioer  of  the  crown  be  permitted  to 
bring  an  action  on  a  contract  not  put  into  writing  as  that 
act  requires?    It  would  not  bear  an  argument. 

The.  case  of  Rex  v.  Farewell,  17  Geo.  2.  has  been 
mentioned.  That  was  a  certiorari  on  the  part  of  a  pro- 
secutor, to  remove  an  indictment  for  not  repairing  a 
iug^way.  The  statute  of  Car.  2.,  on  which  that  case 
depended,  restains  aU  removals  of  such  indictments. 
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Sra;  but  it  bebg  evident,  fiom  the  deugn  of  that  statute^ 
thatxemoTals  by  the  defendant  only  were  intended  to  be 
prerented,  to  avcnd  delays;  the  court  very  pcoperly  bdd 
that  those  words,  though  general  in  themselves,  must 
have  a  restrictive  sense,  and  should  relate  only  to  the 
defendant. 

This  case,  therefore,  when  the  act  is  considered,  will 
appear  to  be  no  authority  in  the  present  case,  but  to  have 
been  determined  on  other  principles. 

.    Mr.  Astofiy  on  the  same  nde. 

It  has  been  insisted  that  the  king'*s  prerogative  cannot 
be*  taken  away  by  act  of  parliament,  except  by  express 
words,  and  that  it  is  part  of  his  prerogative  to  try  his 
cause  in  what  court  he  pleases ;  and  therefore  he  could 
QQt  be  restrained  by  the  act  13.G«p.  3.  not.  naming  the 
cco!«rq,  from  removing  this  matter  hither* 

I  shall  not  dispute  the  general  position,  but  shall  insist, 
it  must  be  confined  to  such  rights  only  as  the  king  had  at 
common  law.  Plawd.  240.  Bro,  tit  Prerog,  pi.  63.  pi  6. 
Cro.  Car.  5S5,  the  king  was  held  not  within  the  statute 
of  48  Elii.  of  eharitable  uses.  5  Co.  14.  b.  it  is  ex- 
pressly  held,  the  king  may  be  bound,  though  not  named, 
for  which  it  refers  to  35  H.  6.  ibl.  80.  It  may  be^said, 
that  the  king  had  always  a  prerogative  right  to  sue  a  eer- 
Itoran  at  OQmmon  law,  (in  order  to  try  his  cause,  where 
he  pleases,)  and  though  in  the  case  of  a  subject  it  b  a 
matter  of  disGi«tion  in  the  court  to  grant,  or  refuse  it,  in 
the  case  of  the  crown  it  cannot  be  denied.  2  Hawk.  287. 
8.  27.  Bro.  Abr.  tit.  Quare  Imp.  177.  the  king,  not 
being  bound  by  admismon  and  institution,  may  bring  a 
^iiare  impedit. 

Hie  tree  question  then  ia^  wdether  tins  is  one  of  those 
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I  in  which  the  crown  can  be  said  to  have  a  right  to 
tiy  wherever  it  pleases  F  Now  here  the  certmari  is  to- 
fltildned  only  after  conviction,  &c  when  the  cause  is 
ahead  J  determined ;  whidi  can  no  way,  therefore,  sEflTect 
the  prerogative.  Besides,  according  to  S  Hawk.  S7,  the 
court  has  a  power,  independent  of  this  act,  of  revising  |i 
certiorari  to  the  subject  within  the  six  months;  so  that 
unless  this  act  has  given  the  court  a  power  to  refuse  it  to 
die  crown  likewise,  it  is  entirely  nugatory.  How  does  it 
appear  that  the  crown,  or  its  prerogative,  are  at  all  con- 
cerned in  this  matter?  It  is  an  order  touching  an  over 
diarge  by  an  excise  officer.  The  gendemen  say,  vezy 
ingeniously,  it  affects  the  king^s  revenue,  and  that  is  Ac 
same  thing;  but  no  authority  has  been  produced  to 
prove  it 

Mr.  YaUSj  on  the  same  side. 

In  PartingtorCa  case,  the  king  is  held  not  to  be  in- 
cluded in  the  word  party,  but  party  there  is  used  in  the 
finpst  limited  senses  mepuaiog  party  to  a  will,  but  here  lit  is 
used  in  a  larger  seqs^,  as  syxKnymous  to  person.  ^11 
eertiorarU  issue  in  th^  mupe  of  t^  kipg;  if  thekiqg  ^en 
be  exempted,  what  will  become  of  this  statute  ? 

This  question  would  not  have  arisen,  but  finom  ai^  ap- 
prdiension  of  the  king'^s  interest  being  concerned,  yet  that 
does  not  appear;  the  parties  are  Pennington  v.  Tyndal: 
besides,  overcharges  are  certiednly  no  part  of  the  revenue ; 
this  order,  therefore,  respecting  overchaiges,  affects  no 
interest  of  the  crown. 

As  to  the  latter  adjudication,  wUdi  requires  another 
answer,  though  by  the  clause  that  has  been  mentioned  in 
the  exdse  laws,  a  cerAorari  is  not  expressly  tali^n  away, 
it  is  virtually  so,  t!he  eflfect  of  it  is  taken  away,  whidi  is 
the  same  tl^.    In  Dr.  Sand^  ease,  1  Salk.  14iS,  b  ter-^ 
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tiorariyraB  dmed,  because,  if  it  was  once  here,  it  could 
not  be  sent  back,  nor  could  it  be  proceeded  cm  here. 

This  is  the  present  case,  for  no  kind  of  process  could 
be  issued  on  it  hence;  so  that  the  benefit  intended  the 
party  by  the  act  (referring  it  to  justices  to  redress^  &c) 
would  be  entirely  defeated. 

In  any  other  respect  a  certiorari  would  be  of  no  use  to 
.  the  party  applying  for  it ;  for  certioraris  are  in  the  nature 
of  writs  of  error,  and  facts  cannot  be  examined  into  in 
either  case.  2  Jones^  170.  If  the  justices  do  not  observe 
the  forms  prescribed  by  the  statute,  there  needs  no  writ 
of  error  .to  avoid  it,  for  the  proceedings  are  coram  tion 
judice ;  if  they  do  observe  them,  neither  this  coort,  nor 
any  other,  can  interpose. 

Mr.  Attorney 'General J  {Murray)  e  contr". 

It  is  no  great  proof  of  the  justices^  indifPerence,  that  they 
oppose  the  court  in  looking  into  what  they  have  done;  nor 
would  they  have  done  amiss,  had  they  taken  more  time  to 
consider  a  case  of  this  consequence,  and  that  too  after  six 
years  acquiescence. 

The  present  question^  however,  is,  whether  the  ceTtio^ 
rari  shall  go  to  remove  hither  their  adjudications  ?  The 
justices  say^  they  have  acted  according  to  their  juri^c- 
tion,  and  therefore  no  certiorari  ought  to  go:  the  very 
end  of  the  certiorari  is  to  see  whether  they  have  done 
80,  or  not;  their  reason  for  oppo^ng  it  is  b^ging  the 
question.  The  justices  have  undoubted  authority  % 
ca^  of  bastardy :  notwithstanding  that,  the  court  oon- 
stfmtly  grants  certioraris^  to  see  whether  they  have  pur- 
sued i^  or  not  ,  Soon  the  sti^tute  of  Car.  2.  about  chim- 
ney money.     Rex  v.  Plawright,  8  Mod.  95.    Whether 
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tfaey  have,  or  have  not^  pursued  thor  authority^  needs 
not  be  argued  at  present ;  that  the  court  has  a  right 
to  examine  into  it  is  all  we  have  now  to  contend  for. 

If  by  the  law,  as  it  now  stands,  the  justices  have  such 
a  jurisdiction  as  they  claim,  unrestrained  in  the  exerdse 
of  it  in  point  of  time,  they  have  a  right  to  go  back,  on 
the  complaint  of  a  brewer  that  he  has  been  overcharged, 
during  several  successive  reigns,  nay,  as  far  back  as  1669* 
Most  extraordinary  doctrine :  to  state  it  is  sufficient  to 
shew  its  absurdity.  There  must  be  some  limitation: 
there  are  no  w(»ds,  they  say,  and  it  is  true,  for  that  pur* 
pose,  but  it  is  restrained  by  the  subject  matter.  In  the 
case  of  brewers,  &c.  notes  of  the  charge  are  Erected  to 
be  given  to  the  trader,  that  he  may  compldn,  if  grieved, 
to  the  commissioners,  or  justices ;  and  what  then  is  the 
authority  given  to  the  justices  ?  upon  hearing  the  evi* 
dence,  to  acquit,  or  discharge,  the  trader  of  so  much  aa 
appears  to  be  overcharged.  ^*  Acquit,  or  discharge,^  are 
the  words,  which  plainly  shew,  this  authority  is  to  be  exer- 
dsed  only  whilst  it  rests  in  charge.  Mr.  Yates  said  justly, 
the  overcharge  is  no  part  of  the  duty :  what  remains,  and 
is  paid  by  the  trader,  (the  overcharge,  if  he  can  make  it 
appear  there  was  any,  b^ng  first  taken  off,)  is  the  duty, 
is  the  revenue,  with  which  this  jurisdiction  given  to  the 
justices  has  nothing  to  do.  If  this  (which  is  the  first  pre> 
cedent  of  the  kind)  should  be  supported,  I  don^t  know 
whether  there  may  not  be  adjudications  for  more  than 
the  revenue.  The  case  of  debentures  was  alluded  to,  to 
shew  that  duties  received  might  be  repaid :  in  that  case 
there  is  an  express  proviooh  for  it,  but  no  such  is  in  the 
present. 

The  e^ecAcfn^  to  the  issuing  a  certiorari  are  reducible 
to  two  podtions:  1st,  that  by  express  provisions  in  the 
excise  laws,  brought  mto  the  glass  act  by  words  of  re- 
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feraio6y  die  ceriiordri  we  apply  for  is  prohibited  to  iisiie : 
and  if  absoliitdj  prohibited,  to  be  sure,  the  erowh  is 
bound  by  it 

Sdly.  That  by  13  Geo.  S.,  certiorarisy  unless  moved 
for  within  mx  months  after  the  order  intended  to  be  re- 
moved, shall  not  be  granted. 

1st.  In  this  they  allude  to  a  proviso  in  the  act  of 
Car.  2.y  laying  an  excise  on  ale,  &c.  whereby  it  is  pro- 
vided^ that  no  writ  of  certiorari  shall  supersede  execu- 
tion, or  other  piioceedings,  on  any  order,  or  orders,  made 
by  the  justices  in  pursuance  of  that  act ;  but  that  execu- 
tion, and  other  proceedings,  may  be  had  thereon  notwith- 
standing such  writ 

Upon  this  I  shaU  make  two  observations :  1st,  that  if 
this  clause  attended  to  the  present  case,  it  would  no€ 
prevent  the  certiorari  from  issuing.  2dly,  That  it  does 
not  extend. 

Ist.  It  imports  no  mote  than  that  the  certiorari  shall 
not  be  a  supersedeas,  the  execution  shall  not  be  stayed 
by  it ;  not  that  the  certiorari  shall  not  issue.  Suppose  a 
writ  of  error  brought  after  the  r^ular  time,  it  is  a  good 
writ  of  error,  thou^  no  supersedeas:  it  is  no  uncommon 
thii^  to  subject  a  matter  to  the  inspection  of  a  superior 
ooart,  though  the  proceedings  below,  for  the  sake  of  ex*  . 
pedition,  are  not  stayed  by  it  But  Sdly,  It  does  not 
extend ;  for  the  first  statute  which  ^ves  the  justices  a 
pofwer  to  relieve  the  trader,  viz.  IW.iiM.  does  not  re-* 
pedt  this  douse  of  IS  Car.  3.  nor  contain  any  reference 
to  it ;  so  that  this  clause  can  only  relate  to  the  subject 
matter  of  the  statute  in  which  it  is  inserted.  The  only 
reference  this  act  has  to  the  former  is,  that  the  duties  are 
to  be  collected,  and  the  penalties  recovered,  ij>  the  same 
manner. 
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Sdly .  In  order  to  say  that  the  king  is  bound  by  the  act 
oTlS  Geo.  SLj  we  must  controvert  the  prindples  of  law 
estabHahed  with  rq;«rd  to  the  kingf  s  right  cm  these  ooca^ 
lions :  Ist,  connder  what  that  right  was  at  oomiDon  law : 
I  take  it,  the  ground  on  which  the  king  was  entitled  to 
a  certiorari  at  common  law,  wa$  not  what  has  been  men- 
ticmed,  that  he  may  try  his  cause  where  he  pleases,  for 
that  would  confine  it  to  those  cases  only  where  there 
would  be  a  further  trial:  but  there  is  another  ground, 
and  that  is,  the  crown  has  a  right,  and  this  court  has  a 
right  to  see  that  all  inferior  courts  do  thdr  duty,  and 
that,  notwithstanding  their  acts  may  be  avoided  in  any 
collateral  question. 

But  the  gentlemen  seem  to  have  argued,  that  the  king*s 

prerogative  es!tends  only  to  his  interests  by  the  common 

lav,  independent  of  what  addition  is  made  to  his  revenues 

by  statute.    It  is  diflScult  to  comprehend  the  distinction, 

fior  it  is  not  manor  A.y  or  manor  B.,  that  is  covered  by 

the  prerogative,  it  is  the  king^s  revenue,  arise  from  whence 

it  will,  and  when  it  becomes  his,  his  prerogative  extends 

to  it.    Another  thing  that  was  said  was,  that  the  king's 

prerogative  does  not  extend  to  any  appropriated  revenue :  • 

I  mean  not  to  argue,  but  to  state.     This  was  said  to  be 

money  not  of  the  king,  but  of  the  subject.     It  is  not 

so:  it  is  the  money  of  the  state,  if  they  will,-  and  there- 

fore  a  fortiori  entitled  to  the  protection  of  the  prerpga» 

tive  with  the  rest  of  the  kii^^s  revenue,  every  part  of 

which,  by  the  wisdom  of  the  laws^  is  given  him  for  the 

benefit  of  his  subjects;  and  every  new  addition  is  given 

him  in  the  same  manner,  thppgh  fnoce  particularly  a|^HO« 

priated.    And  where  the  king  has  any  interest,  preroga* 

tive,  or  right  whatever,  antecedent  to  the  statute  on  whidi 

the  question,  whether  or  no  he  shall  be  bound  by  it, 

arises,  it  is  certab,  he  shall  not  be  bound,  unless  the 


1754. 


K.B. 


06 


NOTES  OF  CASES  IN  K;  B.  &c. 


1754. 


subject  matter  be  such  aa  can  have  no  other  construction : 
and  therefore  he  must  be  expressly  named,  or  virtually^ 
To  this  there  is  said  to  be  an  exception :  not  properly  86, 
because  it  is  a  case,'!  think,  not  within  it;  and  that  is, 
that  when  a  remedial  law  is  made  to  protect  religion,  or 
the  like,  the  king's  name  shall  not  be  used  to  evade  tha( 
'  law ;  and  all  the  cases  wherein  the  king  is  said  to  be 
bound,  though  not  expressly  or  virtually  mentioned,  fall 
under  this  distinctbn.  The  king  has  no  right  to  injure 
religion,  and  therefore  no  prerogative  as  to  the  statute  of 
dissipations.  The  statute  of  fVestm,  S.  c.  15.  extends  to 
the  crown,  for  the  crown  had  no  right  before  to  injure  an 
infant :  it  would  be  absurd  to  suppose  it 


They  have  mentioned  what  Mr.  J.  Potcell  said  in  Tut^ 
chifu^n  ease,  in  Lord  Raymond,  in  order  to  take  off  the 
force  of  it,  as  an  obUer  dictum,  but  it  is  quite  otherwise. 


The  king  cannot  be  understood  by  the  word  partyy 
where  there  can  be  any  other  person  meant  by  it,  and  the 
word  is  never  used  by  the  legislature  in  that  sense.  The 
subject  may  force  such  a  construction :  this  has  been  de-' 
termined  in  the  case  of  acts  relative  to  cert ior arts,  £.17 
Geo.  S.  Rex  v.  Farewell,  and  afterwards  in  the  same 
term  in  Rex  v.  Hazlevoood;  different  cases,  but  the.cir^ 
cumstances  the  same.  There  are  several  statutes  relative 
to  the  removing  indictments  for  not  repuring  highways, 
9lJac.\.  c.  a,  18  &  14  Car.  2.  c.  6.,  and  5  &  6^.&  JIf. 
c.  11. :  tlie  first  entirely  prohibits  removals,  the  last  gives 
a  right  to  remove  them  sub  viodo :  the  motion  was  tx> 
quash  a  certiorari,  because  not  obtained  sub  modo  pre^ 
scribed  by  the  last  statute,  on  the  authority  of  the  first ; 
and  that  occaaoned  the  question,  whether  or  no  the  king 
was  bound  by  it?  And  it. was  relied  on,  that  because  it 
particularly  mentioned  indictments,  it  must  extend  to  the 
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Gfown,  on  tlieaiithcNntyof  a  case  inPlowd.  Com.,  on  the 
statute  of  addidous.  But,  according  to  the  chief  justice^s 
aigument,  the  only  statute  is  that  of  Car.^i»,  and  the 
crown  can  never  be  bound  by  general  words,  except  in 
cases  of  religion,  and  to  prevent  wrong;  and  the  rule 
was  discharged.  This  is  a  determination  in  r^;ard  to 
acts  relative  to  certiorarisy  and  proves  that  they  do  not 
extend  to  the  crown,  unless  expressly  named,  or  neces- 
sarily implied. 


K.  D. 


That  this  is  a  matter  in  which  the  crown  is  conoemedi 
will  appear,  considered  in  two  lights :  1.  as  superintekid- 
ing  the  acts  of  all  inferior  courts:  Sdly,  as  the  only  per- 
son who  has  any  thing  to  do  with  it:  and  that  appears 
independent  of  our  affidavits,  for  thcdr  notices  were  to  the 
officers  of  the  crown^  as  such,  not  in  req)ect  of  any  acts 
of  ih&r  own. 

Mr.  Solicitor  General^  on  the  same  side. 

Whether  the  justices  have  done  right,  or  wrong,  or 
whether  they  have  jurisdiction,  or  not,  singly,  is  not  the 
question:  whether  this  court  can,  or  cannot,  alter  the 
adjudication,  ia  not  the  question ;  for  though  they  cannot 
alter  it  if  final,  they  may  quash  if  illegal  The  real  que^^ 
tion  is,  whether  we  are  not  entitled  to  the  certiorari  we 
pray  ?  And  if  so,  whether  the  Attorney  General  came 
too  late  for  it? 


Admitting  the  justices^  jurisdiction  to  be,  as  they 
would  have  it,  final,  the  consequence  they  contend  for, 
that  the  certiorari  ought  not  to  go,  by  no  means  follows^ 
The  justices  in  respect  of  the  game  laws,  the  commissioners 
of  sewers,  &c.  have  undoubtedly  a  final  jurisdiction,  yet 
this  court  frequently  sends  ceriioraris  to  remove,  and 
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quashes  their  judgments.  But,  I  imdst,  they  had  in  thi* 
case  no  jurisiction  at  all;  for,  as  Mr.  Attorney  General 
observed,  the  justices,  in  order  to  redress  overchaiges, 
ai«  only  empowered  to  lessen  the  charge;  whence  it 
clearly  follows,  that  the  justices  have  no  power  but 
whilst  it  remmns  in  charge;  and  a  man  is  no  longer 
diargeable  when  the  money  is  paid. 

This  strikes  at  the  foundation  of  their  argument ;  for, 
if  they  have  no  jurisdiction,  shall  not  this  court  issue  a 
certiorari^  to  remove^  and  quash,  such  an  adjudication  ? 
'  This  dbtinction  furmshes  an  answer  to  the  argument,  on 
which  great  stress  was  laid,  i.  e.  that  the  words,  party,r 
and  parties,  in  the  first  act,  must  include  the  crown,  and 
dienoe  it  was  argued,  it  might  do  so  m  the  latter :  these 
woids  do  not  mean  the  crown  in  the  first  instance;  for 
whilst  the  thing  remains  in  charge,  there  is  a  party,  and 
party,  the  trader^  and  the  officer ;  till  it  is  ascertained,  it 
is  not  the  king^s  business,  or  revenue* 

Mr.  Hume  Campbell^  &c.,  spoke  to  the  same  purpose. 

Ryder,  C.  J. 

This  is  a  matter  of  great  consequence,  and,  in  the  way 
it  is  now  put,  may  greatly  affect  the  revenue  by  which 
the  nation  is  supported. 

The  question  is,  in  fact,  a  single  one :  but  the  gentle* 
men  have  mentioned  many  other  things,  which  seem  ta 
me  immaterial :  let  us  first  get  rid  of  those,  for  though 
they  cannot  clear,  they  may  entangle  the  question.  One 
is,  the  propriety  of  the  justices^  conduct ;  that  is  not  now 
the  question.  Another  is,  whether  the  officers  have  ex- 
acted more  by  their  charge  than  they  ought :  that  is  not 
material  to  the  present  question ;  which  is  no  more  than 
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this,  whether  thii  eouit  shall  bring  up  the  record  ?  Whe- 
ther the  justices  have,  or  have  not,  exceeded  their  au- 
thority, I  canH  think  totally  immaterial,  for,  on  the  act  of 
18  Geo.  8.,  if  they  have  not  acted  according  to  their  au« 
thcni^,  that  act  may  be  laid  out  of  the  case;  foritconcerns 
sudi  orders  only  as  are  made  within  their  authority. 

There  can  be  no  doubt  but  this  court,  by  the  common 
law,  has  in  general  a  right  to  bring  before  it  all  records, 
m  order  to  rectify  wrong  ones,  if  rectifiable,  and,  if  not, 
to  quash  them.  This  jurisdiction  is  absolutely  necessary : 
witliout  such  a  one  somewhere,  the  many  inferior  jurift^ 
dictions  would  run  counter  to  each  other,  and  be  soon  in- 
volved in  confusion.  This  may  be  done  by  writ  of  error, 
mandamus^  habeas  corpus,  &c.  in  several  cases.  This 
general  jurisdiction  is  vested  in  this  court,  and  this  only, 
and  has  never  been  disputed,  thou^  often  questioned, 
however  particular  acts  of  parliament  might  prevent  the 
exercise  of  it  in  particular  cases :  for  though  records  of 
wrong  judgments  might  be  avoided  in  a  collateral  way, 
as  nullities,  coram  nan  judice,  that  is  not  sufficient,  the 
court  will  not  permit  such  to  exist. 


1754. 


K.B. 


The  question  comes  to  this,  whether  there  is  any  par^ 
ticular  act  of  parliament  that  takes  away  the  jurisdiction 
in  the  pi'esent  case  ?  The  19  Geo.  %  gives  this  addi- 
tional  revenue,  and  puts  it  under  the  same  regulatidns 
with  other  excise  laws,  among  which  are  the  acts  of  Car. 
2.,  which  are  said  to  determine  the  question ;  for,  say 
they,  according  to  the  clauses  in  those  acts  that  have 
been  ihentioned,  there  can  be  no  certiorari.  A  dear  an- 
swer has  been  given  to  this^  and  that  is,  that  had  this 
clause  been  part  of  the  present  act,  it  could  not  have  pre- 
vented the  issuing  of  a  certiorari^  for  it  only  prevents  its 
being  a  supersedeas,  not  its  issuing ;  that  it  shall  not  su- 

h2 


100 


NOTES  OF  CASES  IN  K.  B.  &c. 


17^4.  penede  implies  it  may  issue. '  The  gentlemen  ocnuidei' 
this  as  the  same  thing,  but  it  is  not  so  by  any  means  ;  b 
writ  of  error,  though  no  supersedeas,  is  nevertheless  a  good 
writ  of  error^  on  which  a  judgment  may  be  reversed. 

As  to  what  is  said  of  these  orders  bdng  final,  it  means- 
only  there  shall  be  no  appeal,  not  that  this  court  shall  not 
K.  B,  see  whether  they  are  right  on  the  face  of  th^.  Let  us 
next  consider,  whether  or  no  the  crown  is  included  in  the' 
act  of  IS  Geo.  S.  ?  ^Tis  agreed  the  king**s  prerogative  ia- 
not  taken  away  but  where  he  is  named ;  with  some  few 
exceptions  only. 

It  has  been  laid  down  thai  the  king  is  not  included  in 
the  words  party,  and  party:  tliat  is  not  absolutely  de> 
med;  but  they  say,  there  have  been  cases  where  the 
crown  has  been  included  though  not  named;  and  in 
Magdalen  College  case  there  is  some  sort  of  a  rule  laid 
down }  I  think  it  however  impossible  to  make  any  general 
rule  in  these  cases,  unless  it  be  this,  thatif  it  appears  from 
the  whole,  or  any  part  of  an  act,  that  ^e  l^slature 
meant  to  include  the  crown,  it  shall  be  included,  and  not 
otherwise.  Apply  that  rule  to  the  present  case,  the  oc- 
casion and  end  of  this  act  is  to  prevent  vexatious  delays, 
and  expenses,  &c. :  the  law,  it  has  been  admitted,  is  too 
decent  to  suppose  the  crown  can  be  guilty  of  any  thing  of 
that  sort ;  and  yet  tins  the  act,  bemg  a  remedial  one, 
supposes  to  have  been  done :  it  plainly  relates  to  that  kind 
of  delay  which  usually  happens  between  subject  and  sub- 
ject Another  thing:  this  act  requires  that  it  shall  be 
duly  proved  on  oath,  that  the  party,  or  parties,  suing  forth 
the  writ  hath  given  notice,  &c.  to  the  justices,  to  the  end 
they,  or  the  pardes,  may  shew  cause :  no  stranger  unac- 
quainted with  law  would  think  the  crown  concerned  in 
these  words.    There  is  no  instance  produced  where  such 
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'mxrdft  have  been  held  to  mclude  the  crowA,  many  to  the 
tontrary.  It  has  been  said,  that  other  words  like  these 
have  been  so  construed:  Magdalen  Co/fe^e case  is  founded 
on  the  particular  drcumstances  of  the  act  of  IS  Elix.  c.  10. 
Were  what  is  contended  for  to  be  establidied,  it  would 
be  out  of  the  power  of  theciown  to  redress  any  injuries 
it  may  receive  from  the  negligence  of  its  officers ;  and  if 
a  retrospect  like  the  present  be  allowed,  a  much  greater 
mischirfwiU  be  the  consequence.  But,  say  they,  this  is 
not  a  crown  case,  and  here  a  distinction  is  attempted, 
which  I  never  heard  before,  between  the  king  in  his  pri^* 
vate  capacity,  and  in  his  pubhc,  that  where  the  king  is 
concerned  in  his  public  capacity,  he  is  not  entitled  to  this 
prerogative :  but  it  will  be  found,  on  exanunation,  that 
the  king's  person,  and  interest,  are  covered  by  his  prero- 
gative (or  no  other  reason  but  because  he  is  a, public  per- 
son, and  his  revenue  public,  by  which  the  honour  of  the 
crown,  and  the  interest  of  the  community  are  to  be  sup- 
ported. Another  objection  was,  that  this  is  not  a  matter 
of  prerogative,  for  that  the  prerogative  of  the  crown 
extends  only  to  the  interests  of  the  crown  arising  from 
the  ocxnmon  law,  and  therefore,  as  this  was  no  part  of 
the  anrient  revenue  of  the  crown,  but  given  by  act  of 
parliament,  the  prerogative  would  not  extend  to  it  But 
I  take  it  to  be  a  general  preroga^ve  that  the  king  shall 
not  be  bound  unless  named. 


K.B. 


Beffldes,  the  13th  of  Geo,  2.  cannot  be  taken  to  extend 
beyond  those  orders  that  are  within  the  jurisdiction  of 
the  justices  of  the  peace;  and  if  this  order  be  not  within 
thdr  juriscUction,  that  act  does  not  affect  it.  Now  this 
does  not  seem  to  be  within  their  jurisdiction,  for  the 
dause  on  which  their  authority  is  founded  only  authorizes 
them  to  acquit,  and  discharge;  not  to  direct  a  restitution. 
Therefore,  if  it  appears  they  have  gone  further  back  than 
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1754.  they  oughty  they  can  have  no  jurisdiction;  and  we  har^ 
no  other  method  of  seeing  whether  they  haye  done  aO)  of 
not,  but  by  certiorari. 

Wright  J  J. 

It  appears  pretty  dear  that  this  is  a  case  of  the  crown, 
not  only  the  Attorney  General  avowing  it  to  be  so^  but  by 
K.  B.  the  form,  and  purport  of  the  summons  to  the  collector^ 
&c.,  as  oflBcers  of  the  crown ;  so  too  by  the  reasons  g^ven 
on  the  other  side,  it  appears  to  be  understood  to  be  so; 
the  objection  is,  that  it  is  appropriated  not  to  the  king, 
but  to  the  pubhc :  *Tis  to  the  king  for  the  use  of  the 
public,  and  the  king  is  entitled  to  a  prerogative  to  cover 
this,  as  well  as  any  other,  branch  of  his  revenue.  There 
can  be  no  doubt  but  the  king  has  a  right,  an  inhe^ 
rent  common  law  right,  an  antecedent  right,  to  bare  a 
certiorari:  if  so,  it  cannot  be  taken  from  him,  but  by 
act  of  parliament.  Has  this  been  done  by  any  act  of  par^ 
liament  ?-  It  is  provided  by  the  statuteof  12  Car.  S«,  not 
that  no  certiorari  shall  issue,  but,  that  it  shall  not  8U«> 
poraede,  &c.  That  is  vastly  different  Writs  of  certio- 
rari, it  was  rightly  said  by  Mr.  Fates,  are  in  the  nature 
of  writs  of  error,  and  are  good,  though  they  don^t  superr 
aede. 


There  is  no  other  statute  then  but  that  of  IS  Geo.  S., 
and  it  seems  admitted,  and  must  be  so,  that  no  antece;. 
dent  right,  or  prerogative,  can  be  taken  away,  but  by  the 
express  words,  or  the  evident  meaning  of  an  act  of  par* 
liament;  only  one  case  has  been  mentioned  to  the  oon^- 
trary,  and  that  was  on  the  statute  of  additions,  which  Mr. 
Attorney  General  rightly  explained,  by  observing^  that 
the  question  was  about  indictments,  which  are  at  the 
king's  suit  only,  so  that  he  was  virtually,  though  not  no*, 
minally,  included.    Certain  it  is,  he  is  not  named  in  this 
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•ety  nor  was  he  ever  held  to  be  meant  by  the  word  party. 
What  Mr^  Justice  Powell  is  reported  to  have  said,  was 
not  an  obiter  dieiumj  bat  part  of  his  arguinent.  I  think 
Farewelts  ease,  notwithstanding  the  distinctSm  attempted 
between  an  indictment  and  an  <»der,  is  a  case  in  point, 
tar  though  the  prerogative  of  trying  where  he  pleases 
fails  here,  that  of  removing  to  examine  hc^ds. 

Denison,  J, 

The  quesdon  is  a  angle  one,  (for  there  cannot  be  a 
etnmger  case  to  shew  that  the  king  and  his  revenue  are 
immediately  concerned),  and  that  is,  whether  there  is  any 
law  restraining  this  court  from  granting  a  certiorari  in 
this  case? 

The  limitation  of  time  in  the  act  of  Geo,  S.  has  intio> 
duoed  the  question,  whether  the  general  words  of  it  do  not 
affect  the  crown.  I  take  this  to  be  a  statute  of  limita* 
tions,  and  the  king  is  not  witUn  any  other  statute  of 
fimitatians,  lor  no  laches  shall  be  imputed  to  the  king, 
where  he  slips  the  time  which  bii^ds  the  subject 

By  the  statute  of  Westminster  S,  ch.  6,  plenarty  of  ox 
months  is  a  good  plea  in  quare  impeditf  but  not  against 
the  crown:  Plowd.  284— 4S.  So  says  Lord  Coke  in 
Magdalen  College  case;  but  Bro.  tit.  Prerogative,  pi. 
76,  ^Tes  a  reason  I  like  much  better,  because  laches  is 
not  bnputed  to  the  king,  on  account  of  his  prerogative. 
Why  then  should  the  king  be  out  of  all  the  other  statutes 
of  hmitations,  and  yet  be  in  this?  For  this  additional 
reason,  as  well  as  the  others  mentioned  by  my  brothers, 
I  think  the  certiorari  ought  to  go. 

Foster,  J. 

It  is  the  undoubted  prenigative  of  the  crown^  to  see 
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1754.   •    that  all  inferior  jurifldictions  are  kept  within  their  pn^per 

The  Kine    bounds,  and  on  that  principle  the  whole  doctrine  of  eer^ 

g^  tioraris  proceeds.    I  think  the  act  of  IS  Geo.  2.,  bang  to 

BsBKLEY    P^^^i^^  vexation,  and  delay,  which  are  not  to  be  supposed 

in  the  crown,  does  not  restrain  this  prerogative.     This  is 

undoubtedly  a  crown  case,  and  Mr.  Attorna/  General 

moves  it  as  such. 


K  B. 


C.  J.  Let  the  rule  be  absolute. 


TILT  agt.  BARTLET,  and  wife. K.  B. 

Awife  named  Mb.  Hussey  being  about  to  shew  cause  against  the 
with  her  hus-  j^g  \^  ^^^  ^jg^^  jjj.^  Gould j  at  his  request,  mentioned  the 
rule  of  court  authorities  on  which  he  made  the  motion ;  and  added  the 
directing.  following:  1  Ro.  Abr.  889>  and 890,  damages  recovered 
Da"d^^*the«i  *^^^*^  husband  and  wife  in  a  quare  impedit  in  right  of 
18  entitled  to  the  wife ;  the  wife,  after  the  husband^s  death,  brings  an 
the  advan-  attaint,  and  reverses  the  judgment,  and  recovws  the  costs, 
she  survives  though  paid  by  the  husband  in  his  lifetime.  So  it  is  in 
her  husband ;  courts  of  equity,  a  wife  surviving  is  entitled  to  the  benefit 
tochment"  ^^  decrees ;  and  it  was  held  in  Chancery  Cases,  27.,  Chan, 
upon  the  Rep.  8vo.  208,  that  they  ought  to  be  on  the  same  foot- 
rule  issues  of  Jug  with  judgments  at  common  law,  which  the  court  held 
SaycTf  126.  ^o^ld  go  to  the  wife  surviving.  In  the  case  of  the 
S,  C.  Duchess  of  Hamilton^  the  court  held  she  was  compre- 

hended in  the.  Common  Pleas  rule,  though  the  word  was 
dimisi'tf  in  the  singular  number ;  and  it  bdng  objected 
she  was  a  feme  covert,  the  court  answered,  it  must  be 
conadered  as  a  judicial  proceeding,  though  not  strictly 
80,  they  not  being  parties  to  the  record,  and  the  wife  ia 
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sulgect  to  pay  costs.    If  so,  she  surviving  must  be  en-        1754. 

titled  to  receive  costs,  as  well  as  to  pay  them.    The  rule        ^T^ 

here  was  express  in  directing  the  costs  to  be  paid  to  them, 

so  that  they  became  vested  in  the  husband,  and  wife.    1    « 

Ro.  Abr.  842,  husband  and  wife  jointenants  of  a  statute,     ^^  ^||.  * 

and  if  they  recover  damages,  both  entitled. 


Mr.  Huisetf,  on  the  other  nde. 

I  think  I  need  not  dispute  any  of  the  cases  that  have 
been  cited;  for  I  shall  not  deny  bat  that  where  a  judg- 
ment is  recovered  by,  or  against,  husband,  and  wife,  it 
shall  survive;  and  in  the  case  Mr.  GouM  mentioned  fiom 
Ro.  Abr.  516,  the  reason  appears,  viz.  that  the  judg- 
ment cah*t  be  entered  up  otherwise;  and  where  a  judg- 
ment  is  entered,  they  have  a  right  to  take  out  execution 
ef  course:  their  application  here  shews  they  cannot  re- 
cover without  the  interposition  of  the  court ;  and  when 
the  court  is  asked  to  do  a  favour,  they  will  connder  the 
drcumstances. 

The  woman,  being  a  feme  covert,  could  expend  no 
costs,  and  therefore  is,  in  jusdce,  entitled  to  none.  This 
rule  is  not  in  the  nature  of  a  judgment :  if  it  were,  pro- 
cess would  issue  of  course.  The  Duchess  of  HanUlion 
entered  into  the  rule  in  C.  B.  with  her  husband^  and 
brought  a  writ  of  error  in  the  House  of  Lords ;  and, 
after  that,  was  so  vexatious  as  to  bring  another  ejectment 
here ;  the  court  therefore,  to  prevent  vexation,  very  pro- 
perly gave  costs. 

The  case  of  MiddUton  v.  Croftiy  though,  not  deter- 
mined, was  a  judgment,  so  that  the  question  was  differ- 
ent:  what  I  rely  on  is,  that  the  wife  is  entitled  to  no 
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1754.       ooBts  at  law,  and  aa  she  could  expend  ni»ie,  she  ought  not 
^T        tobepaidany. 

^'  Mr.  Gouldj  in  reply. 

Babtlst,  .    •  V 

.    .p  Certainly  this  is  not  a  judgment,  but  it  is  as  much  a 

>^y^^  determination  of  the'  court :  a  judgment  giTcn  does 
^'  ^*  not  seem  ta  be  the  principle  of  the  cases  mentioned, 
but  this ;  as  they  suffer,  on  one  hand,  equal  loss,  ifaey 
ought,  on  the  other,  to  receive  equal  beneBt.  The  ob- 
jection that  th^  wife  was  at  no  expense  ia  taken  notice  of 
in  Ro.  Abr.  516^  and  yet  the  court  said  the  judgment 
must  be  so» 

« 
Attachments  for  dutiea  (not  for  criminal  contempts^ 
follow  the  nature  of  judicial  executions:  they  are  reme^ 
dial  writs ;  and  the  court  do  not  look  upon  themsdves  so 
much  at  liberty  to  control  them,  as  they  do  in  cases  of 
criminal  prosecutions. 

Ryder,  C.  J. 

The  court,  when  they  granted  the  rule,  determined 
that  the  plaintiff  was  wrong :  that  he  should  pay  costs, 
and  that  those  costs  belonged  to  the  husband  and  wife; 
and  the  question  now  is  no  mrare  than,  whether  the  wife, 
who  is  named  in  the  rule  as  entitled  to  the  costs,  shall 
receive  them?  It  is  agreed,  that,  notwithstanding  the 
coverture,  which  makes  it  impossible  for  a  wife  to  expend, 
or,  pn^perly  speaking,  to  pay,  or  receive,  the  wife  surviving 
would  be  entitled  to  the  benefit  of  a  judgment :  but  the 
distinction  attempted  is,  that  this  is  no  judgment,  but  a 
rule,  which,  Mr.  Hussey  suj^^ests,  is  to  be  executed  by 
fiivour.  It  seems  to  me,  the  method  of  executii^  a  rule 
by  attachment  is  as  much  a  right  in  the  subject,  as  takmg 
out  a  pfoceM  of  coune  bam  the  office  omi  judgment,  fer 
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a  motion  for  an  attachment  is  a  motion  of  course,  and 
motions  of  course  are  matters  of  right :  an  attachment  is 
$B  much  a  writ  of  execution  on  a  rule  for  costs,  as  the 
usual  process  on  a  judgment  How  then  is  it  a  matter 
of  &voiur  ?  When  the  court  have  adjudged  the  parties 
entitled,  it  cannot  be  a  favour  to  give  them  a  remedy. 
Hie  court  has  several  ways  of  determining:  the  r^;ular  K*  B* 
way  is  by  judgment,  and  the  several  previous  prooeed- 
inga;  or  by  a  more  summary  method,  as  in  the  present 
each  of  which  has  its  proper  wde  of  execution. 


The  objection  of  the  wife  being  at  no  expense,  hdds 
equally  good  against  the  common  law  process  of  execu- 
tion on  a  judgment.  The  reason  why  that  objection  is 
overruled  in  that  case,  is  the  seme  in  this;  andthat  is, 
that  she  is  a  person  named  in  the  judgment  (so  here  in 
the  rule)  as  entitled,  and  the  representatives  of  the  one 
cannot  take  the  costs  whilst  the  other  survives.  The 
court  has  adjudged,  the  plaintiff  ought  to  pay  costs,  and 
unless  in  this  way,  it  will  be  impossible  to  pay  them  at 
aU. 

Wrighij  J. 

An  attachment  is  the  proper  execution  for  costs.  There 
wasacaaeof  this  kind  lately;  a  person  moving  to  be  dis- 
dmrged  on  the  insolvent  debtor^s  act 

Demsotij  J. 

There  in  no  distinction  between  costs  vested  in  the 
pntties  by  rule  of  court,  or  by  a  judicial  determination ; 
and  that  was  determined  id  the  Duchess  of  Hamilton^ 
case,  in  which  I  was  of  counsel  If  baron  and  feme  bring 
an  action  in  her  right,  and  both  become  nonsuit,  the  feme 
sorviving  shall  be  subject  to  costs;  so  if  both  recover,  she 
surviving  diaU  be  entitled  to  costs,  tfaouj^  she  had  been 
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at  no  expense  herself.  So  in  the  present  case,  the  plain- 
tiff shall  not  be  disoharged  from  the  costs  by  the  hus- 
band's death;  but  the  rule,  as  it  was  expressly  deter- 
mined,  shall  be  oonadered  as  a  judidal  determination. 

Faster^  J. 

It  caa't  be  discretionary,  to  grant,  or  refuse,  an  attach- 
ment by  way  of  execution,  for  it  is  the  only  remedy.  I 
see  no  reason  for  a  distinction  between  this,  and  a  judg- 
ment: as  she  would  by  surviving  be  entitied  to  an  exe- 
cution, so  will  she  here  to  an  attachment. 

Rule  made  absolute. 
Vide  Coppin  v. ,  2  P.  Wm.  4g6. 


The  KING  agt.  HUNT,  and  others. 

All  persons        This  was  a  motion  for  an  information  against  a  great 
by  tneir  pre-  numbe^r  of  people,  for  an  election  riot,  and  tumult,  at  Kid- 
tenancioffa*    ^^^g^on  in  Oxfordshire;  which  was  opposed,  as  bong 
riot  are  liable  more  proper  for  an  indictment  at  the  sessions,  or  assizes, 
[?  ^'^  ^P*         and  because,  in  respect  of  all  the  defendants  but  two^  no 
fact  was  charged  to  be  done  by  them,  other  than  shout- 
ing, and  every  part  of  the  aflSdavits,  supporting  the  mo- 
tion, denied  by  the  parties  on  whom  charged. 

JKyder,  C.  J. 

It  is  no  rule  that  the  court  shall  not  interpose,  because 
it  is  a  matter  cognizable  at  the  sessions,  or  assises.    That 
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the  injury  complained  of  was  really  done  is  not  denied,        17^^ 
but  they  deny  their  doing  it:  and  if  it  was  done  by  any 
other  of  their  company,  they  are  all,  in  point  of  taw, 
perhaps,  equally  guilty ;  and  I  think  here  is  room  to 
make  the  rule  absolute. 

Wright,  J. 

The  occasion  is  far  from  justifying  it  I  am  of  the 
same  opinion. 

Denisofif  J.  of  the  same  opinion. 

Foster  J  J. 

I  have  always  thought  the  parties  oomnutting  the  fact 
are  the  only  objects  of  the  punishment  of  this  court  Tlie 
cry  (huzzaing  for  one  of  the  candidates)  itself  is  not  cri- 
minal :  HuNt  and  Burgoyne  only  are  chaiged  with  actual 
facts. 

Rydevy  C.  J. 

In  things  which  it  is  so  much  for  the  interest  of  the 
public  to  punish,  judges  should  not  form  distinctions 
whidi  the  law  does  not  make :  and  clearly  the  law  makes 
none  between  the  persons  actually  throwing,  or  pulling 
down,  or  the  Uke,  and  the  rest :  nor  does  reason  warrant 
any  such,  for  had  not  it  been  for  the  countenance  of  the 
many  present,  the  few  would  not  perhaps  have  done  this 
iqury. 

N.  B.  No  fact  charged  on  them,  but  shouting. 
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-,  on  the  demise  of  JEFFEBIES,  agt 
C.P. 


The  devisee       Joseph  Jeffebies,  seiaed  in  fee,  aooordii^  to  the 

hold^estate     ^^^*"^  ^  *®  manor  of ,  of  a  copyhold  estate 

has  only  a      within  that  manor,  surrendered  it  to  the  use  of  his  will, 

title  until        ^^^  |,y  j^jg  ^fl  devised  the  same  to  Elizabeth  Jeferiesj 

admittance^  .  ' 

and  such  a     ^^  niece,  and  her  heirs.     Elizabeth,  the  niece,  murdered" 

right  cuinot  her  uncle,  of  which  she  was,  soon  after,  convicted  and 

to  the  ?ord      executed,  without  having  ever  been  admitted  tenant  of 

but  will  con-  this  estate.    Upon  her  conviction,  the  lord  of  the  manor 

tinue  in  the    entered  on  the  estate  as  forfeited :  agidnst  whom,  or  his 
heirs  of  the  .     ,      _  ,,    .         ,        /.  ni-     t    , 

surrenderor,   grantee,  the  brother,  and  hen:  at  iawot  hhiabeth^-wno 

was  also  heir  of  Joseph  Jefftrits^  brought  this  ejectment ; 
and  the  question  for  the  opinion  of  the  court  was,  whe- 
ther or  no  this  estate  was  forfeited  ? 

Serjeant  fVillesj  for  the  lessor  of  the  fJaintiff,  con* 
tended,  that  as,  for  want  of  admittance,  there  was  no 
privity  between  the  lord,  and  the  niece,  there  could  be 
no  foH^ture :  that  the  estate  till  admittance  continued  in 
the  surrenderor,  and  his  heirs :  and  cited  Fitches  case,  4 
Co.  9S.1  Lev.  i  BuUtr.,  886,  Ford  v.  Hoskins:  that 
surrenderee  cannot  have  an  action  on  the  case  against  the 
lord,  for  not  admitting  him;  surrenderor  may;  though 
equity  will  compel  admission  upon  application  of  the  sur-^ 
renderee ;  that  the  lord  cannot  take  notice  of  the  will, 
till  presentment  by  the  homage.  That  the  devisee  takea 
notiiing  till  admittance :  that  the  niece  being  attainted, 
no  one  can  .take  as  her  heir,  but  the  estate  must  revert  to 
the  heirs  of  the  surrenderor. 
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Seijeaiit  Prime,  for  the  defendant,  argued,  that  the        1754. 
lord  having  the  reveraon  of  a  oopyhoid  estate,  there  is         ""^^ 
nooccanon  for  his  entry,  to  make  the  estate  of  his  grantee    on  the  de« 
perfect.     That  attainder  corrupts  the  blood,  so  there  can       mlse  of 
be  no  descent  from  the  person  attainted ;  that  this  is  the  Jefferies, 
same  in  respect  of  copyholds^  as  of  freeholds.     That  the         agt. 
person  guilty  of  felony  has  a  capacity  to  take  till  convic- 
tion, for  the  benefit  of  the  lord :  that  as  an  alien,  or  cor-       ^  p 
poration  in  mortnudn  may  take  for  the  benefit  of  the 
crown,  so  may  a  felon  for  the  benefit  of  the  lord,  if  the 
attunder  be  subsequent  to  the  time  of  taking:  1  f^enir.  417, 
2  Fentr.  88,  1  Inst.  S.     Though  here  she  gave  no  assent 
to  the  devise,  nor  did  any  thing  amounting  to  it,  the  law 
will  presume  the  party  assents  to  take  an  estate  where  it  is 
far  his  benefit.    That  an  entry  of  admission  on  the  roll 
could  not  be  necessary  to  constitute  the  niece  a  tenant,  to 
give  her  a  capacity  to  forfeit ;  for  an  heir  entitled  to  copy- 
hold of  inheritance  may  maintain  gectment  before  ad- 
mittance ;  so  may  a  widow  entitled  to  free-bench ;  and 
the  reason  is,  not  that  the  admission  of  the  ancestor  is  the 
admisnon  of  the  heir,  but,  that  the  title  is  not  under  the 
copy  only,  but  by  the  tenure  of  the  manor,  and  the  cus- 
tom, which  throws  the  estate  on  the  person  next  entitled  ^ 
without  admittance,  S  Fentr.  18S,  1  Lev.  S6S,  18  Co. 
1  Inst.   BOY.      So    a   devisee   bringing  an    ejectment 
against  the  heir,  has  nothing  to  do  but  prove  the  sur- 
lender,  and  produce  the  will,  without  proving  adndsrion. 
Suppose  the  lord  does  not  hdd  a  court,  at  which  the  de- 
visee can  be  admitted,  for  some  time,  must  he  lose  the 
profits  in  the  mean  time?    A  surrenderee  wiD  recover 
mesne  profits  from  the  time  of  the  surrender,  a  devisee 
from  the  death  of  the  devisor.     It  was  objected,  that  the 
surrenderee,  before  admission,  has  nether ,7^5  in  re,  nor 
ad  rem ;  to  what  then  does  he  claim  to  be  admitted,  if 
not  ad  rem  ? 


C.P. 
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1754.  fVilles,  C.  J.— Had  Elizabeth  Jefferies  declared  her 

^"^f^        dissent  to  this  devise,  she  must  have  been  oonddered  ua 
OQ  the  de-    "lot  in  ewe,  and  the  heir  of  the  devisor  would  take^ 

mise  of 
Jeffebxss        Seijeant  Prime. — Suppose  she  had  died  before  at-' 
agt.         tainder,  as  well  as  before  admisdon,  her  heirs  would  have 
■      been  entitled  under  the  surrender,  and  will,  because  she 
was  entitled  ad  rem,  without  admisnon.     Leon.  1st  case, 
widow  entitled  to  free-bench :  during  her  life,  the  heir 
was  attainted,  and  died ;  it  was  adjudged  that  the  estate 
escheated  to  the  lord  ailer  her  death.     If  a  purchaser 
dies  after  a  surrender,  and  before  admission,  his  heir  i» 
entitled :  presentment  of  the  homage  is  not  essential  to 
the  heir^s  title :  is  no  evidence  of  it ;  he  must  prove  him- 
self to  be  such. 

Serjeant  Willesy  in  reply,  inasted  that  forfdtures  were 
not  favoured  in  law,  but  the  heir  was :  that  admisaon  is 
necessary  as  between  the  lord,  and  tenant,  though  not  so 
necessary  to  entitle  a  man  to  do  any  thing  against  a  third 
person :  that  the  lord^s  interest  would  induce  him  to  hold 
a  court  whenever  it  might  be  desired,  not  being  entitled 
to  his  fine  till  he  holds  it ;  if  not,  a  court  of  equity  would 
compel  him.  That  an  action  for  the  profits  is  not  main- 
tainable till  admisfflon,  but  when  the  tenant  is  admitted, 
the  admission  relates  to  the  time  of  the  surrender.  Jus 
is  only  a  title,  not  a  l^al  interest  vested:  that  vested 
rights  may  be  forfeited;  a  bare  titie  being  only  a  chose 
in  action  J  cannot  Marquis  of  Winchesters  case,  S  Co.  l<r 
Hob.  341. 

The  case  dted  on  the  other  nde  from  1  Leon,  is  very 
different  from  the  present,  the  heir  there  having  the  in- 
heritance vested  in  him,  subject  to  the  widow^s  estate  for 
Hfe. 
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Per  curiam.  1754, 

The  court  inclined  (though,  as  it  was  to  be  argued     „p__.^ 
again,  they  gave  no  final  opinion)  in  favour  of  the  jMn-     on  the  de- 
dff :  and  said,  thiat  the  devisee  taked  by  surrender^  and       ^^^  o{ 
not  by  devise :  that  if  the  lord  was  entitled  to  this  estate,  Jbffebies, 
it  was  not  by  forfeiture,  but  ex  necessitate  y  as  if  the  de-         ^*    .^ 
vikee  had  died  without  heirs.     She  can't  be  conadered  as     v-^y^fc/ 
tenant  to  the  lord'  hfeving  nfiter  bieen'  Admitted.     The        ^'  ^' 
lord  is  not  entitled  to  a  fine  without  admittance,  that  t  q 
shewing  the  consent  of  the  surrenderee  to  become  his  te- 
nant, the  surrender  being  no  act  of  the  tenanOi    The  lord 
may  compel  an   admission:   producing  surrender,  and 
will,  is  not  sufiiaeiit  to  prove  devisee's  title :  the  heir  is 
not  to  be  barred  by  surrender  without  admission.     The 
case  in  Leonard^  as  to  the  heir's  forfeiture,  is  well  an- 
swered :  a  bare  title  i^  Hot  forieitaUe :  a  lord  can't  bruig 
an  ejectment  for  a  forfeiture  before  entry.     Heir  at  law 
of  a  oopyhbld  tenant  is  in  6omplet6  possession,  to  all  pur* 
poses,  before  adihissioti,  though  the  lord  may  compel 
him  to  be'  adndtt^  for  the  sake  of  the  fine:  t>ut  ''tis 
otherwise  in  the  case  of  &  surrenderee,  who  is  not  in  pos- 
session till  adnusfflon.     A  devisee  is  the  same,  for  a  will 
whereby  an  estate  surrendered  is  devised,  is  no  niore  than 
an  appointment,  and  needs  not  be  attested  by  three  wit- 
nesses.    Surrender,  and  admittance,  idust  be  pleaded  as 
One  grant     Equity,  however,   will  supply  admission, 
where  surrenderee  has  endeavoured  to  get  it,  and  could 
not.     JRo.  Abr.  608.     1  //i5f.  IS,  a.     Complete  copy- 
holder.    Cro,  Eliz.  441.     Fiich  v.  Hockley, 

Adjourned,  for  another  argument. 
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1754. 

in  a  declara- 
tion in  debt 
against -A  de- 
fendant in 
the  custody 
of  the  she- 
riff, it  is  un- 
necessary to 
allege  that 
the  process 
issued  at  the 
suit  of  the 
plaintiff 
against  the 
diefendant ; 
though  it  is 
otherwise  in 
actions  on 
the  case. 


PAREEH  agt.  DftEW.. 


-K.  B. 


I'ris  was  a  demurrer  to  a  declaration^  which  began^ 
thus :  P.  (plaintiff)  oomplaincr  ef  D.  (defendant)  being  itr 
the  custody  of  the  sheriff  oiDeiby^  by  virtue  of  a  writ  of 
non  omittaSf  of  a  plea« 

The  foundation  of  the  demurrer  was,  for  that  it  is  not 
stated  at  whose  suit  defendant  was  in  custody ;  by  what 
writ;  when  returnable;  or  whence  issued;  or  'whether' 
the  court  ought  to  take  eognizanc^  &€# 

Mr.  Gouldj  in  support  of  the  demtorer. 

By  the  common  law^  when  a  person^  arrested  by  pro^ 
cess  of  this  courts  was  in  the  custody  of  a  sheriff,  there 
wa^  no  method  of  proceeding  against  him,  but^  by  ha- 
beas corpus^  to  remove  him  hither,  and  then  declare 
against  him^  as  in  custody  of  the  marshal.  To  prevrait 
this  expense,  and  delay,  was  nude  the  statute  4  and  5 
W.  and  M,  c.  Sl^  whereby  it  is  enacted,  that  in  -cases  of 
this  kind,  where  any  defendant  is  detained  in  prison  at 
the  suit  of  any  person,  on  any  writ  out  of  any  of  the  courts 
at  JVestminstery  the  plaintiff  in  such  writ  may,  before  the 
end  of  the  next  term  after  such  writ  shall  be  returnable^ 
declare  against  such  prisoner  in  the  court  out  of  which 
the  writ  issues,  &c.  Before  this  act,  every  defendant  must 
have  been  declared  against  as  being  in  the  custody  of  the 
marshal.  By  the  8d  §.  of  the  act  it  is  required,  that  in 
all  declarations  against  prisoners  by  virtue  of  any  writ 
issued  out  of  this  court,  it  shall  be  alleged  in  custody  of 
what  sheriff,  &c.  such  prisoner  shall  be,  at  the  time  of  such 
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dechratioiiy'bjr  virtue  oTtbe  process  of  the  said  court,  af 
the  suit  of  the  plaintiff;  which  aU^atiou  shall  be  as  good, 
and  effectual,  as  if  such  prisoner  were  in  the  custody  of 
the  marshal,  kc.  In  oid^r  to  entitle  one^s  self  to  the 
benefit  of  this  act^  the  termrof  it  niust  be  complied  with; 
and  therefore,  as  the  act  directs  it  diould  be  allied  at 
whoae  suit,  &c.,  it  follows,  that  unless  that  allegation  be 
inserted  in  the  deoknition,  tihe  plaintiff  canH  proceed  in 
this  manner. 

Mr.  Yaiesy  for  the  plaintiff* 

The  tendency  of  thb  demurrer  is  to  tke  juiisdictioii  e^ 
the  €x>urt  This  is  not  a  common  waj  of  excepting  to 
the  jurisdiction  $  nor  will  the  court  disown  its  juriftfie^ 
tion  on  the  surnfises  of  a  demurrer* 

It  is  first  to  b^  considered,  wbifther  such  ao  all^adM 
be  necessary  at  all,  so  as  to  support  a  demurrer?  and,  it 
do,  whether  it  be  not  sufficiently  klkged  ? 

The  intent  df  the  act  df  paiiittiiefit^  Which  k  llie  founds 
aiioB  of  this  declaration,  was,  as  Mr.  Oould  properiy 
stated  it,  tt>  sare  the  expenses,  and  delay,  of  removinj^ 
the  prisoner  by  habeas  corpus  from  one  prison  to  another, 
tf  there  were  not  the  drcumstanctfa'  In  this  case  which 
the  statute  requires,  such  as  being  in  custody,  &c.,  we 
oould  not,  to  be  sure^  be  entitled  to  the  privileges  which 
die  statute  provides^ 

The  objection  here  is,  that  the  defendant  is  not  pro* 
perly  before  the  court;  but  I  submit,  whether  an  otjec 
tion  of  this  sort  can  be  supported  by  way  of  demurrer, 
and  whether  he  has  not,  by  the  demurrer  itself,  taken 
away  die  objection^  that  is,  made  himself  an  object  ct 
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your  lordship^s  jurisdiction?  'For  unless  the  defendant 
was  either  in  court  by  appearance,  or  in  the  sheriflTs 
custody,  he  could  not  demur;  for  the  court  must  l6ok 
on  him  as  in  court,  or  they  cannot  take  notice  of  his  de-i 
murrer.  It  seems  a  contradiction,  that  the'  pbuntiff 
should  deny  himself  to  be  properly  before  the  court, 
when  he  appeals,  and  pleads.  If  you  take  notice  6f 
him  as  in  court,  die  otgeclion  ceases ;  if  not,  ydii  can'^t 
take  notice  of  the  demurrer.  Peacock  v.  Bell,  1  Sound j 
78. 


Further,  I  submit  it,  the  words  require  nothing  more 
tD  l^  alteg^d  thaki  the  na^ie  of  the  sheiiff  in  whose  cus- 
tody the  prisoner  is ;  for  the  third:  section  directs,  that 
in.allidcfelamtions  agi^nst  prisoners  it  shall  be  alleged,  in 
custody  of  what  sheriff  such  prisonier  shall  be,  &c. ;  and 
then  adds,  that  this  allegation  (without  requiring  at  whose 
suit^  or  any  thing  fufth^r)  dhall  be  as  gdod  as  if  the  de- 
fendant was  really  in  custody  of  the  piarshal^  &c.  An 
appearance  only  is  sufficient  to  diarge  a  man  as-  in  cus- 
tody of  the  marshal ;  a  demurrer,  I  submit  it,  amounts 
to  an  appeaarfince.  Besides,  I  submit,  it  is  suffidently 
cHaxged,  and  has  been  so  determined.  Morris  v.  Wat^. 
kinsf  2Lord^/?a^m.  186S;  and  Crewe  y.  Daniel  g  Trin. 
S  and  4  Geo.  ft.,  Ro.  366. 

Jlr.  Gould,  in  reply.. 

Mr.  Yates  contends,  dUr  demurrer  isfelo  de  se:  but  I 
submit,  the  defendant,  being  complained  against  by  the, 
declaration,  has  a  right  to'  allege  by  demurrer  that  the 
declaration  is  incompetent  to  compel  him  to  make  any 
answer  to  iu 


On  reading  the  act,  he  says,  it  appears  there  is  no  oc^ 
casion  to  say  at  the  suit  of  whom,  but  only  in  the  cua^ 
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tmdy  of  the  sheriff;  and  that  it  is  not  neoessaiy  to  aay        1754* 
more  in  a  dedaration  against  a  prisoner  in  the  custody  of 
the  marshal. 

That  is  quite  a  different  case,  for  the  custody  of  the 
marshal  is  understood  to  be  at  the  plaintiff^s  suit ;  but  in 
this  ca^e  thjB  custody  must  be  ^t  the  suit  of  a  third 
perapD. 

In  both  cases  he  contends  that  the  words  de  placiio 
quod  reddat  ei  such  a  sum  of  money,  are  a  suffident  al- 
legation that  the  defendant  is  in  custody  at  the  plaintiff** 
suit  If  so,  it  is  already  deternuned ;  but  I  submit  it, 
t]iat  the  words  de  placiio^  of  a  plea,  &c.,  relate  to  the 
word,  compkuns,  in  the  banning  of  the  declaiation,  and 
wliat  intervenes  is  a  parenthesis. 

Ryder ^  C.  J. 

lyithout  entering  into  ^li^  matter,  my  brethren  seem 
to  think  it  has  already  been  determined  in  the  cases  that 
have  been  mentioned ;  and  stare  decisis  is  a  very  good 
maaduL 

Wr^hi,  J. 

Morris  v.  Watkins  was  the  very  case :  after  hanging 
two  or  three  terms^  the  plain^  bad  judgment;  and  it 
was  held,  that  the  words,  de  placiio  quod  reddat  ei,  ex- 
plained at  whose  suit  it  was,  to  wit,  the  plaindff^s.  So  in 
Crewe  v.  Daniel,  which  was'  debt  upon  a  bond-  Wil- 
liams V.  Willsy  Hil.  19  GeOi  St.  In' actions  on  the  case 
it  has  been  determined  to  be  bad,  for  want  of  saying  at 
whose  suit,  but  in  debt  it  is  otherwise. 

Denison,  J. 

Trespass  on  the  case,  declaration  agunst  th^  defend- 
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out  in  the  custody  of  the  sheriff,  without  sa^ng  9% 
whose  suit,  which  die  court,  on  demurrer,  thought  n0f 
oessaiy.  The  reason  is  plain:  custpdy  of  the  marshal 
would  not  be  good,^  thou^  that  indeed  would  be  mattev 
of  form.  When  in  the  custody  of  the  marshal  any  body 
may  declare;  but  in  the  custody  ol  the  sheriff,  nobody 
can  declare  who  has  not  charged  him  with  a  writ:  no 
declarations  by  the  bye.  At  the  suit  of  the  [JaintBF 
means  that  he  sued  out  a  writ  against  him. 

In  Crewe  v.  Daniel^  reddai  ei  urould  not  be  sense,  if 
it  dbl  not  mean  die  jdaintiff,  and  that  was  hdd  taatar 
ittottM.  It  was  so  determined  expressly  in  Marru  r, 
ffatkiuBf  and  Crewe  t.  Daniel^  nnd  agreed  to  be  so  iq 
ffUUamt  V.  Willi. 

foster,  J.  agreed  it  bad  been  so  settled. 

Judgment  for  \ht  phttrtiff. 


1754. 
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An  applica-  AppXiIOAtion  having  been  made  in  order  to  enforce 
tion  to  set  the  execution  of  aQ  a^ard  by  an  attachment,  Mr.  Pfoit^ 
award,  must  ^^  ^  ^^  ^^^  moved  to  set  amde  the  award,  the  ar- 
be  brouffht  bitrators  having  proceeded  ex  parte:  but  the  court  de- 
timeTimited  ""^^  *^  motion,  saying  he  was  barred  by  the  statute  of 
by  9  and  10 

W,  8.  c.  15 ;  but  on  shewinff  cause  against  the  rule  for  an  attachment, 
affidavits  may  -be  freflucednnpeaching  the  award. 
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King  Williamy  which  limits  applicaliioiis  of  this  sort  to  1754. 
the  next  term  after  the  award  made;  adding^  however^  a""*^ 
that  they  mi^t  have  the  benefit  of  their  oljections  to  mous. 
the  award  on  shewing  cause  against  the  rule  for  the  at- 
tachment; and  Mr.  Justice  Dcnison  said,  it  had  been 
often  so  determined.  Mr.  Hume  CampieU^  e  conti*^  said, 
there  was  a  ease  in  the  16th  of  the  king,  wherein  it  was 
detenmned  not  to  be  sufficient  ca^se,  and,  as  it  had  therep 
fore  been  deteraiBed  both  ways,  he  hoped  it  would  be 
conad^rod  as  r<s  itUegra.  ftx.  Pratt  observed,  that  the 
plaintiff  eouid  not  apply  to  fet  aside  )the  awa^d,  till  the 
submission  was  made  a  pnale  of  court,  whidi  was  not  done 
till  last  term,  ^ind  that  mi^t  deserve  some  consideratioii ; 
but  the  court  said,  the  acjt  ^as  express  in  confining  these 
applications  to  the  next  term  aftepr  the  award  made,  and 
that  either  party,  who  would  enfixoe,  or  set  aside  the 
award,  mi^t  hare  applied  in  sesaon,  if  he  had  {leased 
to  have  it  made  a  rule  of  court;  and  it  was  his  own  fault, 
if  he  had  neglected  it  But  Demton,  Justice,  added, 
that  the  court  would  hardly  grsnt  an  attachment  on  a 
void  award,  though  the  party  injured  by  it  had  suffered 
the  time  for  setting  it  ande  to  elapse. 

On  a  siabsequmt  di^,  in  answer  to  a  rule  for  an  atr 
laehment  to  enforce  ijt,  affidavits  were  produced  impeach- 
ing  the  award;  and  the  court  incKned,  that  an  attach- 
mtat  not  bebg  the  only,  or  necessary,  way  of  proceeding 
to  compd  perlcHrmance  of  an  award,  advantage  mig^t 
be  taken  of  the  irregularity  this  way,  thou^  the  time  for 
setting  it  aside  was  elapsed :  so  it  was  moved  that  those 
might  be  filed,  and  the  other  parQr  have  an  opportunity 
of  answering  the  Aets. 
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Afi.fa.  upon 
H  dormant 

Cigment, 
fore  re- 
vival,  18  irre- 
jl^ular,  and  a 
second^.^. 
may  be  taken 
out  and  exe- 
cuted, after 
revivaJ,  al- 
though the 
firsts  which 
issued  be- 
.fore,  is  not 
returned^  or 
quashed. 


JSxECUTiOK  on  a  judgment  having  been  restrained  ]by 
an  injunction  from  the  court  of  Chancery ^  on  the  disso- 
lution of  the  injunction,  a ^. /u..  issued,  by  virtue  of 
which  pertain  goods  were  s^ed,  and  kept  9X  days,  and 
then  left;  the  sheriff  .being  informed  they  wer^  w%  the 
goods  of  the  defendant  Aftier  which  tjie  pli^ntiff,  per- 
ceiving that  the  Brstji.fa.  was  irregurar,  for  (hat  more 
jthan  a  year  ejapsed  after  the  judgoi^Qt,  so  that  it  ou^t 
to  have  been  revived,  revives  it  accordingly*  and  then 
takes  out  another^. /a.,  and  gets  it  executed.  To  set 
aside  which  last  writ,  and  have  the  goods  taken  returned, 
Mr.  Hume  Campbell  obtained  a  rule  to  shew  cause, 
yrging  that  this  last  execution  was  irregular,  for  that 
j^rom  the  moment  of  the  first  seizure  the  property  of  the 
goods  was  ^It^red,  and  the  defendant  so  far  relieved  fiom 
the  debt,  that  notvithstAqdjng  the  desertion,  the  prc^ 
perty  being  bound,  the  bailiff  might  now  return  and  sell. 
That  before  the  second  writ  issued,  they  ou^t  to  have 
aet  aside  the  first  by  motion  in  court  to  quash  the  vrit^ 
or  by  making  some  return  to  it;  otherwise  here  are  se- 
vjeral  executiona  standing  together  unconnected  on  the 
same  judgment^  which  ought  not  to  be,  imd  cited  a  case 
'ifrom  Salkeld., 


Ryder^  C.  J. 

The  tirAji.Ja.,  issuing  on  a  judgment  of  more  th^n  a 
yearns  standing,  was  clearly  irregular,  for  though  exe- 
cution be  stayed  by  equity,  when  the  injunction  is  dis- 
solved, you  must  revive  it  in  the  usual  manner;  upoi| 


K.  B. 
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Hmji^fa.  gocxls  were  taken ;  but,  it  appears,  the  sheriff  17^4. 
kft  them,  being  infarmed  they  were  not  the  defendant's,  Axovv 
so  that  he  might  have  returned  nulla  bona :  then  the  mous. 
plaintiff  properly  revives  his  judgment,  and  takes  out  a 
new  execution.  In  p<nnt  of  justice,  the  defendant  is  not 
injured;  his  goods  are  taken  now,  they  were  not  taken 
before ;  the  law  will  not  oonader  that  as  an  execution. 
The  rule  laid  down  in  Salk.  is  a  very  right  one,  but  here 
were  no  goods  that  might  in  law  have  been  applied  in 
satisfaction  of  the  debt  I  don't^know  whether,  in  point 
of  practice,  the  sheriff  ought  to  have  returned  nulla  bcna, 
or  got  the  Ji.  fa.  quashed,  before  he  could  levy  on  the 
new  one :  I  should  think  that  unnecessary,  for  the  first 
execution  was  in  effect  no  execution :  unless  the  practice 
be  so,  I  should  tlunk  these  proceedings  regular. 

Wrighi,  J. 

The  first  execution  is  agreed  to  have  been  irregular, 
and  the  goods  seized  on  it  were  waived,  on  the  defendant's 
saying  they  were  nothis.  If  they  had  taken  out  a  ca.  sa. 
in  the  mean  time,  which  was  the  foundation  of  this  ap- 
pikation,  tiie  eeoond  Ji.Ja.  would  have  been  irrq^ular. 

Foster,  J. 

It  would  be  hard  a  man  should  not  rectify  his  mistake. 

Rule  discharged. 
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1754.  THE  KING  agi.  GOODALL, K.  B. 


Warranu  of  Me.  Psbbott  moved  that  the  defendant,  who  \ni4 
^"Sr*^*  mnored  hither  by  hab.  carp,  from  Nottingham  gaol,  {to 
valid,  al-  which  he  was  comimtted  by  the  mayor  of  that  tpwn,  for 
though  the  asosting  in  puUiog  down  a  meeting  house)  mig^t  be 
unde^"wibich  b»led.  In  the  warrant  of  commitment,  the  mayor  wa» 
they  were      styled  .      Langford,  mayor  of  the  town  of  X,  in 

ff^^  ^  the  county  of  the  same.  Exception,  it  does  not  appear, 
■et  forth.  the  defendant  has  been  committed  by  any  proper  aur 
S^er^  129.  thority :  the  mayor,  if  he  be  so,  ought  to  have  been 
'    *  styled  a  justice  t>f  the  peace:  whether  he  be  ao,  or  no,  I 

know  not;  if  he  be,  the  oourt^^  mi9t  o^^ttainly,  will  no( 

t^  judicial  notice  of  it 

Mr.  jET.  CsmpAeZ/,  on  the  same  judie.  The  practice  will 
not  admit  affidavits  a9  to  the  guilt,  or  innocence,  of  the 
party:  but  this  court  may,  undoubtedly  bail,  even  in 
capital  cases.  Two  things  are  necessary  to  be  shewn  on 
a  hab^  ^orp^  to  support  th^  commitment ;  xme  is,  such  an 
ofience  as  will  warrant  it;  the  other,  that  the  penxm 
comnuttiag  ha4  )^gal  authority  to  take  the  chai^  on 
oath,  and  commit  in  consequence  of  it.  Secretaries  of 
state  are  ccmservators  of  the  peace  at  common  law,  and 
on  that  account  their  commitments  have  been  supported ; 
but  the  court  will  not  take  judicial  notice  who  are  jus- 
tices of  the  peace.  It  has  been  determined  that  this  court 
would  not  take  judicial  notice  who  are  justices  of  the 
common  pleas ;  nay,  in  one  instance,  that  Sir  William 
Chappie  was  a  judge  of  this  court. 
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The  mayor,  by  the  act  1  Geo.  1.,  has  a  right  to  teise        17M. 
eflenden  he  sees,  and  nothing  further. 

Ifr.  SoKciior  Creneraly  e  contr\ 

The  crime  for  which  the  defendant  was  oommittid,  fay  ^* 

the  1  Geo,  1.,  ia  felony,  without  benefit  of  clergy ;  and 
not  bailable  in  the  common  way,  though,  to  be  sure,  this 
csittt  may  bail  in  the  highest  < 


The  que0l&<Hi  made  is,  wlMther  it  is  naomMory  Car  the 
psnoB  committing  to  ahew  ias  authority.  TiKy  would 
have  the  comet  take  it  for  gianted,  the  aiayor  wsa  not  a 
juslke  of  the  peaoe ;  bat  I  appaehcnd,  the  oouttmry  b 
rsdicr  to  be  presumed. 

Mr.  P$rroit.^Tkt  omm  wiH  hoI  presume  the  mayot 
ajuatiee:  tlieieaie  siatiy  eoffXMCions  where asayots  aia 
not  so:  ifthisisyitmustbebyoharter;  and,  itislmion, 
the  court  never  takes  judicial  notice  of  the  charters  of 
corporations:  they  must  bring  them  in,  and  enroll  them, 
o^enrise  the  court  can  take  no  natjee  of  them.  The 
court  therefore  will  presume  nothing  against  libcftf . 

Faster^J. 

I  temember  this  oeeption  taken  toaoommilnMDt  of 
the  lord  mayor  o£"London^  on  the  •statutes  of  fiMsUe 
entry,  and  it  was  oyerruled. 

Mr.  H.  Campbell.'^TbiB  court  takes  judicial  notice  of 
jDoany  things  in  respect  of  the  city  of  London^  which  it 
idoes  not  in  the  case  of  other  coiporBtions. 

The  court  chose  to  consider  of  it,  and,  four  days  after, 
defivered  their  opinion :  when  Wright^  J.  cited  a  case  of 
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1754.       Rex  y.  Mary  Talbot^  Michaelnuu,  4  Geo.  2. ;  she  i^a3 

^^^"^       apprehended,  on  a  piivy  search,  in  a  disorderly  house ;  it 

was  objected,  that  the  person  granting  the  warrant  did 

C         -Li.    ^^^  appear  to  be  a  justice  of  the  peade,  but  it  was  over- 

^^m^  ^-m'    ruled,  for  that  it  was  a  warrant  of  commitment,  and  not 

K.  B.       a  eonriction. 

Ryder,  C.  J. 

If  these  niceties  were  to  be  required,  it  would  destroy 
a  multitude  of  commitments.  It  is  necessary  in  all  judg- 
ments, &c.,  the  jurisdiction  should  appear,  but  that  is  a 
different  matter.  Commitments  are  for  no  other  purpose 
than  to  bring  a  criminal  to  a  legal  trial  Mr.  Nares  hw$ 
mentioned  a  case  where,  he  siiys,  mayor  was  held  to  be 
sufficient,  without  justice ;  but  that  is  another  pcnnt,  and 
on  this  it  will  not  be  necessary  to  give  him  the  time  he 
asks  to  look  into  it.  ..  Beason  warrants  this  Commitment, 
ibr  any  body  might  arrest  a  felon,  and  cany  him  to  gaol^ 
without  any  warrant  at  aU, 

Denison^  J. 

The  natute  a£  the  offence.is  the  only  thing  necessary 
to  be  conffldered  here. 

Foster,  J. 

The  case  I  mentioned  on  my  memory,  I  find>  was  pot 
applii^ble  to  this  question. . 

C.  J.  Let  him  be  remanded. 
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BARNARD  v«[^  Col.  MORDAUNT. C.  P-  1754. 

The  defendant,  having  been  a  member  of  the  last  par-  Privilege 

Kament,  was  arrested,  ten  ^ys  after  the  disscdutioa  of  it,  '^^^  ^^^^  . 
,     t  ,  ,  ,1-11^  continues  to 

in  the  bbiough  he  represented,  wmJst  he  was  canvasamg  those  who 

for  his  re-election,  and  just  before  he  waa  re-elected;  upon  have  been 

which,  he^gave  a  baU  bond    The  seijeants,  Prime,  and  S^™  o^IilL'^^ 

WilkSf'  inflisting  that  his  {>rivi]ege  waa  then  subsisting,  commons^ 

affiled  to' this  covirt  fo^  a<  rule  to  shewicauae  why  the  ^^^  \]^ 

bail  bpnd  dhoiild  nol  be  delivered  up;  whicb  was  granted,  after  a  dis- 

solution  of 

Atod  nowi  Serjetot  Vnrper,  for  the  plaintiff,  hardly  P""*"*"^- 

cqppoaed  its  beiqg  nlade  absolute,  but  prayed  the  court  to 

compel  an  appearance  to  be  entered. 

t 
The  foundation  on  which  they  eonteiided  for  the  oon- 

timianecf  of  privilege  was,  thai  it  subasted  such  a  re** 

soaable  time  after  the  dissolution  of  a  parliament  as 

might  be  supposed  sufficiait  for  tiie  members  to  settle 

their  affiurs  in  town,  and  r6t\im  to  their  country  seats : 

the  defiendant^s  seat  was  in  JViluhire,  where,  in  fact,  he 

hdd  not  been  at  the  time  of  the  arrest:  and  a  case  of  the 

like  nature  was  mentioned,  Contynsj  444,  where  John 

Pitt  J  Esq.,  whose  seat  was  for  Camelford,  being  arrested 

tiiro  days  after  the  dissolution  of  a  former  parliament, 

the  bul  bond  was  ordered  to  be  given  up,  on  a  suppo^ 

sitioi^  of  the  continuance  of  his  privil^pe.    The  court,  in 

the  present  case,  leaned  against  the  rule,  but,  as  it  was 

ikit  opposed,  they  made  it  absolute  for  discharging  the 

bul  bond,  on  entering  a  common  appearance. 
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1754.       ATTORNEY  GENERAL  agi.  OEIFFITHl—i' 

EXCHSQ. 

Depositions       This  wbb  on  infbrnuitioii  exhibited  bj  tlie  Jiicmiy 

oF  parish-       Qg^gralj  at  the  rdation  of Ltads^  and  otfien/ 

loners  tend-  ^  ,        .  , .  • ,  •  •      -.  Jx       v^   ^ 

log  to  chftrge  rector,  and  peiiflraonen»  of  the  parin  of  New  Radnor , 

the  defend-    qq  behalf  of  theanelves,  and  the  rest  of  the  paridliioneri 

on7n  ^n-""*^  of  the  said  parish,  whicsh  stated  a  iriH,  whereby  £40  weit- 

forination       bequeathed  to  the  rector,  ehutcbwaidens^  and  ovene^ 

Il^l^T^^ed"^      of  the  poor,  of  this  parish,  to  be  laid  out  m  hmds,  ke.^ 

him  for  the    for  the  benefit  of  the  poor  of  thcf  parish ;  that  the  numejr 

use' of  the       ^as  paid  to  the  kte  reeUnr,  and,  on  his  death,  rebeii^ 

admUsible  in  ^^  ^  repraseatatiTes  by  the  defendant    The  infom- 

evidence,       ation  charged  several  itemands  of  payment,  and  refiisab 

where  the       ^y  the  defendant ;  and  prayed  payment  of  the  jMincipaly 

are  not  re-»     And  interest,  with  oosts^     The  defendant,  by  his  answer^ 

lators  men-    admitted  his  receipt  of  the  money,  and  declared  he  InkI 

name  in  the    ^''^^  always  ready  to  pay  it,  and  stiH  continued  so.    Td 

information,   cbax^  the  deftndant  with  costs,  kc,  the  plaintiiF  offered 

to  prove  the  demand,  &&,  by  reading  the  evidence  of 

several  parishioners,  who  had  been  examined  on  a  com<r 

mtsmon,  on  purpose  to  prove  the  demand,  and  refusal  > 

to  which  Mr.  Starkie  objected,  that  their  evidence  ought 

not  to  be  admitted,  for  that  they  were  interested  in  the 

event  of  the  cause,  in  two  lights :  1st  They  would  gain^ 

as  parishioners,  by  charging  the  defendant  wkh  interest, 

as  it  would  lessen  the  poor-rate  pro  tanto;  2dly.  By 

charging  him  with  costs,  they  would  avoid  the  payment 

of  so  much  money  to  winch,  as  parishioners,'  they  would 

otherwise  be  liable. 
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^ttt  Mr.  Perroii  answered,  and  the  ooart  agreed,  that        17M« 
hB  to  the  first  point,  it  was  out  of  the  question,  for  the  Axtornbt 
receipt,  &c«  being  admitted  by  the  answer,  that  was  enou^  Gekekal 
to  carry  ijiterest :  and  as  to  the  second,  they  would  gain         agt. 
nothing  by  char^g  the  defendant  with  costs,  because  Griffiths* 
they  would  be  aj^Iied  to  the  payment  of  the  money  ex*     y^i^mi^ 
penled  in  the  suit;  nor  would  they  lose,  if  he  was  not    Excnko. 
duurged,  for  that,  notwithstanding  the  information  being 
at  the  refaition  of,  be,  on  the  behalf  of  all  the  parishioners, 
diese  witnesses,  diougfa  parishioners,  were  not  the  relators, 
none  being  so  but  those  who  were  named,  nor  would 
any  other  be  liable  to  the  payment  of  costs,  unless  it  had 
^ipeared  (which,  if  the  fact  was  so,  it  was  incumbent  <m 
the  defendant  to  shew)  that  there  had  been  some  act  of 
vestry,  by  which  the  expense  of  this  suit  was  ligreed  to 
be  defrayed  out  of  the  pansb  stocky  in  which  case  thqr 
would  have  been  incompetent  witnesses,  unless  this  case 
\a»  within  the  equity  rf  the  statute  of  8  fV.  &  JIf.  ck  11, 
enabling  parishioners  to  give  evidence  in  all  actions  iigaiost 
pariah  officers^  and  others  intrusted  with  Ihepublic  money) 
who  should  mis-spend,  or  take  the  same  to  their  owQ 
use.   And  theoourt,  (Barons  Legge^  Sngftie,  and  Jtlam$)  ^ 
particularly  Baron  Legge^  inclined  to  think  it  was  so; 
but,  as  no  such  actof  vestry,  or  any  thing  else,  appeared, 
to  shew  the  witnesses  interested,  they  ^d  not  think  it 
necessary  to  determine  this  question,  but  over-*ru1ed  the 
objections,  and  the  depositions  were  read. 
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t754.    ^       TYNDAL  agt.  PENNINGTON.-^ — ^Excheo^ 

Mb.  Solicitor  Genreal,  on  an  affidavit  that  this 
was  ft  cause  whe^n  the  crown  wa3  concerned,  moved  for 
a  trial  at  bar ;  but  th^  court  told  him,  hecame  too  early,, 
it  being  just  after  appearance,  and  before  declaration  de^ 
livered ;  and  therefore  denied  the  motion. 


1754.  DfiLGARNO  agi.  MOllGf  AN,— ^Chanc?: 

It  was  said,  in  this  cause,  tD  have  been  settled,  that 
where  money  in  this  court  was  directed  to  be  laid  out  iii 
lands,  to  be  limited  to  certain  uses,  the  party,  claiming* 
Under  such  limitatibns,  applying  to  have  the  money  paidf 
him,  instead  of  investing  it  in  lands,  would  in  no  case  be 
permitted  to  have  it,  but  where  a  fine  would  entitle  the 
cJmmaht  to  the  fee  of  the  lands  to  be  purchased. 

Colwell  V.  Chadwell,  ,  and  Jones  v.  Aldrafi,  Ca* 

temp.  Talb.  64.  were  mentioned. 
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agt  RUSSELL. K.  B.  1754. 


Mb.  Gould  moved,  on  the  behalf  of  5/^A^  Tumlyn,  The  court 
that  one  Rus$ellj  an  attorney,  might  deliver  up  a  ocmi^  P'^"****^.* 
tract,  and  other  deeds,  and  answer  the  affidavit  which  ^J^  attorney* 
stated,  that,  in  1749,  Francis  (whose  her,  and  admini-  that  he 
strator,  Stephen  is)  contracted  for  the  purchase  of  the  ^^^  ^^^  ^|,^ 
inheritance  of  an  estate  wherein  he  had  before  a  leasehold  detention  of 
interest,  and  employed  Russell  to  transact  the  affair  for  uf^^L'^^*^** 
him ;  that,  upon  this  occanon,  he  deponted  with  Russell  confided  to 
the  contract,  his  leases,  ilnd  a  settlement  he  had  made  of  his  care, 
those  leases  on  his  marriage ;  that  the  affiar  was  to  be  ^  ^' 
completed  by  Michaelmas^  1760,  which  Russell  promised 
to  dispatch  accordingly.      That  Stephen  (his  brother 
bong  dead  before  the  completion  of  the  affmr)  had,  several 
times,  requested  Russell  to  let  him  have  the  deeds,  and 
his  bill  of  costs,  and  often  repeated  his  request,  but  Rus^ 
sM  refused  to  do  ether :  that  Stephen^  since  hb  brother^ 
death,  had  got  a  conveyance  from  the  vendor  of  part  of 
the  estate,  but  that  «£1800  was  due  firom  his  brother, 
e8Ryinginterest,and,for  want  of  these  deeds,  he  had  been 
prevented  from  sdling  to  disdiarge  it. 

The  court  objected,  that  here  was  no  cause  depending 
in  the  court;  and  therefore  doubted,  whether  they  could 
mterpose  in  this  summary  way,  to  compel  the  attorney  to 
dehver  up  the  deeds. 

Mr.,  Goii/ff.'— The  ground  of  my  motion  is  this :  as 
the  confidence  which  attomies  acquire  in  the  country  is 
on  account  of  their  being  admitted  by  the  courts  above. 
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1754.  every  breach  of  that  confidence  ought  to  be  pumshed, 
"""v^  and  redressed,  by  the  court  they  bdong  to.  There  was  a 
case  of  this  kind,  HilAl  Geo.  1:*  one  Strong  had  amcat- 
gage  on  the  estate  of  Thonuu  Howe^  whose  brother, 
William  Howe^  an  attorney)  iqpplied  to  Mr.  Strange^ 
-^  ^n  (afterwards  Sir  John)  who  had  the  deeds  in  hb  custody, 
«  .  c^  611  ^V^*  ^^  ^  could  get  more  money  on  the  mortage, 
and  would  pay  off  Mr.  Strongs  and  for  that  purpose 
desired  to  have  the  deeds :  Mr.  Strange  delivered  lo 
him  the  deedsy  but  it  appeared  afterwards  to  be  only 
a  stratagem  to  get  them :  upon  his  reftising  to  re-delivar 
diem,  an  application  was  made  on  the  prinople  I  now 
move,  and  a  rule  was  granted  against  Hoiwt^  the  attor- 
ney,  to  shew  cause  why  be  should  not  deliver  them,  aad, 
after  that,  an  attachment  waa  granted  against  hiii^  on 
which  he  delivered  the  deeds. 

Ryder,  C.  J. 

I  ahafl  go  as  &r  as  possiUe  in  a  case  of  this  kind;  for 
idiat  Mr.  Gould  says  is  true,  that  the  credit  ua  oonvej- 
ancers  is  on  account  of  their  being  admitted  officers  of 
^»  court  The  rule,  however,  that  has  been  mentioDedt 
is  oidy  a  jMieoedent  for  a  rule  to  shew  cause:  let  there  be 
a  rule  therefore  to  shew  cause  why  Russell  should  not 
deiiTer  up  the  deeds  (not  answer  the  affidavit):  but  I 
will  give  no  opinion  as  to  what  may  be  done  on  abcwiag 
cause. 
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BENNETT  agt.  CRADOCK, Chanc.  HBA. 

Plaintiff  by  his  bill  claimed  the  estate  rf  <Hie  Towtu-  A  probate  of 
endj  as  his  next  of  kin:  to  which  defendant  demurs,  for  ^^/^^^^ 
that  plaintiff  by  his  bill  had  stated  a  will,  and  for  that,  it  ia'avoided^ 
if  thei:ehad  been  no  will,  the  other  next  of  kin  (for  others  '^^P'  claim- 
were  diadosfd  by  the  bill)  ou^t  to  have  been  parties.       of  kim  °^^ 

Jt  t^ppeaied,  on  reading,  that  the  will  which  the  pU^ 
tiff  mentioned,  was  a  pretended  on^  and  that  in  fiict  no 
iriU  was  made:  the  pretended  will,  however,  had  been 
proved ;  so  the  demurrer  was  allowed,  for  you  must  first 
get  rid  of  the  piobate. 


EMMETT  agt.  AYLIFFE.— Chahc.  1754. 

Afteh  answer  put  in,  plaintiff  amended  his  bill  by  The  defend- 
adding  several  suggestions,  without  praying  any  new  ^nt  cannot 
relief:  to  which  defendant  demurred.  amended 

bill,  by  which 

The  demurrer  coming  on  to  be  argued,  it  was  objected,  ^^^^^^^^ 
that  the  defendant,  having  answered,  could  not  demur  to  after  answer 
the  same  bill,  and  here  was  no  new  relief  sought  by  the  ^  ^^  «"- 
amendments,  so  that  this  demurrer  could  only  affect  the  ^ 
amendments,  which  in  &ct  amounted  to  nothing. 

x« 
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Chanc. 


But,  for  the  defendant,  it  was  insisted  by  Mr.  Hmletfy 
that  defendant  might  demur  to  the  whole  of  the  amended 
bill,  as  if  he  had  never  answered,  just  as  a  defendant  at 
law  might  demur  to  an  amended  declaration,  though  he 
had  pleaded  to  the  original  one ;  'the  amended  declara- 
tion in  that  case,  and  the  amended  bill  in  this,  being  to 
be  considered  as  a  declaration,  and  bill,  de  novo.  But  it 
was  answered,  and  agreed,  by  my  Lord  Chancellory  that 
this  was  not  the  case :  that  it  was  so  at  law,  because  there 
an  amended  declaration  was  in  fact  a  declaration  de  novOy 
the  original  declaration,  the  plea  to  it,  and  all  the  subse- 
quent proceedings,  as  replication,  or  even  issue,  being 
entirely  out  of  the  case,  and  not  appearing  on  the  record ; 
so  that  the  defendant's  demurrer  to  the  amended  declaitu 
don  made  no  inconsistency  on  the  record:  but  in  equity 
the  original  answer  still  appeared ;  and,  on  the  opening, 
notice  was  always  taken  of  the  original  bill,  and  the 
answer  to  it,  as  well  as  the  amended  Ull,  and  the 
answer  to  that:  that  the  defendant  could  not  therefore 
demur  to  the  original  bill,  because  he  had  already  an- 
swered it,  nor  to  the  amendments  because  no  new  rdief 
was  prayed :  and  that  if  the  plaintiff  had  prayed  some 
new  relief,  or  stated  such  new  facts,  as  might  posablj 
have  been  the  case,  (though  it  was  not  so  here)  as  would 
have  been  a  bar  to  the  relief  prayed  by  the  origmal  bill, 
the  defendant  might  have  demurred,  but  not  otherwise. 


Demurrer  overruled. 
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FREKE  agt.  COLEPEPPER. Chakc.  1754. 

Plaintiff,  by  his  amended  bill,  stated  a  mortgage  Id  a  bill  for 
made  by  defendant's  ancestor  to  him,  that  the  security  ^^^^^''^^ 
was  become  insufficient,  and  therefore  prayed  a  discorety  scended,  the 
ef  aaseta  descoided  to  the  defendant,  and  relief  against  ^^^»  ^  ^« 
tliem.    To  this  the  defendant  demurred,  for  that  the  presentative, 
lepresentatiTe  of  the  mortgagor's  personal  estate  was  not  most  both 
befiwethecourt,  so  that  the  court  could  not  make  a  com-    ^ 
plete  decree :  and  Mr.  Capper ,  in  support  of  the  demurrer, 
cited  a  case,  determined,  by  the  present  Chancellor,  be- 
tween J$hur$t  and  jfiyre,^  in  which  the  plaintiff  by  his  •  2  Aik,  51. 
bill  chaigedy  that  the  defendant's  testator  was  indebted 
to  him  in  a  bond  debt,  together  with  another  person,  (for 
whom  defendant's  testator  was  a  surety)  and  prayed  dis- 
covery  of  assets,  and  relief:  the  bill  expressly  charged, 
that  the  other  obligor  was  a  beggar,  and  in  the  Fleet,  so 
that  no  relief  could  be  expected  from  him ;  yet  the  court 
allowed  a  demurrer  of  this  kind,  for  want  of  parties, 
because,  whatever  be  the  circumstances  of  the  ptfrties, 
the  court  must  make  a  complete  decree. 

Mr.  Ciarke,  for  the  plaintiff,  admitted,  that  the  general 
rule  was  as  they  contended,  that  a  person  having  a 
scanty  security,  seeking  in  this  court  to  charge  the  assets 
of  the  testator,  must  bring  the  representatives  of  the  per- 
sonal estate  (that  being  first  applicable)  before  the  court, 
as  well  as  the  hdr :  but  that  in  this  case  one  HamiUotij 
who  was  the  personal  representative,  had  been  a  party  to 
Ihe  original  bill,  and  had  denied  assets,  and  the  defend- 
ant, in  his  answer  to  that  original  bill,  had  likewise  made 
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the  want  c£  assets  in  Hamilton  part  of  his  defence ;  fbr 
which  reason,  Hamilton  being  dead,  and  his  representa- 
tive not  to  be  found,  the  plaintiff,  on  amending  his  biQ, 
thinking  him,  as  nothing  could  be  expected  from  the  per- 
sonal estate,  an  useless  party,  struck  him  out 

llie  Attorney  General^  and  Mr.  Capper y  replied,  and/ 
the  court  agreed,  that  he  must  be  before  the  court,  that 
the  decree  might  be  complete,  and  it  was  the  plaintiff^s 
own  &ult,if  hesuffisredhimsdf  tobesotakenin;  mp^ 
ciallj  as,  on  reading  the  amended  Inll,  it  appeared,  that 
the  plaintiff  had  repeated  his  chaige  of  persooai  aasetSy 
though  he  had  omitted  that  defendant.  So  the  demurrer 
was  allowed. 


CUANC. 


1754.  MILLS  agt.  GREGORY. K.  B. 

A  rule  for  a  M&.  HcTMS  Campbell^  and  Mr.  C^>  coming  now  to 
P^^lJ'^^^°^  shew  cause  against  a  rule  fat  a  prohibition^  Mr.  SoUeiior 
without  General,  and  Mr.  Pratt,  for  the  rule,  confessed  it  oug^t 

^\^^'  to  be  discharged,  for  that  they  found  it  had  been  de- 
termined that  wages  for  service  in  the  xiver  were  within 
the  indulgence  granted  to  mariners.  Wells  v.  (hnnmd, 
S  Lord  Raym.,  lOM.  (6  Mod,  S88,  Rqx  temp.  Q. 
'Amu)  Upon  this,  Mr.  flwfieC&cpretted  for  its  being 
discharged  with  coats;  but,  en  the  other  side,  it  was  said^ 
that  the  cases  appeared  doubtful,  before  this  was  fiiund : 
that  the  rule  was  moved  fcr  on  the  Cases  temp.  W.  &,  5^30, 
Opif  V.  Child,  Salk.  81,  and  it  would  be  hard  togrant 
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this  aefcllad  oaie^  and  tbare  ms  but  on^ 


had 


DenUoOf  J. 

I  atvtrlMtrd  of  a  niLi  to  dudunge  a  piohilutiaii  vith 
ooala.    la  pmhihiliani,  at  connnon  kw»  there  wob  bo 
ncr  bj  tha  act  of  fT.  a.»  till  after  plea  pleaded. 


Per  curiam* — It  wpuld  be  hard  that  a  party  should 
a  ttDi^  eaae  was  overlooked  by  his 
Let  the  rule  be  diadiarged,  but  wMwut  costs. 


K.  B. 


THE  KING  0gi.  BUB6ESB.-— S.  B. 

Mm.  Attoekby  QMMunAi*  moved  &x  a  certiorari  io 
remove  an  wdiotiMat  egaimt  Dehrak  Burgees^  fomd 
at  tbe  aanzee  fat  the  eoim^  of  Surry^  tar  shultiiigi  and 
loddq^  up,  OM  of  the  gatea  of  JKicAaitiad  park. 


I  more  tbb,  bj  the  Ungfa  epeoial  eommmid,  on  bdialf 
of  Ae  deftndant,  that  the  civil  i^ht  (for  this  ia  a  matter 
of  right  wherein  the  crown  is  coneemed)  may  be  pro- 
perly tried.  His  majestjr  only  wants  to  know  what  the 
right  of  the  subject  is^  that  he  may  enjoy  it 

Mr.  Gould. — ^I  make  no  doubt  this  is  moved,  as  Mr. 
Attorney  says,  by  the  special  command  of  his  majesty. 
But,  as  counsel  for  the  king,  or  prosecutor,  I  must  object 
to  this  modon ;  1st,  that  by  all  the  statutes,  par^cularly 
that  of  8  FT.  and  M.,  ch.  12,  it  is  directed,  that  all 


1754. 

On  the  mo- 
tion  of  the 
Jttomeg  Ge^ 
neral  for  a 
certiorari  to 
remove  an 
indictment, 
the  right  of 
the  crown 
having  beea 
mentioned 
by  him  to  be 
in  disputb^ 
an  affidavit 
is  required 
from  the  de* 
fendant,  ac- 
cording to  5 
^.  and  Af  ., 
thst  the  free- 
hold is  In 
question. 
^jf^f  128. 
S.  C. 
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1 7^4.        matters  eonoerning  mdictmeiitB,  be.  of  higfawi^  i&all  btf 

Th'^KVi       *"^  ^  ^^  proper  oounty,  and  no  eertiorari  awarded^ 

agt.         unless  an  affidavit  be  made,  that  some  ri^t  of-freehold, 

BuEGESs.     &c.  comes  in  question,  and  there  a  reoogtiizance  is  di^ 

^'^'"Y^    rected*     Sndly.  This  is  an  indictment  foimd  at  the 

K.  B.       assises;  and,  I  apprehend,  it  is  a  known  nile^  never  to 

grant  a  certiorari  at  the  prayer  of  the  defendant,  because 

one  of  the  judges  goes  there. 

Mr.  Atiometjf. — ^The  acts  aUnded  to  relate  to  xvpair^ 
ing  highways,  and  not  stopping  them.  If  I  pleased  I 
might  stop,  or  conduct  thb  indictment;  but,  as  it  is  a  civil 
right  whidi  is  in  questicm,  his  miyesty  chooses  to  have 
that  right  tried  here,  and  I  move  by  his  order. 

Rydcr^  C.  J. 

This  is  an  uncommon  case.  The  matter  in  dispute  is, 
his  majesty^s  private  right  to'  Richmond  park :  fHrivate  I 
call  it,  (though  his  majesty  is  entitled  to  it  in  right  of  his 
crown)  in  oppoation  to  that  public  rij^t  which  makes  him 
prosecutor:  the  counsel  contending  ajqpear,  one  onbehalf 
of  the  crown  in  virtue  of  its  right  to  the  estate;  the  other 
for  the  crown  in  its  puUie  capacity.  Sight  of  fredidd 
is  agreed  to  be  an  exception  to  the  general  prohibition  of 
certioraris^  and,  on  stating  this  case,  there  appears  toi^be 
sudi  a  right  in  question.  Whether  these  acts  relate  to 
obstructions  of  highways,  or  not,  I  know  not  . 

Mr.  GotfM.»-The  words  are,  ^^  all  indictments  &c,  on 
tliat  act,^  and  nusances  are  mentioned  before. 

C.  Justice. — But  to  go  further.  The  law  is  general, 
that  the  king  may  remove  his  cause,  as  he  pleases ;  and, 
I  think,  though  the  name  of  the  crown  did  not  appear  in 
it,  he  might  remove  it  on  a  suggestion  that  his  interes^ 
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was  Qoiioenied^  if  he  tboii^  it  mK  Mr.  Aikmugf^B  ap. 
{Aealian  beiog  oo*^  part  of  the  defiendant  makes  no 
difercpce»  fiur  it  id  avffident  if  it  be  on  bdialf  of  thii 
crown* 


Wrighi,  J.— -Tfais  motioii  is  certainly  new»  and  I  have  K.  B. 
some  diflSculties  in  it  It  is  a  modoo  fiir  ^  defiendant: 
his  majesty  out  of  his  tenderness,  as  a  civil  right  was 
conoemed,  assents  to  the  motion,  but  it  is  neverthdess 
moved  on  the  part  of  the  defiendant  Let  tfaeindktment 
be  what  it  will,  it  is  not  a  motion  of  coarse  ftr  the  de* 
fiendant:  the  defendant,  applying  for  a  ceriiararij  must 
make  a  special  case.  There  is  an  express  negative  on 
the  defendant's  obtaining  a  certiorari  by  the  act,  (5  W. 
and  M.,  c  11.  $  6.)  without  an  affidavit 

Denison,  J. 

An  affidavit,  surely,  might  easily  have  been  had :  we 
can^t  consider  this  matter  as  appearing  upon  the  in- 
dctment 

Mr.  Attorney  General, — I  might  have  moved  this, 
without  saying  far  whom:  blitl  (hoii|^  it  uoie  caidid 
to  stale  the  circumstances  <£  the  case,  as  a  civil  rig^t  was 
concerned.  I  have,  however,  an  affidavit  finom  the  de- 
foidant  of  the  rig^t 

The  affidavit  was  aoeordingly  read 

Foster^  J. 

This  settns  to  stand  much  on  the  same  circumstanoes 
as  ihejfritiol  case,  for  there  the  king  was  not  a  party  to 
the  record,  but  he  appeared  to  be  interested  in  the  dis- 
pute:  and  I  take  it  to  be  a  general  rule,  that  the  Jitor^ 
ney  General^  when  the  king's  ri|^t  appears  to  be  con- 
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ooeiifldy  may,  widiout  a  special  oidcr,  have  it  tried  where 
he  pleeaei.  Forty-four  yean  i^,  the  Queem  v.  Jmitr^ 
^o»  WIS  an  iiidiotiiient  for  an  affinay  in  the  veige  of  the 
palace;  a  certiorari  removed  it  hither^  but  the  Jtiomey 
General  came  in,  and  made  his  dection,  cm  the  part  of 
the  crown,  to  proceed  there,  and  a  procedendo  was 


Wright,  J. 

I  only  doubted  on  aoooimt  of  its  being  moved  as  a 
matter  of  course.  If  the  crown's  inteiest  is  coDoemed, 
no  doubt  that  it  is  a  sufficient  reason^  and  it  now  appears 
to  be  so  by  the  affidavit 

Rule  granted. 


1754.  The  KING  agt.  GRIFFITHS. K.  B. 

Aruletore.  Tsii;  inaster  doubting  whether,  by  the  teims  of  this 
tersindU'.'  n»l«j  (hereby  all  matters  in  diftrmioe  between  the 
fereoce  be-  pardes  were  referred  to  him)  he  was  bound  by  die  re- 
JlSes  uTthe  ^*™  ^  *«  *«^»  the  rescue  returned  being  contra, 
master,  in  a    dieted  by  six  affidavits,  and  two  supplemental  ones  <^ 

case  where  a  the  officer,  owning. that  bis  had  nevtt>  airested  the  de- 
'  rescue  had      x»    j    ^  -km-     n 
been  re-         tendant,  Mr.  Perrott  now  moved  for  the  directions  of  the 

turned  by       court,  and  he  contended,  that  the  defendant,  by  praying 

ihesheriff,      j,^  ^  ^^^^^^^  might  go  to  (he  master,  had  admitted 

court,  on        *e  truth  of  the  return  as  to  the  fihantiff  in  the  ordinal 
hearing  affi- 
davits, had  refused  to  set  a  snail  fine^  thinking  the  return  warrantedi 
is  not  an  authority  to  him  to  decide  upon  the  reality  of  the  rescue; 
and  is  incorrec(l|r  drawn  up.    fiiyer,  U8.  S.  C. 
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;  that  aU  thenutftcr  has  lb  dottuiatterofocMii.       17^4. 


pntatioii  only,  that  he  »  not  at  liberty  to  pve  «hat  part^   TbBKii^ 
of  the  debt  he  pleases,  but  must  give  the  whole;  and  if        ^^ 
the  return  be  in  fact  false,  the  defendant  must  hare  re-  Gaiffiths^ 
course  to  his  remedy  against  the  flhesiff*  ^^y*^^ 

K.  B. 

Mr.  Naresj  e  c(mir\ — The  court  doubled^  whether 
thej  oould  hear  affidavits  contradicting  the  rescue^  till  I 
cited  ansa  in  point,  wheinn  it  had  been  detemiined^  that, 
though  the  reoord  of  ^jDesoue  ooidd  not  be  conjLv«dbQted» 
they  would  hear  affidavita  of  this  sort,  ift  mitilgatiDii  of 
the  fine.  The  reference  to  the  master,  therefore^  oiust 
be  meant  to  enable  him  to  settle  the  guaiUttm  of  thex 
money  the  defisndsDt  is  to  pay,  and  not  merely  to  com* 
pate  the  amount  of  the  plaJntJiTs  demand. 

Byder,  C.  J. 

If  the  whole  debt  was  always  to  be  paid,  there  coold 
benooooaoon  tat  a  refeienoe  to  the  master,  to  settle  all 
differences  between  the  parties;  which  is  an  unusual  kind 
of  a  rule. 

Wright,  J. 

The  court,  on  the  authority  of  the  cases  ctted,  eattved 
into  the  affidants,  but,  on  reading  them,  thought  tke 
ntum  by  no  means  groundless;  rather,  that  the  rescue 
wBsreal;  so  that  that  matter  oould  not  be  intended  to  be 
refined  to  the  master:  we  oould  not  theDefom  seta  floatt 
fine,  as  Mr«  Nart9  tlesifed,  but  sentit  to  this  master  fa 
compute,  and  settle.  To  refer  til  matters  in  difierenee 
could  not  be  the  direction  of  the  court 

Denitmj  J. 

If  an  attachment  goes,  (which  this  nde  was  deogoed 
to  prevent)  the  party  must  have  satisfaction:  the  matter 
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1754.      ^  hare  is  at  most  but  doubtful,  and  the  court  would  uotset 

^^^"^        a  small  fine,  unless  it  had  been  dear  there  was  no  arrest 
The  King  ' 

^«*'  Fo$ier,3. 

Griffiths. 
y^py^^        Mr.  Nares*n  appUcadcm  was  not  denying  the  fret,  for 

K.  B.        It  appeared  doubtful  aa  the  affidavits  he  produced,  but 

only  to  mitigate  the  fine. 

C.  J% — ^This  is  a  rule,  by  consent,  to  xefer  all  matters  in 
diAsrenoe.  What  were  the  matters  in  difierenoe,  at  the 
time  of  this  rule  ?  Whether  there  had,  or  had  not  been 
a  reacue,  it  is  plain,  was  then  a  point  disputed;  the 
court  thoo^t  it  more  probable  that  there  was,  than  that 
there  was  not,  but  did  not,  however,  determine  that  point; 
so  that  that,  as  well  as  the  rest,  went  to  the  judgment  of 
the  master.  Unless  it  was  understood,  that  the  master 
was  to  oonuder  the  doubtfulness  of  the  rescue,  by  way  of 
mitigation  of  the  fine,  it  could  mean  nothing:  I  look  on 
it  as  making  him  arbiter  of  all  matters  between  the 
parties* 

Wright,  J.  ^ 

It  could  not  be  understood  to  be  referred  to  the  con- 
aderMaon  of  the  master,  whether  there  was  a  rescue  or 
not;  for  the  court  refused  to  set  a  small  fine,  thinking: 
there  was  a  rescue;  and,  by  referrii^  it  to  the  master, 
meant  that  the  defendant  should  speak  with  the  pro^ 
secutor.  In  Mr.  Nares^B  oases  there  was  clearly  no  res- 
cue; but  the  court  thought  otherwise  in' the  presoit 


The  whole  court  agrc^ng  that  it  had  been  drawn  up 
contrary  to  their  directions,  or  opnion,  ordered  the  rule 
to  be  discharged. 
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TENOUB,  executor,  &c.  agt.  SMITH,  executoc,  &c.         1754. 
K.  B- 

Ma.  Sxbjsaxt  Poole  had  moved  for  leave  to  amend  An  executor 

a  declaration  (in  which  the  promise  waa  hud  to  the  tea-  ]^J^^ 

tator,  the  defendant  had  pleaded  turn  assumpiii  infra  tex  amendhitde- 

(umosy  and  the  parties  were  at  issue  oa  it),  and  laj  the  cation  bj 

promise  by  the  defodant  to  the  phuntiff  himself,  instead  muRBUierao* 

of  his  testatcH*,  the  fact  being  that  there  had  been  no  pro-  to  himself, 

mise  to  the  testator,  but  to  the  executor,  within  the  nx  ''^'^^^^ 

one  to  his 
years :  on  the  anthmty  of  the  Duchess  of  Marlborough  testator. 

V.  fVhitmorc^  H.  4  Geo.  SL,  affidavit  of  notice  of  mo- 

tion,  &c,  a  rule  to  shew  cause  having  been  hereupon 

granted,  Mr.  Lawson,  a  few  days  aflerwards,  aigued 

against  this  rule;  he  said,  the  proposed  amendment 

would  make  it  a  new  dedaration.     That  it  was  a  well 

known  rule^  that  a  new  count  can^t  be  added  after  a 

second  term;  this  is  another  way  c^  doing  the  same 

thing,  and,  if  allowed,  will  be  an  evavon  of  that  rule : 

therefore  they  come  too  late. 

Serjeant  Poole. — Though  there  b  such  a  rule,  I  don^t 
doubt,  the  court,  on  circumstances,  would  dispense  with 
it:  but  I  do  not  move  to  add  anew  count,  only  to  rectify 
a  mistake,  by  changing  the  name  of  the  testator  to  that 
of  his  r^resentative.  In  the  case  I  cited  on  the  motion, 
notwithstanding  all  objecticms,  this  amendment  was,  on 
full  consideration,  allowed. 

Ryder^  C.  J. 

The  court  has  been  very  indulgent  in  cases  of  this 
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sort,  where  the  plaintiff,  discovering  that  he  had  mistaken 
hb  method,  desires  leave  to  rectify  it.  He  can  prove,  it 
seems,  a  promise  to  himself,  though  not  to  his  testator^ 
to  avoid  the  statute  of  limitations.  The  restriction  of 
two  terms  is  only  as  to  additag  a  new  count,  which  is  not 
K.  B.  the  case  here:  it  is  not  substantially  any  further  a  new 
•  count,  than  that  it  varies  the  case,  which  is  the  case  of  all 

amendments. 

In  the  case  cited,  theappGcation  was  after  issue  joined, 

*%Str*  89a  and  notice  of  trial:  that  was  the  caseof  the  *  Duchess  of 

\  Bam.4M.   Marlborough  t.  Whitmore,  H.  4  Geo.  «.,  whew  this 

amendment  was  allowed  after  great  deliberation,  and 

ddnte;  because  otherwise  the  debt  would  be  lost,  on 

wludi  ground  the  court  has  often  given  leave  to  amend. 

The  other  judges  concurring,  the  rule  was  made 
absolute. 


I'he  above  caset^  from  page  67^  are  of  EaUer  Term, 
17S4. 
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TAYLOR  (on  the  Demise  of  JOHN  TRACY  1755. 

ATKYNS)«^..  HORDE;  ,  ^;;;;~ 

iS.  C. 
On  a  Special  Ferdkt^/ound  on  a  Trial  ai  Bar,  in  EjecU  4*  tenant  in 

ment^  m  B.  H.  dcr,  eoten 

upon  the  estate 
or  B>»  tenant 
Sir  Edward  Atkynt,  Knt.,  fof  life,  under 

one  of  the  Baroiu  of  tlie  a  judgment  in 

Exchequer.  ejectmen  t,  and 

j  enfcoffii,  for 

Mary,  his  Ut  wife,    zz  Sir  Jtohert  Atkyn»,  Knt.    =.   Aim  Daeret,  hit  2d  the  pur|XMe  of 
«Ked,  ftnd  Jlf^^i,  ofthe fiath, died,  9th  F<6.  wile, died,  9th  OM.  making  a  ten* 

J^O'  1709.  1718.  ant  to  the  pre. 

I  cipe.     Upon 

Sir  JUbert  Atkyiu,  died,   =r    Laaim  Carteret.         the  grounds 
without  tsMie,  9ih  Nov,  on  which,  in 

l''^^'  the  ancient 

law,  disseisins 
were  consider* 
This  case  was  ai^ed  in  Trinity  term,  1755,  by  the  fj.^?^  *•"*• 
Hon.  Charles  Yorke,  for  the  plaintiff,  and  Mr.  Knowler^  the  doctrine 

for  the  defendant.  which  pre- 

vaiiM  respect* 
ing  them,  both 

MtI  Yorke  stated  the  several  facts  found  by  the  special  afieVihe'intro- 

verdSct,  to  the  following  effect,  viz.  duction  of  the 

^  assize  of  no^iel 

ditMeisim,  and 

That  on  the  8th  of  June,  1669,  Sir  Robert  Jtkyns,  the  ^^jJVt'i^i!.'' 

elder,  was  seised  in  fee  of  the  premises  in  question;  and  tion,  the  court 

beitig  so  seised,  on  the  12th  oiJune,  1669,  executed  three  \^^^  ^^^^^^ 

several  indentures,  on  the  marriage  of  his  son.  Sir  Robert y  such  a  juds- 

the  younger,  with  Louisa  Carterety  first  a  deed  of  co-  not  possibly  -r 

venants  (which  for  distinction  sake  is  called  the  lesser  *»«  »  d«»««win, 
^  ,  and  that  a  re* 

coverjt  suffered 
by  means  of  it  could  not  be  supported.  Also  diey  agreed,  from  the  nature  of 
a  common  recovery,  and  the  prineiphs  which  pervades  all  the  cases  in  which 
they  are  held  to  be  ralid,  that  the  proper  parlies,  and  those  who  have  a  right 
CO  suffer  it,  must  alone  join  to  render,  it  effectual :  that  fraud  and  covin  vitiate 
the  transaction,  and  that  no  estate  founded  on  a  mere  artifice  shall  enure  to 
Ijar  those  in  remainder ;  and,  for  those  reasons,  that  the  recovery  w^s  void. 
Bat  a  JeasQ  for  lives,  made  under  a  power,  on  the  contiooaDce  of  which,  till  , 
*a  certain  time,  the  right  of  the  lessor  oC  the  plaintiff  to  his  remedy  bj  ejert- 
•  mem,  depended,  from  various  deficiencies,  being  deemed  invalid,  the  defendaat 
had  judgment  in  the  action  of  ejectment 


"""^^  ^   ^Aj/I7if,  Hui  eMer»vfiiiig}it>£%b<  fiaih;  andDuie  Jlfarj^^} 

ToWfWJC^  his  wife;  of.Ae  orie  part,  and  -r — ikfttretj.md.f^T-^., 

^^  Lowcy  of  the  other  part;  wherein,  after  a  recital  of  the 

^^  '    i     iMcriflge,  and  former  joiiiture  of  Dame  Jfoiy^  wbidi'iibe 

^2^,.^^,^^,    l\ad  agreed  to  resiounee,  it  wa»  covenanted,  that  afinef 

]f'  ]^  •       ntr  cdnMaan^^  4e  droit  come  ceo  &p.,  should  be  levied'  cf ; 

i    •        7^  the  premises  now  in  question,  the  uses  wfaereDf  att  ^do^^ 

*   -^  •''•-  -   clared  to  be  to  Sir  Robert,  the  elder,  for  life,  to  Dame 

M^^fhiar  wife)  for  life,  for.  her  jaintww^-.t^  Sifo  Botl&'t, 

the  aon^and  Louim  CarUrety  and  the  h^  of  iteb  ttmh 

bodios^;  romamd^  to  tibe  jeigkt  Jbmos  pi  ^  JRobttHy  ^ 

eider..  1  /    >  -   ■  .  r  •  ..        .'..  -v  -..-;'■.:  ^  •  >n 

_       _   ■  ,    •.■■:■;■      •   :.    •-    .•;>':'..:,:     :..:    .; 

In  which  indenture  is  contained  a  covenant  by  Sir  Ro-^ 
bert  Ath/nSf  the  elder,  that  if  the  prfSBuas^^flleAnei^be 
well  and  sufficiently  conveyed,  limited,  and  assured  to 
the  baeB  m&iend^  cm  6rlK%e'thft8fitly;dagr<of  j^Mmter 
then  next,  then  the  said  Carteret  and  Lowe  should  stand 
aeiaed  ^thevedF>ti>llfe  ii«e^  efiNte^M^.Mditttite)  i)^\W^ 
ilJteDtrorpeffx)^  whi^iiK)ev«r.>:  ..  -.N.vr»  iv-'.x.i'.ro 

The  great  deed  (which  is  the  &wi^g9ti^intet^.«a 
comprehends  the  premises  contained  in  the  last  deed, 
imth  flian^'OtJieF  estMes)  is  by  bdciitili^Tof*  kaai  ifiid 
iseleaaei  11  and  18  Jun^  1069»  thi^  roteaae  l]ff»ng  nf  Ihscb 
parts ;  between  %  Edmr4  JMn/n^;  Sir  M^t  Att^t^ 
the  elder,  and  Dame  Mary^  bis  wife;  of  j||q  !$£  paxt(.  ^ 
George  Carteret ,  Bart,  and  others,  of  the  Sd  part;  Sir 
^eft  44%i^t]^,^i|,;  mnl  4imM:  jC^tads^^lol'^lSd 
pprt  lA43o»iiideimtioaof,£6600>^^ 
Ih^^d  JM»^  Cwtt^t^  and  for  nudin^ir.pravkifm.fof 
PMb  ^MiiiSTf  «<il  tbe  said:  hmi$a^  Sk  IbAefi  A^  .llie 
elder,  gran<#M  ip  QirkMtmiLcme,  wAA^^AekBp 
(among  other  estates)  the  premises  in  question,  to  hold 
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(as  to  Che  pramMs  in  questuHi)  to  the  ufte  of  Sir  Soieri,        175^. 


Taylov 


liie'elder,  for  life;  to  Dame  Marify  Us  wife^  for  her  life; 
to  Sir  Robert  J  the  wa,  and  LouUa  Carteret^  and  the  heuv     .*  " 
of  their  two  bodies;  remainder  in  fee  to  Sir  Robtrt^  the 
fibber. 


CcrreDant  with  Carteret^  and  Lowtj  to  levy  a  fine  of 
aB  the  premiseSy  to  the  uses  therein  before  ex^nressed. 

AH  tfie  thne  deads  were  duly  executed. 

Ill  rmi^tem,  ]£a^afei».was levied  of  aH  the  k^ 
the  gnat  deed.  On  the  6th  Jtffy,  1669,  SnrlZii^^  the  a0»^ 
intermaniedwitfaLotf ifa  Carteret.  On theSd  March,  I68O9 
DameJIaiydiad  On  die  96th  of  ^pri^lfiSl,  Sir  iZakr/, 
the  ddor^jndmaaatdomitttoD  hbinlradednanMge  with 

I. 


HoEDBi 


In  winch  deed  of  release  are  contained  three  provisos,        K.  B« 
lift 

lat  A  power  for  Sir  Robert,  the  dder,  and  Dame 
Jfoiyyiriien  respectively  in  possesaon,  to  lease  all,  or  any 
pan  of  the  premises  (except  the  capital  messuage)  for 
CDBy  two^  or  three  lives,  in  possession,  or  remainder,  sD 
as  therc  werenotmore  than  three  lives  upon  any  of  the  said 
estates  at  the  same  lime,  and  reserving  the  best  rent  that 
could  be  got  fer  the  same. 

8dly,  A  power  for  Sir  Robert,  the  elder,  to  make  a 
jointure  of  all,  or  anypart.cf  the  premises^  on  any  futnre 
wife. 

Sdly,  A  like  power  for  Sir  Roberi,  the  grandsoOt  irfMB 
in] 
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Ann  DacreSf  wherein  he  recites  the  power  reserved  tp 
him  by  the  great  deed,  of  making  a  jointure  ibr  a  future 
wife,  and,  in  pursuance  thereof,  settles,  limits^  and  ap- 
points the  premises  in  question  to  the  said  Ann  Dacres^  for 
her  jcnnture.  On  the  28th  x£Aprily  1681,  that  maitiage 
was  had. 

That  on  the  Slst  of  May,  1698,  by  indenture  of  lease^ 
between  said  Sir  Robert,  the  elder,  of  tlie  one  part,  and 
John,  Thomasy  and  Robert  Dacres,  (nephews  of  Dame 
Ann)  of  the  other  part.  Sir  Robert  (redtiB^  his  power 
of  leasng)  leases  all  the  premises  now  in  question,  to  tbe. 
three  Dacre8\  to*  hold  for  thdr  lives,  and  the  life  of  tbe 
survivor,  paying  £1lSf^'per  annum. 

N.  B.  There  is^  na  covenant  for  payment  of  the  renty 
nor  any  clause  of  re-entry  for  non-payment 

In  whidi  lease  there  is  a  dedaration  by  Sir  Robert 
Atkynsy  the  lessor,  that  the  true  intent  and  meaning  of 
that  lease  is  to  preserve  the  remainder  limited,  by  the 
thereinbefore  recited  settlement,  to  the  right  heus  of  the 
said  Sir  Robert ,  or  to  such  other  person,  or  persons,  as  he 
should  i^pcunt,  from  bdng  barred  by  recovery,  or  other-- 
wise. 

That,  on  the  8th  cfJune^  1098,  John  Dacres,  one  of  the 
lessees,  executed  a  letter  of  attorney,  impowering  Thonuu 
Barker  to  accept  livery  of  soon  of  the  said  demised 
pranises,  for,  and  in  the  names,  and  on  bdialf  of  the  thiee 
lessees. 


.  On  the  5th  of  Ju/y,  1698,  Sir  JRoier/,  in  penop,  deli- 
vered sdsin  to  Barkery  to  the  use  of  the  three  lessees. 
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That  tbe  lessees  were  never  any  otherwise  in  possession,        1755.  . 

nor  erer  paid  any  rent,  nor  received  any  of  the  profits. 

That  Thomas  Dacres,  the  surviving  lessee,  died,  on  the 
S8d  of  Jtt/y,  1752,  and  that  the  lease  was  not  then  in  his 

K.B. 
That  Sir  Robert  Aikyns,  the  father,  duly  made,  and 
puUished  his  will,  on  the  27th  of  May  y  1708,  redting  the 
great  deed,  and  that  he  had  settled  the  estate  on  his  son 
in  special  tail,  with  the  remainder  in  fee  to  himself,  and 
reciting  the  lease  to  the  Dacres\  he  appoints  the  r^ 
aoainder,  benefit,  and  trust,  thereof  to  John  Tracy ,  second 
son  of  his  son4nJaw  —  Tracy ,  and  his  heirs. 

On  the  9th  of  February^  1709»  Sir  Robert^  the  fiither, 
died  seised,  and  thereupon  Dame  Ann  entered,  as  a 
jointress. 

By  indenture  tripartite,  of  the  18th  of  May^  1710, 
between  Richard  jiil^fm,  (executor  of  the  surviving 
trustee,  in  whom  several  old  terms  were  vetted  by  the 
great  deed)  of  the  first  part.  Sir  Robert  Atkyns^  the  aon,  i 

of  the  second  part,  and  Joseph  Walkery  of  the  third  part: 

In  amsideratioii  of  &.,  Richard  AtkynSy  by  Sir  JRo* 
btrCs  direction,  assigns  those  terms  to  Joseph  Walker^ 
and  Sir  Robert  covenants  to  indemnify  him  for  so  d<nng. 

In  Trinity  term,  9  Ann,  an  ejectment  was  brought  in 
C.  A  by  John  Philips^  on  the  several  demises  of  Sir  Ro^ 
bert  AtkynSy  the  son,  and  Joseph  Walker ^  of  the  premises 
in  question,  and  there  was  judgment  for  the  plaintiff,  but 
the  entry'  of  it  is,  that  he  recover  his  term  aforesaid  (in 
the  nngular  number). 

Lt 
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That,  at  this  trial,  the  lesser,  and  greater  deed  were 
read,  but  the  deed  of  the  18th  of  May,  1710^  was  not  read. 

That  soon  after  this  judgment,  and  in  the  fifetime  of 
Dame  Ann^  Sir  Robert^  ibe  son,  entered,  and  was  poa> 
sessed,  and  b^ng  so  possessed,  on  thelst  x£  January  jVT\% 
John  Philips^  the  plaintiff  in  ejectment,  surrenders  both 
the  terms,  on  which  the  ejectment  was  brought,  to^  the 
said  Sir  Robert. 

On  the  17th  of  the  same  month,  Sir  Robert  ^  thfe  son,  made 
a  feoflhient  of  the  premises  to  James  Earty  to  make  him 
tenant  to  a  prtecipe  for  suffering  a  ccmunon  feeoFety^  ftr 
barring  all  entails,  aadremaindarsin  tfaesame^andveBlii^ 
the  fee  in  the  sud  Sir  Robert,  and  appoints  Edward  Carter ^ 
and  John  Langford,  his  attorneys,  jointly  or  severally, 
to  deliver  seisin  ^  which  was  accordingly  delivered^  flO  Ju$l 
1710,  and  a  recovery  duly  suffered  in  Hilary  ttm^ 
9  Ann* 

9  Nov.  1711)  Sir  Robert^  the  son,  died,  umt  ianMi 

In  Hit.  10  Ann,  an  ejectment  was  broi^t  in  B.  JL, 
OQ  the  several  demises  of  Dame  Ann^  and  Thanuu  Dacru^ 
the  surviving  lessee,  and  the  demise  laid  back  within  five 
days  after  the  death  of  Sir  Robert ,  the  dder,  and  judgment 
thereon  for  the  plaintiff. 

Dame  Ann  thereupon  entered,  and  died  possessed,  on 
the  9th  of  October^  1 718. 

That  upon  lier  death,  Robert^  the  nephew  and  heir  of 
Sir  Robert^  die  son,  entered^  and  died  seised,  Ifitb  of 
Marchy  1758. 
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That  Thomas  Dacresy  the  surviving  lessee,  died  on  the 

Th«t  the  lessor  of  the  jdaintiff  made  an  actual  entry, 
Vkh  Dec.  VJBfty  and  demised  to  the  plaintiff,  16lh  Dec 

The  lessor  of  the  plaintiff  daims  an  estate  in  fee,  under 
the  will<ef  Sir  Jlofter/,  the  father,  the  estate  in  special  tail 
bcuBg  determined  by  the  son^s  dying  s.  p.,  and  the  question 
ifill  b^  whether  his  right  is  barred  by  the  recovery  of 
ffiL  9  jinti*^  on  which  question  three  points  will  arise, 
Ifty  Wbeth^  Sir  Robtft,  the  son,  was  bar  in  tail,  in 
poesesaon,  at  the  time  of  suffering  the  recovery?  If 
ao,  the  plmtiff  19  barred.  Sadly,  If  be  was  tenant  in 
i«l,  in  remainder,  whether  there  was  a  good  tenant  to 
the  praciptj  he  coming  in  as  vouchee  ?  Sdly,  If  good 
with  respect  to  the  party  steering  it,  yet  whedicr  the  re- 
cMry  of  Dame  Ann  did  not  avoid  itP 

Is^  As  to  the  first  point,  he  could  ndt  be  tenant  in  tail 
in  possession,  because  there  were  two  prior  titles,  1st,  the 
Joipiute  of  DasK  ^Ari,  and,  Sdly,  the  lease  for  lives  to 
the  Dacre$\  And  here  it  will  be  necessary  to  consider 
the  two  powers  out  of  which  these  estates  are  carved, 
the  first  of  which  Sir  Roberi,  the  father,  executed, 
die  flSfeh  of  Jyril^  168l„  on  his  marriage  with  Jnn 
DacreSj  and  the  second,  by  leasing  to  the  three  Dacrti^ 
tha81stofj|fiiy,169& 

And  touching  the  validity  of  these  powers,  two  olgeo- 
tions  have  been  taken:  1st,  whether  valid  in  thor  crea- 
tion,  and  subsisting  at  the  time  of  executing  them ;  and 
Sdly,  ^rfiathertlMy  were  w«D  executed  $  lor  if  they  were, 


Taylob 

d.  Atktns 

agt. 

HOBDB. 


K.B. 
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1755.        the  statute  of  limitations  will  not  afiect  uS)  ab  T/umuts 
Dacresy  the  surviving  lessee,  died  but  in  1752.. 

As  to  the  first  of  these  objections,  they  insicrt;,  that  the 
powers  reserved  to  Sir  Robert^  the  father,  by  the  gireat 
deed,  were  afterwards  revoked  by  the  lesser  deed,  though 
executed  the  same  day ;  and  to  establish  the  posteriority 
of  the  little  deed,  they  indst,  that  the  estate  appears  to  be 
already  in  the  trustees,  when  that  deed  was  executed ;  fiir 
Sir  Robert,  the  father,  therein  covenants,  that  if  the  pre- 
raised  were  not  suffidently  conveyed,  and  assured,  to  the 
uses  therein  expressed,  before  November^  that  then  the 
thistees  should  stand  sdised,  &c. ;  so  that  they  must  have 
already  taken  under  the  release,  or  great  deed,  and  con- 
sequently the  deed  of  covenants,  and  fine,  have  extin* 
guished  these  powers. 

Two  sorts  of  powers  are  conaderable  here:  1st,  a  odi-- 
lateral  power  to  make  a  jcnnture,  &c.  which  is  not  extuu^ 
guished  by  forfeiture,  or  feoffinent,  because  it  is  carved 
out  of  another^s  estate.  Sndly,  A  collateral,  concurrent^ 
power,  as  to  make  leases,  &c.,  which,  bring  dependent  on 
the  particular  estate,  may  be  extinguished ;  but  here  it 
does  not  appear  to  have  been  the  parties^  intmtion  that  it 
should  be  extinguislied. 

Let  it  be  considered  in  th^ee  views:  1st,  supposing 
the  deed  of  covenants,  or  lesser  deed,  to  have  been  exe- 
cuted subsequent  to  the  great  deed,  yet  that,  being  but 
a  deed  of  covenants,  would  not  extinguish.  Sndly,  If 
they  can  consistently  stand  together,  they  shall,  in  con- 
struction of  law,  be  intended  to  have  been  executed  uno 
ftatu.  Srdly.  That  they  are  riot  extinguished,  but  sup- 
ported by  the  fine :  Ist.  Bring  cmly  a  covenant,  it  would 
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not  exdiigiuah  th^  powers^  though  proved  to  have  ben       1795. 

executed  last,  for  there  is  a  material  difference  between 

a  deed  to  make  a  tenant  to  the  pracipe,  and  a  covenant 

4edaring  uaes;  by  the  former  the  estate  passes,  but  not 

bj  the  latter;  indeed  a  tenant  for  life,  with  power  of 

leasing  extinguishes  it  by  covenant  to  stand  seised  in 

tail,  because  this  is  a  conveyance.  K.  B. 

SikBy ,  There  is  in  law  no  absolute  rule  for  establishing       , 
{xiority  between  two  deeds  of  the  same  date ;  it  is  there- 
£po&.  in  the  bieasts  of  the  judges.    In  Lord  AngUmf]^ 
^aue,*  in  Domo  Proc.^  two  wills,  republished  by  codicils  cf  *7  Bro.  PterL 
the  same  date,  were  decreed  to  operate  conjunciim^  as  ^^  ^^* 
psBTtB  of  the  same  will.     So  of  deeds;  a  fine,  recovery, 
«nd  deed  dedaiing  the  uses,  make  but  one  omiveyance, 
eadi  to  perform  its  proper  part    To  support  the  inten- 
tion of  parties,  courts  will  adjudge  priority  in  different 
fMVts  of  the  same  daed^  but  never  to  defeat  their  inten- 


The  deed  of  covenants  was,  manifestly,  calculated  for  a 
^ngle  purpose,  to  lecure  a  new  jointure  to  Dame  Mary, 
and  was  as  a  counterpart  of  so  much  of  the  grand  settle- 
ment as  concerned  her,  to  whom  the  several  powers  were 
of  no  consequence :  besides,  the  penning  of  the  deed  of 
covenants  shews  its  priority:  that  the  trustees  should 
stand  sosed,  &c.  must  allude  to  a  future  act  to  be  done 

It  would  be  absurd  to  suppose,  when  the  great  deed 
compsehends  the  whole  estate,  that  the  parties  intended 
another  fine,  by  the  deed  of  covenants,  of  these  particular 


I  cannot  cite  them  as  authorities,  but  mention  the  opi- 
nions of  two  learned  judges^  Trevor,  C.  J*  and  IV^cy^  J. 
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If  SB.       on  the  trial  df  die  fint  ejectaiieDt,  tbftt  the  twd  deodn 
^"^        must  be  takefi  together,  and  canstihied  as  oae  oonv^jranoe^ 

'f  8dly,  l%at,:die  parties' intention  bemg  BO,  the  fine  doth 

HoRoi.      ^^  extinguidi^  but  support  the  powers :  6  Co.  ttB.  a.^ 
Counteis  if  RiUiahiTB  case;  S  Co.  74  n.,  €rama«/rb 


Sndlj,  To  come  to  the  seotuid  objectiiNi^  Whelher,  if 
the  powers  Were  valid,  th^  have  been  didy  pursoed- 
And  to  this  also  two  exceptions  ai^  taken.  1st,  As  to 
the  internal  frame  of  the  lease,  it  being  declared  to  be 
intended  to  prevent  a  tenant  in  tait  fkom  sufiering  a  com* 
non  recovery,  and  so  establish  a  perpetuity.  Sndly, 
Upon  die  livery,  whidi  was  accepted  by  the  attorney  of 
-imfe  lessee  only,  on  l)eha]f  of  all. 

As  to  the  cases  of  perpetuities,  we  admit  them  aH  in 
thdjT  utmost  latitude,  but  affirm,  that  such  restraints  as 
amount  to  no  more  than  the  law  would  prohibit,  are 
good,  as  that  he  shdOi  not  diMontinue,  &c.  C.  L.  104.  cr. 
Mary  Portington^s  case,  and  MiUmeq/*^  case ;  whidi  con* 
tain  a  summary  of  the  law  as  to  this  matter.   - 

Here  was  no  restiiction,  but  the  lessee  might  still  have 
jdned  wilb  the  tenant  in  tail  in  remainder,  in  suffiering  a 
Fesnveryi 

Bere  isno  conn  found,  but  tiie  iosse  is  tonasteiit  with 
"dM  parties'  intentions,  and  on  which  the  full  i«nt  is  r»- 
lerved:  for  so  the  court  will  intend,  it  not  being  odioi'  wm 
founds  and  we  inast,  though  the  lessees  did  not  oontnme 
in  possesaon,  yet  is  the  demise  good,  during  the  life  of  the 
survivor  of  tlicm^  and  the  last  ^actncnt  reofnend  both 
4iie  terms. 
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StoflUy,  As  to  the  aeoond  point,  the  oudiority  to  aooept 
ihrery  of  seian  bang  made  by  one  of  die  lenees  only,  it 
being  to  aooept  it  according  to  the  true  intent  of  the  deed, 
imd  80 mentioned  in  the  indonement^is  good  for  all;  but 
it  is  qiute  indiiferent  whether  one,  or  all  the  lessees  make 
the  attorney,  and  the  dillierenee  is  between  feofittentt  by 
paid,  and  those  by  deed  in  writing:  in  the  first  instance, 
a  feoffee  ean  accept  livery  only  for  himself,  because  there 
the  whole  elMte  arises  fiorn  the  Irvery ;  but  it  is  otherwise 
when  by  deed  in  writing,  far  there  an  interest  arises  finm 
the  ddivery  of  the  charter.  Br.  Ab.  tit.  FeoAnent,  { 
ISL  16.  67.  and  C.  L.  48  &  49.  S  Jndert.  186.  pL  14. 
A  case  in  point 

Sadly,  To  proceed  to  the  second  genend  question : 

Supposing  Sir  Robert  Atkgut^  the  son,  to  have  been 
tenant  in  tail,  in  reTeraion,  whether  there  was  a  good 
tenant  to  the  pvieeipei 

And  diis  is  certainly  the  gresrt  point,  as  the  tototerj 
must  stand  or  fall  by  it. 

Let  us  oonridtf,  1st,  his  entry :  Sndly,  hb  subsequent 
feofiinent. 


\75S. 

Tatlor 
d.  Atstns 


let.  An  entry  into  hmd  is  either  by  ibe  actual  miry  of 
the  party,  or  his  attorney,  or  by  continual  daim.  C.  L. 
8S8.  b.  If  he  has  a  right  of  entry,  the  estate  will  Test 
aooordi^  todiat  ri^  IM.  §  60.  C.  JL.  146.  And  so 
in  thecaseof  attOfoments,  hvery,  &c  if  the  party  haa  any 
present  right,  it  thereby  vesto  in  him:  and  whenever  the 
party  appears  to  have  a  ri^t,  the  hiw  will  never  constnie 
lus  entry  to  be  by  wrong,  no  not  even  where  he  has  but 
a  i^  IB  remaaiee.    Hob.  99»,  Blmm  aai  ibe  Jtek. 
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.1755.  Hihop  of  York.  So  C.  L.  4SL  b.  He  in  lettudnder  for 
life  .diBsases  tenant  for  life,  he  gains  a  fee:  and  where 
one  has  a  rightful  estate,  though  in  remainder,  his  entry 
is  not  UkAoas. 

An  entiy  by  tort  ousts  all  other  titks. 

Formerly  ejectments  were  brought  merely  to  recover 
damages,  but  are  now  used  to  recover  the  poesession,  and 
it  is  in  practice  considered  as  an  actionof  the  lessor  of  the 
plaintiff.  That  no  freehold  is  recovered  by  a  verdict  in 
^ectment,  is  evident  by  the  same  party^s  bringing  a 
second.  6  Co.  7.  *.  Ferrers's  case.  The  recovery  of  the 
term  given  by  the  habere  fa.  possessionem^  must  be  law- 
ful. 1  Ro.  Ah.  fi68.  S  Sid.  156.  A  recovery  in  gect- 
ment  prima  facie  presumes  a  fee  in  the  lessor  of  the 
plaintifl^  but  where  the  contrary  appears  by  matter  of 
record  subsequent,  this  overthrows  the  general  presump> 
tion,  and  he  takes  only  the  naked  term. 

Where  the  entry  is  lawful,  the  holding  over  will  not 
make  it  a  wrong.  C.  L.  57.  b.  It  may  be  asked  then, 
does  it  not  amount  to  an  ouster  of  the  rightful  owner? 
the  answer  is,  that  it  makes  him  a  defbroeor,  but  not  a 
disseisor.     C.  L.  177.  A.  881.  6, 

A  disseisor  must,  of  necessity,  gain  the  frediold ;  a  de- 
forceor may,  or  not 

•  A  defbroeor  is  ^ther,  1st,  by  conveyance,  as  tenant 
pour  autre  vie  holds  over  after  the  death  of  cesiuique  viir, 
or,  Aadly,  by  judgment,  as  where  one  recovers  without 
title,  by  de&ult,  by  the  stat.  of  West.  Sd. 

-    I  admitin  these  caseS;  where  it  carries  the  freehokl^  the 
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i%fat  is  cEsplaoed^  but  othenriae  where  it  does  not  As 
lessee  for  years  hcdds  over,  or  lessor  in  ejeetment  r^ 
eovers  without  title ;  in  this  case,  he  has  only  the  naked 
tenn^  as  it  happened  in  this  case. 

As,  then,  he  gained  no  fieehidd  by  his  entry,  so  by  his 
froffineot  he  oonveyed  no  estate. 

We  will  examine,  1st,  whedier  a  feoflhient  without  the 
OQOcunenoe  of  the  jointress,  who  had  the  particular  estate 
finr  life,  would  be  good  at  common  law ;  5Sndly,  whether, 
by  the  statute  14  G.-ft,  her  ooncunenoe^  or  surrender,  is 
to  be  presumed. 

As  to  the  Ist,  If  Sir  Robertj  the  son,  had  no  rig^tfid 
estate,  he  could  qot  caovey  a  fiediold  by  bargain  and 
ssle^  or  by  fine.    Dormer  &  Foriescue.^  Mic.  14  G.  S.  «$  jf^^^  |^^ 
No  more  will  a  feoffment  in  the  present  case.  Ro.^i.609* 

Let  us  also  eaumiine,  1st,  whether  making  a  feoffinent 
with  livery  gains  any  freehold  to  the  feoffor  ?  Sndly, 
Whether  it  ocmveys  any  to  the  feofl(eeP  Sdly,  Admitting 
a  freehold  did  pass  by  the  mere  livery,  yet  the  original 
entry  being  lawful,  whether  it  can  amount  to  a  disseisin  P 

1st,  Where  a  man  has  a  rightful  entry,  he  cannot,  in 
the  eye  of  the  law,  be  in  possession  by  wrong,  without 
the  assent  of  the  owner,  and  for  his  benefit  1  Browal.  StO. 
If  tenant  for  years,  or  at  will,  or  at  sufferance,  makes  a 
lease  for  years,  or  for  life,  he  thereby  gains  a  feeehokl^s 
between  the  parties,  but  not  against  the  right  owner. 
ft  /n$i,  412.  The  present  case  is  materiaDy  different 
from  that  of  a  mere  dissasin  by  tort,  because  here  Sir 
Robert  came  iniunder  a  conveyance  and  tide,  and  so  is 
cither  u  disseisor,  or  not,  at  die  electimi  of  the  right 
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1755.  oi^er,  but  it  CBimot  amount  to  a  diggriinii  against  tb 
iqpparent  intention  of  the  owner.  Brae.  lib.  4. 161.  C.  X. 
ISa-  b.  Cro.  Car.  88& 

As  he  could  not  convey  a  freehcdd,  by  rights  because 
|he  estate  of  .the  jointress  intervened,  so  he  could  not 
convey  any  estate,  as  a  disseisor,  because  against  the 
owner  s  intention ;  and,  in  Fent.  360,  the  same  doctrine 
is  laid  down,  on  the  question  whether  a  lessee  mt^t  gain 
a  fireehold  by  disseisin.  If  tenant  in  tail  infiaaffii  lessee 
ibr  years,  to  make  him  tenant  to  a  pr^tdpe^  yet  this  aludl 
not  merge  the  term,  because  it  was  not  the  paity'^s  inten* 
tion,  Cr,  Ja.  640,  1  Mod.  107.  Acts  that  wiH  be  sn^ 
ficient  to  give  seiun  to  an  owner,  may  not  do  so  to  a  dia- 
snsor.  A  force,  or  expiulnon,  and  a  personal  tiespass, 
toe  reqinskfes  to  a  tortious  ouster;  C  L*  181.  1  SM. 
M6.     A  bare  entry  cannot  amount  to  a  disseisin. 

Though,  in  general,  mere  livery  alone  may  be  sufficient 
to  pass  a  fi-eehold,  yet  in  the  present  caae,  Us  £aoffiiient 
being  under  colour  of  right,  and  made  only  for  a  par- 
ticular purpose,  to  make  a  tenant  to  the  precipe,  it  shall 
ttot  work  a  disseisin,  but  is  cdlusive,  and  vmd  against 
the  owner  for  fraud;  and  though  it  may  be  good  as 
agunst  strangers,  it  cannot  against  the  owner. 

Iliere  are  three  sorts  of  tenants  to  the  precipe:  lit 
where  a  base  fee  is  gained  by  tenant  in  tail  in nevcniaii; 
td.  where  the  tenant  for  life  joins  with  the  remainder  in 
laii;  Sd.  where  the  immediate  tenant  of  the  fieehold,  aa  htt»* 
.bead  seised  in  right  of  his  wife,  makes  a  tenant  tx>  thepnr^ 
ciptf  and  the  remainder  man  in  tail  comes  in  as  vouchee. 


Tenant  in  tail  in  remainder  coming  to  the 
fay  nghty  and  makinga  tenam  to  the  pratipti  is  n  Hew 
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;  and  Afiiiuvfa  cue  in  Phmden  ib  doued  in  Copph^       1754. 


4yfa'8cue,8dC0.5. 

Actual  diiMiBor  leries  a  fine,  this  ban  the 
bacaiiae  he  had  notice  to  be  npoa  his  guanL  Fermor^s 
ease,  8d  Ca  77.  All  acts  having  a  niixtaxe  of  fiaiid, 
whether  jiidicial,  or  not,  an  vaid^  and  though  tenant  in 
tnl  in  revenion  may  make  a  tenant  to. the  prmapt  by 
he  cannot  by  coUusion. 


As  to  the  last  point,  whethor  by  the  kle  act  14  G.  t, 
a  Bunender  of  Dame  Jnn*s  estate  for  life  is  to  be  pifr- 
svmed,  it  nerer  was  the  intent  of  that  act,  nor  can  it  be 
construed,  to  extend  to  cases  where  there  is  mamfest  en- 
denoe  of  the  contrary,  and  die  pcoviaos  in  that  act  seCBi 
to  have  been  inserted  purposely  to  pverent  any  siich  C8i»- 
atruction. 

lliat  she  did  not  make  any  such  sumnder,  her  eject- 
ment, hiought  aftenrards  to  i^oover  tha  posBesBoa,  proves 
bqrond  all  doubt. 

To  conclude.  Supposing  there  was  a  good  tenant  to 
the  praecipe,  then  I  submit  that  the  re-entry  of  Dame  jtnn 
puiged  this  disseism,  and  re-vested  all  the  former  estatss. 
11  Co.  61,  LiforiTs  case.  Cr.  Eliz.  540.  1  Anders.  858. 
and  a  case  in  C.  B.  HiL  IS  Atm.,  that  the  entry  of  the 
owner  purges  a  disseisin.  On  a  fine,  there  must  be  an 
actual  entry  before  it  will  bar.  On  a  feoffinent,  entry 
after  judgment  is  sufficient 

Mr.  KMOwter^  (or  the  defendant. 

I  wiU  not  re-state  the  case,  but  take  notice  of  the  sa- 
nral  parU  of  the  ;verdict,  as  they  ahall  occur  in  the  course 
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1755.        ^  >ny  argument,  in  which  I  will  pursue  the 

thod  as  Mr.  Yorke  has  done,  who  divided  the  grand  ques- 
tion  under  three  heads.  First,  whether  Sir  Robert,  the 
son,  was  tenant  in  tail  in  possesnon,  when  the  recovery 
was  suffered  ?  secondly,  if  tenant  in  tail  in  reinainder, 
whether  there  was  a  good  tenant  to  the  precipe  t  thirdly, 

K.  B,        if  the  recovery  was  good,  whether  the  re-entry  of  Dame 
Jinn  did  not  avoid  it  ? 


The  main  question  is,  whether  a  good  recovery  or  not, 
for  if  the  recovery  was  good,  the  lessor  of  the  plaintiff 
can  have  no  title,  he  claiming  under  an  old  intail  wbidi 
that  recovery  would  bar.  It  has  been  insisted  by  Mr. 
Yorke^  that  the  recovery  was  void :  Ist,  because  suflfered  by 
one  out  of  possession,  or,  8dly,  if  in  possession  yet  not 
good,  because  he  claims  under  the  limitations  of  the  set- 
tlement 


I  propose  to  consider  the  transactions  upon  the  settle- 
ment, under  three  distinct  heads:  1st,  the  order  of  the 
execution,  and  manner  of  operation  of  the  three  deeds; 
2dly,  suppodng  the  power  contained  in  the  great  deed 
^Ud  exist  at  the  time  of  the  supposed  execution  of  them, 
then  whether  they  were  well  executed  ?  8dly,  If  they  were, 
whether  they  would  be  any  bar  to  this  recovery  ? 

1st  And  here  the  verdict  not  finding  which  was  first 
executed,  (though  it  is  a  matter  of  fact)  it  is  left  in  the 
power  of  the  court  to  give  priority  to  one  of  them,  if  they 
see  fit  Upon  conndering  them,  I  hope  it  will  appear 
that  the  deed  of  covenants  must  be  con^dered  as  subse- 
quent to  the  great  deed.  '  The  material  parties  are  the 
same  in  both.  The  motives  for  the  great  deed  are,  1st, 
a  jointure  for  Dame  Mary,-  Sdly,  for  Louisa;  8dly,  a 
provinon  for  the  issue  of  the  then  intended  marriage. 
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The  moCiye  of  the  lesser  deed  seems  to  have  been  onlj  a 
pitmsi<m  for  Dame  Mary.  So  far  there  appears  no 
material  difference,  or  contradiction.  But  then  foUow 
the 'three  several  powers  in  the  great  deed,  which  are 
eatirdj  omitted  out  of  the  little  deed.  What  occasion 
could  there  be,  in  this  case,  for  two  deeds,  when  one 
would  have  answered  the  end,  unless  one  of  them  was 
meant  to  control  the  other,  which  the  little  deed  might 
the  great  one,  but  not  e  cuntr*.  The  reason  for  entering 
into  this  lesser  deed;  subsequent  to  the  greater,  might  be» 
to  take  off  that  restraint  from  the  son'^s  estate,  which  the 
power  to  his  &ther  of  leasingy  and  making  a  jointure  on 
a  future  wife^  would  occasion;  and  these  powers,  not 
being  obUateral,  or  in  gross,  might  be  well  extinguished 
by  the  fine  levied  in  pursuance  of  the  deed  of  covenants. 


1755; 


K.  B. 


The  fine  was  no  way  necessaiy  to  pass  the  estate  in 
the  release,  as  Sir  Robert^  the  father,  is  found  to  htfve 
been  seised  of  the  premises,  and  Sur  EA»ard  J.j  his 
father,  to  have  had  no  interest  therein. 


Tliat  the  estate  was  actually  conveyed  to  the  trustees 
before  the  lesser  deed  was  executed,  is  evident  from  the 
covenant  at  the  end  of  that  deed,  that  if  there  was  any 
defect  in  that  deed,  and  the  same  should  not  be  rectified 
before  80th  NovemUr,  then  Carteret  and  Lowe  diould 
stand  seised  to  those  uses,  and  to  no  other  intent,  or 
purpose  whatsoever;  so  that  the  great  deed  must  have 
been  then  in  being.  To  obviate  this,  Mr.  Yorke  insisted, 
diat  this  had  relation  to  a  future  act,  and  must  be  so 
oonadered,  or  else  the  trustees,  and  not  Sir  Robert ^ 
should  have  covenanted;  but  this  will  not  avail  them, 
for  the  language  of  conveyandng  is  always  contrary,  and 
not  the  trustees,  but  ceituique  trust  makes  the  cove^ 
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I  agree  that  the  three  deeds  may  be  oonadered  as  one 
assurance,  and  be  so  construed  that  all  may  stand,  and 
have  some  sort  of  operaticHL  Cromweirs  case,  S  Cou 
Cr.  Car.  821.  So  here  the  lease  creates  the  estate^  the 
release  enlai^ges  it,  and  the  deed  of  covenants  leads  the 
uses  of  the  fine;  and,  inthout  such  a  construction,  th^ 
will  clash,  and  contradict  oae  another,  the  one  being  with 
powers,  and  the  other  not  As  to  Lord  JfigUsejfs  case^ 
cited  by  Mr.  Yorkej  that  the  two  wills  should  be  incor- 
porated, that  was  materially  different  fiom  the  present 
case,  for  there  the  codicil  was  as  one  act,  and  the  same  as 
if  both  wills  had  been  copied  into  it;  here  they  all  make 
but  one  assurance,  but  cannot  be  considered  as  aoe  act, 
for  that  would  destroy  their  distinct  operation. 


Sdly .  As  to  the  execution  of  the  powers,  whether,  sup- 
posing them  to  have  existed  at  the  time  of  the  supposed 
execution  (^them,  yet  in  this  case  they  have  been  well 
eBecuted«  And  as  to  the  power  of  making  a  jointure  on 
a  second  wife^  that  is  not  stated  in  the  verdict,  so  it  is 
necessary  to  pass  that  over,  and  proceed  to  the  power  of 
leaai^gi  to  which  alone  I  shall  confine  my  argument  on 
this  head. 

Now  the  true  intent,  and  meaning»  of  this  lease  is  de- 
clared, by  expiees  words,  to  be  to  preserve  the  remainder 
to  the  right  heirs  of  Sir  Robert y  the  father,  and  to  pie- 
serve  it  againstvjthe  suffering  a  common  recovery,  or  other 
act  that  might  defeat  that  remainder. 

The  verdict  then  states,  that  a  letter  of  attorney  was 
made  by  one  only  of  the  three  lessees,  to  accept  seinn  on 
this  lease. 


The  avowed  design  of  this  lease,  bang  to  prevent  a 
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-tenant  in  tail  from  barring  the  renudnder  over,  was  never       1755, 
die  object  of  the  parties*  intention  when  the  power  was 
retenred. 


It  is  a  prindple  in  law,  that  powers  reserved  to  a 
tenant  for  life^  of  making  leases,  diall  have  a  rigid  con- 
•stmctio^:  1st,  because  they  are  to  charge  the  estate  of  K.  B. 
-another,  for  the  law  conaders  the  estate  of  the  remainder 
man  in  tail  as  prior  to  that  of  the  lessees ;  Sdly,  because 
leasbg  by  tenant  for  life  is  against  common  right 

.  Therefisre  no  such  lease  can  be  good,  unless  the  power 
lias  been  strictly  pursued;  but  here  it  is  far  otherwise, 
and  made  for  quite  another  purpose  than  was  intended, 
and  that  an  Illegal  one  too. 

Again,  the  reservation  of  rent  under  this  lease  is  in- 
eflfectual,  for  the  verdict  finds  expressly  that  the  lessees 
never  were  in  possession,  nor  ever  paid  any  rent ;  so  that 
had  Dame  Mary  survived  Sir  Robert^  the  father,  (if  this 
lease  be  good)  her  jointure  Wbuld  have  been  defeated, 
though  her*^  is  a  right  highly  fiivoured  in  law,  and  if  it 
would  be  void  as  against  her,  it  must  necessarily  be  so 
as  against  Sir  Robert,  her  son.  Cr.  EHz.  B.  Countess 
€f  Suisex  case,  ^ 

Further,  Sir  Robert,  the  son,  was  tenant  in  tail  in 
remainder,  under  both  the  great,  and  little  deeds;  and, 
in  consequence  thereof,  had  a  right,  inseparably  annexed 
to  his  estate,  of  suffering  a  recovery  so  soon  as  the  re- 
mainder  came  in  esse,  which  power  canliot  be  defeated: 
Ist,  by  any  manner  of  condition,  C.  X.  8SS.  2X4.  9  JR^. 
Sunday's  case;  Sdly,  nor  by  limitation,  Cn  Ja.  696.; 
8dly,  nor  by  any  custom.  Carter j  6.  2S8. ;  4thly,  nor  by 
reoognizance,  Moore,  810. ;  6thly,  nor  by  covenant,  1  P. 

X 
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i7B5.  ffiUiam,  104.  i  6tUj,  nor  by  att^mptiiig  to  do  it ;  Cor^ 
bet's  case^  1  Co.  84,  MiUmajf's  ease^wd  Maty  Poriingtm*s 
case,  Co.  Reports;  and  1  Vent,  SSI. 

Another  reason,  to  shew  the  execution  of  this  power  to 
be  void  in  law,  is  an  apparent  fraudulent  intention  to 
K.  B»  deprive  the  son  of  his  right  of  ownership,  Smil^  15tX 
The  feoffor  continuing  in  possessioni  and  taUng  the  pro- 
.  fits,  is  the  strongest  badge  of  frauds  thei«fare  this  is  a 
rdid  lease,  not  only  at  common  law,  but  by  the.statute  of 
Elizabeth^  the  marriage^  and  Louisa's  portion,  being  real, 
valuable,  considerations ;  and  the  verdict  in  the  first  judg- 
ment in  ejectment  shews  it  was  then  so  ccmsidered.  The 
song's  bringing  his  ejectment  immediately  cm  his  father^s 
death  shews  what  he  thought  of  it;  and  on  the  subse^ 
quent  gectment,  brought  on  the  demise  of  Dame  Anuy 
it  does  not  appear  that  this  deed  of  covenants  was  then 
read,  but^if  it  was,  die  different  oiNnions  of  jurors,  or  of 
judges  on  the  same  points  are  not  uncommon,  and  the 
verdict  will  be  no  bar. 


But  supposingtfaey  had  a  right,  yet  that  right  is  gone, 
and  absdutely  barred  by  21  Jac.  1.  c.  16,  requiring  entry 
to  avoid  a  recovery,  to  be  made  within  90  years;  for,  ta 
bring  this  case  widiin  that  statute,  the  verdict  finds  Sir 
Robert,  the  son,  died  in  1711,  Dame  Jnn  in  171S,  and 
'  the  lessor  of  the  plaintiff  did  not  enter  till  175S,  and  the 
lessees  were  never  in  possession.  These  are  other  ob- 
jections to  the  lease 

It  is  made  to  three  persons,'  and  only  one  of  tbcnr 
making  an  attcnmey  to  accept  seism,  this  vested  nothing 
in  the  other  two :  Br.  tit  Feffemenis  de  Terresy  67.  (the 
v^  case  Mr.  Forke  cited  to  prove  that  it  was  good.)  But 
supposing  modem  authorities  ace  against  me  as  to  this 
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point,  dwD  I  mtist  oomend,  that  thbieaae  reoeiTed  not       1755. 
its  cflMDoe,  or  opcaratkm, from  the Ihrery,  but,  bangmade 
in  executkm  of  a  power,  received  ite  fldl  operatioii  fivn 
thesealing,  and  deliyery.    S  Lev.  144.  1  Feni.  Ml. 


Though  cgeetments  are^Niiided  in  mere  fiction,  yet  k 
it  now  beoome  the  oommon  method  of  trying  tides,  and,  k.  B. 
on  judgment  reooTered,  the  hiw  eonflidere  it  as  a  reooirefy 
oTdieeetateof  the  leeeor  of  the  plaintiff.  That  the  d». 
mendant  may  enter  without  euiiig  out  exeeution:  ShtlU^n 
caie.  M.  Porimgton^B  case.  So  on  judgment  in  Quare 
impedii,  patron  may  present  without  a  writ  to  the  bishop. 
Hutt.  66.  ft  Sid.  156. 

Whether  in  this  case  the  entry  amounted  to  a  disseisin, 
1  shall  pass  by,  as  immaterial;  but  insist,  that  by  the 
judlgment  in  ejectment  he  recovered  according  to  his 
estate^  and  not  barely  the  imaginary  term ;  and  the  title 
he  then  had  was  that  of  a  tenant  in  tail  in  possession,  as 
the  verdict  had  disaffirined  the  leasmg  power,  and  thereby 
removed  the  intermediate  estate  for  lives,  and  he  must 
be  considered  as  possessed  under  this  title^  so  long  as 
that  verdict  remained  in  force. 

Buthad  it  been  only  a  bare  naked  possesrion,  it  had 
been  sufBdent. 

8ir  Boberi  Jikjfnh  the  son,  being  thus  poaaessed^  the 
plaintiff  in  the  gectment  suxrendem  the  two  terms  lo  hinii 
whothereupon,in  order  tobar  the  intail,  and  remainders^ 
as  he  hada  right  by  law  to  do,  enfeoffed  James  Earl^  to 
make  lua  tenant  to  a  predfe^  and  seisin  was  thereon 
ddivered  by  an  attorney. 

It  is  said  by  UaUj  C.  J.  in  1  Vent.  S88,  th«(  feofliae^ts 
¥2 
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1755.  rapaock  the  whole  estate,  add  iHbalaoever  estfte  thefeoffor 
has  passes  by  the  single  opeiMkm  of  livery^  That  thia 
mode  of  oonveyanc^  dtflSers  from  all  others,  Popk.  SO. 
Liu.  §  695,  599, 611,  698:  and  here  bang  no  impedi- 
ment,  or  obstruction,  to  the  delivering  of  seimn  found  in 
the  verdict,  the  court  will  intend  there  was  none.     Cr. 

K.  B.  Car.  170.  As  to  the  lessee,  be  never  was  in  possesainn. 
As  to  the  jointress,  her  estate  was  put  to  a  ri^t  by  the 
judgment;  and  a  bare  right  of  entry  is  no  impediment, 
nor  any  thing  but  actual  poesesncm.     Co.  L.  48. 

But  supposing,  «s  I  contend,  the  powers  themselves 
ware  not  good,  there  could  be  no  impediment.  Argu- 
ment of  Holtf  C.  J.  in  the  case  of  Hunt  and  Bounty  Hit 
1  Ann:  that  a  man,  having  a  right,  and  being  out  of 
possession,  seals  a  feoffment  upon  the  land,  this  is  a  good 
entry.  If  a  lessee  in  possession  makes  a  feoffment,  though 
the  lessor  be  thdce  protesting  SLgainst  it,  yet  by  the  livery 
the  freehold  passes. 

It  has  been  inasted,  that  a  tenant  at  will,  or  for  years, 
I       cannot  make  a  tenant  to  a'prtecipe,  but  this  I  deny, 
where  the  tenant  in  tail  comes  in  as  vouchee. 

Common  recoveries  are  highly  favoured  in  law,  as  com- 
mon assurances.    Jenning^s  case^  10  Co. 

To  the  objeodoD  that  tbb  feoflBnent  was  fraudulent,  I 
answer,  the  reversioners  interest  was«very  inconsideFable, 
and  is  not  assets,  because  it  is  in  the  power  of  the  tenant 
m  tail  to  defeat  his  estate^  wkeaever  he  pleases. 

I  believe,  had  Mr.  Justice  Damur  thought  of  this 
method  of  oonvejring,  instead  of.  a  fine,  it  would  have 
been  good,  and  the  estate  eqoyed  by  the  persons  he  in- 
toided  should  have  it 
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th»  Qoiut  an  left  at  iabcrt^t#  draw  what  inf^^  "--v-^ 

mfit    J3».«a64.    TbeAuiftaadifbrmt.*  AAwla 

tfa#* 
T0ooBcliide»IaiibinUitythatfi€mthafintjudj^^     HraM. 

s^oeCiBsnttotiiefeaiBiiaitythefivcb^ldwasm  si^^v^^v^ 

^iid;fi»nlhefiM)iifaieiit  to  the  teoo^^  K,B^ 

and,  after  the  Teccnrery^HitliiB  SOB  uifte.  *Ca.temp. 

TtM.2\7. 

,'Tlui  die  na^eiEitiy  of  .Dame  Jrm  ooidd  only  igfcatlw 
iMm  astate  for  lift^  and  not  restore  the  iBinaindany  nUah 
ware^effldctiiaUy  barred  by  the  locovery;  this  U  the  oon^ 
mon  case  in  all  conditional  surrenders^  the  remainders  are 
defeated,  but  the  estate  fiNrlife  remains. 
.'»."-,'■ 

..lefaaeiNre  we  agreein  the  gsnend  skate  ef  the  question. 

^yrVhua^ cAe. tboBwrety  should  be  deemed  gedd  aa  a 
common  assursnoe,  yet,  aooosding  to  Fjdkmfi^  ^sMOy  it 
was  vcudaUe,  and  actually  avoided  by  the  re«entzy  of 
DaawiAiit^  the  dBssaieee^ 

i>i97kst0iret  n^ht  be  ther  eoostnieCioQ  of  the  eouvts  on 
the<%>fmer  ejecteents  M  new  quite  out  of  the  ease,  and 
d»^»eofart  are  to  judge  originallyi  on  the  ftelSi  and  oOfr« 
wijriBitoss^  heke  stated. 

-ud  ;.';•'  ,:.'..■..- 

':  ^Iktfads  didaring  theuses  of  a  fine  aie  firrMvsd  in  hw, 
ttienBxe:]!^  uses  by  patel  may  be  aremd,  if  not  ve^ 
pdgnant  to  ithe,  wnlbten  uses.  CmivmM%  easSb  Rit  if 
tifo'edbeds  ere-iacenaisleBat,  and  cannot  both  standi  the 
lBitrfiaIii»eimL    Countess  of  JStttAuafs  ease. 


ne6 
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1755.  f^  -deed  -of  covenants  in  tins  caae  is  conaatoit  mtb 

d  Atkyiis   ^*^^  joined  with  Sir  Robert  in  the  oovenant^  4iad  the* 

legal  estate  then  been  in  them.    Besides,  if  the  matter  })e 

doubtful,  the  court  will  ocmstrue  them  as  executed  to-,' 

g^egy  to  prevent  introdudng  the  absurdity  of  suppoopg 

that  th&  parties  intended  in  this  family  traniwctioa  to  owHp 

tradict  themselves  in  1^  material  a  pcnat  •'' 

.       •      •  •  .'         "'.\''*'  'A  ' 

The  fine  was  necessary  on  the  release,  it  containing  not 

only  the  premises  in  question,  but  the  whole  family  estate. 

As  to  the  execution  of  the  power  of  leanng,  the  de- 
claration at  the  end  of  the  lease,  that  it  was  intended  ta 
prevent  suffering  a  recovery,  is  not  within  any  of  the 
cases  cited  by  Mr.  Knowltr^  it  being  mere  surplusage, 
and  the  lessees  still  at  full  liberty. 


•  Cited,  2 
Ve$:  6^5. 


f2Vem. 


As  to  the  recovery  of  the  rent  reserved,  the  jointress 
had  her  remedy  by  distress,  or  action  of  debt,  and  such 
leases  are  not  fraudulent  even  in  equity,  but  are  highly 
reasonable,  and  useful ;  and  the  only  way,  in  many  great 
estates,  to  provide  for  younger  children.  Lord  Conwa^^ 
case:  ^  where  the  last  rent  wasreserved,  and  though  proved 
to  be  worth  a  great  deal  more,  yet  the  Chancellor  held  it 
A  good  execution  of  the  power,  and  the  younger  children 
had  the  benefit  of  it;  and  so  decreed  by  Lord  Cowper, 
assisted  by  Holty  and  Trevor^  C.  J.  in  the  case  of  Orby 
and  Mohurt.f 


As  to  the  appointment  of  on  attorney  to  accept  livei^, 
by  one  of  the  lessees  for  all  three,  I  apprehend  Mr. 
Knowler  must- have  mistaken  the  case  dted  out  of  Br.j 
as  it  is  expressly  agunst  him. 
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I  muit  ftill  iBsiflt  that  the  entry  faciiig  by  coune  of  1759. 
law,  he  could  not  by  any  act  afiarwaids  gain  a  tnliow 
frediold.  I  admit  diat  the  fint  pranimpticm  on  a  v»« 
eovery  in  gectment  is,  that  the  kanr  of  the  plaiatiff  has 
a  good  title,  but  the  contrary  is  aheim  in  thia  ease  by  the 
deeda  which  the  venfict  has  fiwrnd,  so  they  leave  him 
cdy  a  naked  poMcwipn.  JL  B. 


I  admit,  b  the  caie  of  any  actual,  tortious,  wrongAd, 
entry,  amounting  to  a  general  diwseMMi^  the  ftoffinent 
would  have  conreyed  a  fieehold,  but  in  no  c«e  where 
die  poBsesrion  was  by  r^t,  whether  at  will,  or  for  ycat«» 
or  how  otherwise. 


may  be  by  ahatemeat,  or  by  intrusiim;  in 
both  which  there  b  a  tortious  CBtiy.  ISaULfUB.  Holi^ 
C.  J.  instances  there  a  third  kind;  mortgagor,  continuing 
passespcd  after  the  estate  is  become  forfeited,  is  tenant  at 
will  to  the  mortgagee,  he  dies,  and  hb  heir  enters,  this  is 
tortious,  and  the  taeir  a  1 


But  hcee  die  tnivy,  being  lawful,  could  not  wmk  a 
disanon,  at  least  onfy  at  the  election  of  the  owner,  and 
this  is  the  only  constructaoa  by  ifhaA  the  books  may  be 
rseoosiled,  aa  to  thu  1 


The  feoflinent  then  waa  to  discontinue,  and  not  to  dis^ 
seise,  and  the  feoffor  having  no  freehold,  the  feoflee  could 
not  gain  any  without  an  actual  entry,  and  the  bare  fivery 
is  not  sufficient  against  the  ri^t  owner. 

If  a  tenant  in  tail  in  remainder  actually  disMises  the 
particular  tenant,  and  then  makes  a  fecffinent,  and  after* 
Wilds  comes  in  as  vouchee,  on  a  pr^rfipe  brought  by  such 
feoffee,  I  admit,  the  recovery  would  be  good. 
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1795;  Father  fleised  for  life,  the  remainder  to  his  son  in:  tail ; 

the  &ther  leases  for  years,  the  lessee  makes  a  fecffinent, . 
the  feofiee  brings  a  Pr.  and  the  son  is  vouched;  this  a 
good  bar  to  all  but  the  father,  because  the  son  shall  not 
take  advantage  of  his  own  wrong. 

K.  B.  The  feoffment  in  the  present  case  is  ocdluave,  and 

whereof  by  common  intendment  the  right  owner  could 
have  no  notice.  I'Ro.  6S4.  Carth.  110.  The  assent 
of  the  tenant  in  possesion  shall  not  amount  to  a  surrender, 
without  the  assent  of  the  owner;  which  eanoot  here  be 
intended.  If  a  tenant  in  tail  in  remainder,  by  getting 
the  possession,  and  sealing  a  feoffment  on  the  land,  and 
then  suffering  a  recovery,  which  is  the  case  here,  shall  be 
pennitted  to  defeat  all  the  subsequent  remainders,  it  will 
prove  of  most  dangerous  conaequenoe. 

Lastly,  suppo^ng  it  good  as  a  complete  conveyance, 
yet  was  it  voidable,  and  avoided  by  the  re<^entry  of  Dame 
^/i//,  the  same  as  in  the  case  of  a  feoffinent.  A{r.  KnowUr 
indeed  urged  it  would  then  be  good  as  to  all  but  her  par- 
ticular estate,  and  Compared  it  to  conditional  surrenders; 
but  this  is  the  material  difference  between  the  two  caaes, 
there  all  is  done  by  force  of  a  rightful  estate,  and  the 
agreement  of  tlie  parties,  here  the  whole  is  by  wrong,  and 
in  oppontion  to  the  party  whose  particular  estate  is  sup- 
posed to  be  surrendered;  so  that  the  re-entry  will  avoid 
it  as  to  all,  agreeably  to  Sir  WiUium  Pelhatii's  case,  a 
recovery  being  the  same  as  a  feoflment,  or  other  oomnum 
conveyance. 


In  Michaelmas  term  following,  viz.  S9  G.  S.,  this  case 
was  again  argued,  by  Mr.  Pratt,  for  the  plaintiff,  and  Mr. 
Perroit,  for  tlie  defendant 
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Mr,  Pratt ^  pro  querents  1755, 

What  has  been  chiefly  laboured  on  both  aides  is*     ,   ^ 
,    ,       ,  /  ,  .  «•  Atkyns. 

mether  there  was  a  good  tenant  to  thepneapey  or  not 

Horde.   * 
Another  point  that  has  been  spoke  to  is,  as  to  the    v^vy^a/ 

statute  of  limitations.  K.  B. 

The  other  side  ocmtend,  that  the  freeb<Jds  which  we 
set  up  in  Dmne  Ana^  and  the  Dacre$\  the  lessees,  in 
Older  to  overthrow  their  recovery,  are  not  good ;  because, 
they  insist,  the  powers  on  which  they  are  built  are  not  sa 

If  this  assertion  will  not  hold,  they  then  contend,  that 
Sir  Robert^  the  son,  had  still  a  freehold  by  the  recovery 
in  gectment,  or  that  he  gained  one  by  the  subsequent 
feoflhient 

1st  As  to  the  first  point,  the  validity  of  the  two 
powers,  they  uige  the  great  deed  to  have  been  executed 
prior  to  the  lesser  deed,  and  from  thence  infer,  as  a  legal 
consequence,  that  the  powers  contained  in  the  great  deed 
are  extinguished  by  the  lesser  deed.  To  this  I  answer, 
Ist,  that  there  is  no  ground  to  estabUsh  the  fact,  as  no 
proof  is  offered  one  way  or  the  other,  but  it  is  matter  of 
conjecture  merdy;  Sdly,  the  inference  they  draw,  that 
this  would  amount  to  a  revocation,  is  by  no  means  just 

The  transaction,  I  allow,  was  angular  enough,  both 
deeds  being  of  the  same  date,  and  which  of  them  was  first 
executed  is  a  fact  not,  at  this  great  distance  of  time,  to  be 
come  at  by  evidence ;  therefore  the  only  rule  to  guide  the 
court,  in  this  case,  is  the  mode,  and  manner,  of.  the  two 
deeds ;  and  I  think  that  this  rule  will  clearly  establish  the 
priority  of  the  lesser  deed,  that  beii^  but  a  covenant  to 
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convey,  and  the  other  being  an  actual  conveyance,  ao 
that,  in  the  order  and  nature  of  thing9,  the  covenant  must 
be  precedent  As  to  the  particular  covenant  at  the  end 
of  the  lesser  deed,  that  if  the  premises  were  not  sufficiendy 
assured  before  November,  then  the  trustees  should  stand 
sdsed,  8cc  this  plainly  alludes  to  a  future  act  to  be  done; 
and  how  could  Sir  Robert,  the  father,  enter  into  this  oo» 
venant  if  the  estate  was  then  out  of  him,  as  it  would  be, 
if  the  priority  of  the  great  deed  diould  be  establadied? 
TbiB  appeared  so  manifesdy  to  Lord  C.  J.  Treoor,  oa 
the  trial  of  the  former  ejectment,  that  he  declared  he 
would  suppose  an  hundred  things  rather  than  prestitte 
the  great  deed  to  have  been  executed  first. 


The  end,  and  purpose,  of  the  lesser  deed  was  plainly 
this,  that  Dame  Mary  should  release  her  former  jointure 
out  of  other  parts  of  the  estate,  and  have  a  new  jointure 
secured  to  her  in  lieu  of  it ;  which  being  a  transaction 
independent  of  the  other  matters  then  in  agitation,  she 
might  desire  to  have  a  separate  deed  for  diat  particular 
purpose,  that  she  m%ht  not  be  perplexed  with  the  <Mhor 
limitations,  and  provisoes,  which  no  way  concerned  hestj 


Ade^  of  covioAatits,  I  apprehend,  was  die  proper  way 
of  eflkfting  this,  because  had  it  been  by  way  of  katfe^  and 
release,  it  would  have  separated  this  part  of  th^  esbtte 
from  the  rest,  whereas  it  was  intended  to  make  a  part  of 
the  grand  settlement  also.  The  powers  had  nothing  to 
do  with  her  deed;  besides,  it  might  b^  thou^t  rather 
unpolite,  to  insert  a  power  in  it  for  Sir  Robert  to  make 
A  jmnture  on  a  future  wife. 

The  conjectures,  and  suppoations,  urged  by  the  other' 
side  are  by  no  means,  but  to  suppose  that  the  parties 
should  so  suddenly  alter  thteir  minds,  as  to  come  to  a 
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ifew  agreement,  and  make  such  a  material  alteratioii,  on 
the  very  day  the  deeds  were  execoted,  is  a  suppositiiMa 
hig  with  absurdity.  Bendes,  surely  had  this  been  the 
GSSBi  the  lesser  deed  would  have  taken  nodoe  that  it  was 
made  fix*  that  purpose. 

But  even  supposi]^  that  through  a  mistake  the  great 
deed  was  first  executed;  yet  the  apparent  mtention  being 
that  they  should  operate  conjunciimj  and  proeeed  lOie 
Jl^iUy  the  law  will  so  construe  them;  and  as  it  will^  to 
nipport  the  intention  of  the  parties,  in  some  cases  split 
an  instant  of  time,  so  will  it  in  others,  tar  the  same  ica- 
9on,  unite  several  points  of  time  into  one,  as  in  the  case 
of  the  term,  which  is  in  law  deemed  ope  instant  of  time. 


If  55. 


K.a 


That  several  conveyances  may  be  collected  together, 
and  make  but  one  assurance,  appears  from  Cromwelfs 
9,  ft  Co,  76. 


If  then  they  were  intended  to  be  executed  at  the  same 
time,  the  law  will  so  marshal  them  as  that  both  may  take 


The  fine  is  merely  pasnve,  and  to  firilow  the  uses  of 
d)e  deeds. 


As  to  the  execution  of  the  powers,  no  exoeption  is 
taken  to  that  of  the  jointure,  but  that  of  leasing  has  been 
strongly  attacked :  1st,  on  account  of  the  dechred  inten- 
tion to  prevent  the  Buffering  a  recovery,  and  Sdly,  as 
fraudulent,  fictitious,  and  unsufastantiaL 

As  to  the  first  exception,  a  great  number  of  cases  were 
died,  to  shew  the  inseparable  privilege  the  law  has  an- 
flexed  to  an  estate  tail,  of  barring  it  by  a  common  roo^ 
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very,  all  which  I  admit;  but,  at  the  same  time,  inast, 
these  cases  are  only  where  the  tenant  in  t«I  is  in  po8se»- 
aon,  or  procures  a  surrender  of  the  estate  for  life,  and  in 
such  cases  I  readily  allow  there  is  no  power  in  this  king- 
dom, as  the  law  now  stands,  that  can  hinder  them  from 
so  doing.  But  no  authority  has  been,  or  can  be  pro- 
duced to  prove  that  the  owner,  seised  in  fee,  may  not 
limit  as  many  estates  for  lives  then  in  esse,  to  precede  the 
estate  tail,  as  he  sees  good,  and  that  though  de«gned  ex- 
pressly to  postpone  the  power  of  suffering  a  recovery: 
and  therefore,  in  the  present  case,  the  declaration  at  the 
end  of  the  lease  being  clearly  no  restraint  in  itself^  it 
'being  no  condition,  can  have  no  operation,  nor -do  either 
good,  or  hurt 


Had  it  been  by  way  of  condition,  or  penalty,  that  if 
the  lessees  surrendered  their  estate  to  the  remainder  man, 
they  should  forfeit  their  lease,  there  had  been  no  colour 
for  this  objection,  but  even  then,  I  apprehend,  only  that 
part  would'  have  been  void,  and  the  lease  have  been  good. 

Sdly,  As  to  the  other  objection,  that  the  lease  is  void, 
as  fraudulent^  fictitious,  and  unsubstantial,  I  know  not 
that  courts  of  law  take  cognizance  of  frauds  in  any  other 
cases  but  where  the  deed  is  illegal,  upon  the  face  of  it,  or 
wh«!e  it  is  shewn  that  a  particular  person  is  defrauded  by 
it ;  here  no  person  is  so,  for  the  full  rent  is  reserved. 

Cr.  Eliz.  &  cited  by  Mr.  Knowler,  is  not  applicable  to 
this  case,  for  there  the  reversion  lease  would  have  carried 
the  rent  away  from  the  jmntiess,  but  quite  otherwise  here. 


Neither  can  it  be  any  fraud  on  tenant  in  tail,  for  the 
rent  is  reserved  to  go  along  with  the  reveraon,  and 
though  it  does  delay  the  time  for  his  suffering  a  re* 
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ocnnety,  he  has  no  lig^t  to  oemplam,  for  the  owner  migjht 
have  interposed  as  many  estates  for  life  as  he  thought  fit 

If  tbeano  particular  person  appears  to  be  definauded, 
nor  the  deed  iU^ally  made,  the  law  can  go  no  further: 
it  penetrates  no  further  than  the  shelly  or  outside  surface, 
except  in  three  instances;  Ist,  when  made  against  fair 
purchasers;  Sdly,  in  the  case  of  fines;  and  Sdly,  reco« 
yeries. 


*755. 


That  there  are  many  cases  where  courts  of  law  will  not 
penetrate  any  further,  instances  may  be  produced ;  as  in  the 
case  of  trustees  to  support  contingent  remainders,  who  join 
with  the  remainder  man  in  defeating  that  rerj  estate  they 
were  appointed  to  protect,  yet  the  Utw  will  not  relieve. 
So  an  old  term,  though  satufied  many  years  ago,  if  a 
mortgagee  gets  possession  under  it,  the  law  will  support 
it.     So  deeds  of  trust,  and  the  trust  never  hiqipening. 

And  to  shew  the  blindness  of  the  law  in  this  matter,  I 
mi^t  dte  Cr.  Car.  190.,  where  tlie  wife  was  held  to  be 
dowable,  by  law,  of  an  estate,  the  freehold  of  which  was 
in  her  husband  but  for  an  instant,  and  for  a  particular 
pin-pose,  which  case,  I  suppose,  gave  rise  to  the  rule  of 
equity,  that  the  wife  shall  not  be  endowed  of  a  trust. 

What  might  be  the  secret,  latent,  intent  of  this  power 
the  court  here  will  not  look  into,  but  only  see  that  the 
farm  is  legal. 

The  power  of  leasing  is  general ;  he  might  have  leased 
to  a  beggar. 

As  to  the  point  of  delivering  sdsin  to  the  attorney  ap> 
pointed  by  one*  lessee  only,  Mr.  Knowier  has  not  an- 
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X7S5.       swered  Mr.  Forkef  aod  tberefore  I  shall  rest  ithdt  matter 
OIL  S  Anders.  196.»  as  a  case  in  pomt 

I  hope  I  have  now  established  a  double  freehdUi,  pre- 
cedent to  the  estate  of  Sir  Robert ^  the  son,  who,  standing 
thus  behind  two  interpoong  estates  for  life,  must  hare 
K.  B.       eidier  procured  surrenders  of  them,  or  gained  a  newfree- 
hold  by  disseisin,  before  he  could  suffer  a  recovery. 

He  has  indeed  tried  every  art  of  law  to  raise  a  ftee- 
hdd,  and  was  fortunate  enough  to  get  a  verdict  in  eject- 
ment, and  his  counsel  contend,  whether  he  gained  a  free- 
hold by  right,  or  by  wroi^  is  no  matter.  They  say,  the 
verdict  gave  him  a  freehold ;  but  we  say,  1st,  the  verdict 
cannot  be  separated  from  the  judgment,  (which  Mr. 
Knowler  has  admitted  by  not  arguing  that  point,)  and 
the  judgment  is  only  to  recover  his  term.  Sndly,  That 
his  entry  bang  rightful  under  that  judgment,  cannot 
make  a  disseisin. 

Mr.  Knowler  insisted,  he  was  possessed  aoocvding  to  his 
title,  but  that  could  not  be;  fibr  his  title  was  an  estate 
tail  in  remainder,  and,  oonsequeatly,  could  not  be  united 
to  his  possession. 

In  disseisins  there  must  not  be  so  much  as  a  $cmtilla 
juris^  but  all  must  be  merely  tortious,  and  displace  all 
rightful  estates. 

Here  then  he  could  gain  nothing  but  the  mere  naked 
possession. 

^ectments  are  merely  possessoiy,  and  give  no  ri^t  : 
the  form  of  the  writ  of  execution  on  the  judgment  is^ 
habere  faciui  possessionem^  whereas  in  real  actions  it  is 
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teimam,    Cr.  EUt.  488.  ahewt  it  to  be  merdy  posiefr'        1755. 
aorjr,  for  if  100  ejectmenti  are  brou^t,  one  after  aoothar, 
oa  the  Hune  title,  one  cannot  be  pleaded  in  bar  toanodMr. 

The  interest  gained  under  this  judgment  therefore  waa 
merely  a  tenancy  at  sufferance. 

That  a  tenant  at  sufferance  disturbs  no  freehold,  and 
has  but  a  bare  possessbn,  IS  A9S.  SS. 

Baron  and  feme  are  divorced,  the  husband  continues 
in  poBsesfflOD  of  the  wife^s  lands,  and  dies  seised,  yet  this 
waa  adjudged  to  be  no  disseisin,  nor  the  right  of  entry 
taken  away,  for  that  the  freehold  always  remained  in  the 
wife,     C.  L.  67.  1  Ro.  Ah.  69.  pi.  10, 11. 

A  rdease  to  a  tenant  at  sofleranee  is  absolutely  void, 
because  be  has  no  freehold.  Cr.  J.  169.  C.  L.  IflO — ^1. 
deacnbes  him  to  be  tenant  of  his  own  head. 

Per  IVray,  C.  J.  (Cro.  El  288.)  tenant /^otir  autre  vie 
continues  possessed  after  the  death  of  cestuique  vie,  he  is 
tenaaiatsufieranoe;  and  the  general  rule  in  all  such  cases 
is,  that  the  fineehdd  remains  undisturbed. 

There  is  no  middle  estate  between  a  naked  possession 
that  disturbs  nothing,  and  a  wrongful  one  that  disturbs 
everything. 

Sir  Robert,  the  son,  had  a  mere  naked  {lossessicHi, 
whicfa  Mr.  Knowler  seemed  to  admit,  and  boldly  said  he 
wanted  no  more.  This  puts  me  in  mind  of  a  sajring  of 
Archimedes,  the  mathematician,  *'  ^$  ti  r»»  xom  I^p  yifv 
)M»!)<rw  ita^wr  *  ^^  Give  me  a  place  to  stand  on,  and  I'll 
move  the  globe.^ 
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.  I  cannot  admit  what  Mr.  Knowler  says  as  to  Dormer^ 
case,  that  a  feoffinent  would  have  been  there  effectual. 
If  it  be  so,  there  is  an  end  of  the  statute  De  donis.  .The 
law  wisely  steers  between  the  two  extremes,  and  is  as 
careful  to  preserve  intails,  till  the  time  comes  for  barring 
them,  as  it  is  to  prevent  their  becoming  unaUenaUe. 

Mr.  Knowler  inmsted  a  feoffinent  would  do  it,  but 
allowed  it  would  not  in  all  cases.    Savil,  196. 


Though  Sir  Robert^  the  son,  might  execute  a  feoff*- 
ment,  (as  any  one  who  has  the  possession  may,)  yet,  I 
apprehend,  he  could  not  thereby  make  a  tenant  to  the 
pracipe;  because  he  had  but  a  bare  possession.  He 
could  not  do  it  by  fine,  bargain  and  sale  inrolled,  or 
rdease,  which  convey  only  rightful  estates,  no  more 
could  he  by  feoffinent;  because  the  law  will  not, suffer 
him  to  do  that  tortiously,  which  it  would  not  permit 
hin)  to  do  fiurly,  nor  has  any  case  been  dted  to  that 
effect 


A  recovery  is  a  fictitious  proceeding,. merely  .form,  and 
so  regarded  by  the  courts  of  law.  When  a  bargainee,  or 
fhcffeey  is  tenant  to  the  pracipe^  he  in  fact  takes  nothing 
to  himself,  and  yet  is  supposed  to  take  every  thing;  his 
wife  shall  not  be  endowed;  his  term. shall  not  merge.; 
because  the  law  dives  into  the  parties^  intention,  and  in- 
stantly on  suffering  the  recovery,  he  is  in  to  the  use  of 
the  tenant  in  tail. 


2  Co.  77.  Conusee  of  a  fine,  or  tenant  to  a  pt^c^pe^ 
are  sased  to  no  other  use  than  answers  the  intention  of 
the  parties,  and  is  but  their  instrument,  or  creature,  and 
Coke  there  mentions  Lan^s  case  in  Dj/cr. 
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Poph.  SS.    The  court  will  take  notice  of  a  eominon        1155. 
recovery,  without  its  being  averred. 

Cr.  Jac.  64«.  2  Ho.  Rep.  245.  s.  c.  1  Mod.  110.  No 
extinguishment  1  Ro.  Rep.  828,  Lord  Coke  puts  this 
case  to  the  court ;  tenant  in  tail  suflers  a  recovery,  and 
made  the  tenant  to  the  praecipe  by  fine,  whidi,  he  urged, 
had  destroyed  the  intail  before  the  recovery,  so  the  re- 
mainder not  barred.  But,  says  he,  the  court  would  not 
let  me  argue  it,  because  common  assurances  are  so  highly 
favoured. 

To  apply  this  doctrine  to  Ht^  present  case :  Sir  Robert 
IS  party  to  the  feoffinent  which  directs  all  the  uses,  so 
that  all  clmm  under  him. 

Tenant  in  tail  in  possession  executes  a  feofiinent,  to 
make  a  tenant  to  the  praecipe ;  this  is  a  discontinuance, 
and  a  tort,  yet  the  law  looks  into  the  party^s  intention, 
and  therefore  allows  it.  So,  as  to  barring  intails  by  fines, 
or  merging  of  terms,  the  law  stops  short  when  the  party^s 
intention  is  answered,  and,  being  calculated  for  a  parti- 
cular purpose;^  will  not  extend  it  further. 

I  must  insist,  that  a  fictitious  freehold,  set  up  by  tenant 
in  tail  in  remainder,  will  not  suflSce,  for  iF  it  should,  there 
would  be  no  preserving  an  estate  in  a  family  for  five 
years  together. 


Dormer^9  was  a  stronger  case  than  the  present.  Te- 
nant for  years,  remmnder  to  trustees  to  preserve  remain- 
ders, remabidbr  to  his  first  son  (who  was  afrivkl  then  at 
twenty-one  years  a(  age).  And  the  court  hdd,  the 
fiither^s,  and  son's,  recovery  was  not  good,  because  the 
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1755*       estate  in  the  trustees  was  not  taken  in,  though  equity 
would  compel  them  to  join. 

The  statute  14  G.  2.  is  worded  in  the  most  cautious 
manner,    and,   conadering  recoveries  as   common  asr 
surances^  relieves  only  where  the  parties  appear  to  have 
K.  B.        a  right  to  do  the  act 

Fernwr^s  case  is  strong  in  point,  that  estates  gained  by 
fraud,  and  covin,  are,  as  to  these  common  assurances^  to 
be  considered  as  void,  and  no  deeds. 

To  let  the  doctrine  contended  for  on  the  other  side  be 
established,  must  prove  of  the  most  dangerous  conse^ 
quence ;  and  the  more  the  court  considers  of  the  case, 
the  stronger  reasons  will  occur  for  determining  against  it 

To  conclude :  as  to  the  last  point,  that  Dame  Ann,  by 
recovering  possesidon  under  the  hsi  ejectment,  was  in  a6 
iuUio  of  her  foriner  estate,  and  as  though  she  had  never 
been  out  of  possession ;  Cr.  Eih.  540, 1  And.  52,  Hol^s 
Cases,  Mich.  6  Jnn.^  748,  (but  the  C.  J.  sdd  the  last 
book  was  no  authority)  seem  pertinent  to  confirm  that 
position.  If  so,  then  there  could  be  no  frediold  in  the 
tenant  to  the  praecipe.  What  Mr.  KnowUr  said  of  sur- 
renders by  lessees  for  life  is  not  at  all  in  point,  that  being 
by  consent 

Mr.  Perrotty  for  the  defendant. 

The  case  hat  been  divided  under  four  heads. 

1st  Whether  Sir  Robert,  the  father,  had  power  to 
make  the  jointure  to  Dame  Ann,  and  the  lease  to  the 
Dacres"? 
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2d.  Supposing  he  had,  Whether  it  was  well  executed  ?  1 7^S. 

Tayloe 

Sd.    (Which  has  been  called  the  grand   question),  j  Atkyns 

Whether  the  recovery  suffered  by  Sir  Robert,  the  son,  ^-/^ 

when  in  possesion  upon  the  first  judgment  in  ejectment,  Hobdx. 
was  a  good  recovery  ? 


4th.  If  it  was,  what  effect  the  re-entry  of  Dame  Jinn 
would  have  upon  it  ? 

1.  To  shew  that  Sir  Robert^  the  father,  had  no  such 
power,  I  will  consider  the  greater  and  the  lesser  deed, 
and,  as  the  jury  have  not  found  which  was  first  executed, 
we  must  examine  into  the  nature  of  the  transaction,  be- 
cause though  the  lesser  deed  is  but  a  deed  of  covenants, 
yet  being  to  levy  a  fine,  and  having  omitted  the  powers, 
it  would,  if  executed  subsequent  to  the  great  deed,  be  a 
revocation  of  those  powers,  which  seems  now  to  be  ad- 
mitted ;  though  Mr.  Yorke  in  his  argument,  I  think,  said 
it  would  not,  as  it  was  only  a  deed  of  covenants;  but  surely, 
being  a  good  declaraUon  of  the  uses  of  the  fine,  it  clearly 
would^ 

Mr.  KnowUr  has  already  observed,  that  it  was  rea^ 
sonable  to  suppose  the  Uttle  deed  was  executed  last,  and, 
this  bang  in  the  case  of  a  learned  judge,  who  must  have 
well  known  what  operation  it  would  have  in  law,  it  cannot 
be  supposed  he  would  otherwise  have  left  it  at  so  great 
an  uncertainty,  that  those. who  came  after  him  should  be 
under  a  necessity  of  establishing  priority  between  two 
deeds  dated  the  very  same  day. 

In  the  covenant  at  the  end  of  tins  deed,  that  if  the 
premises  were  not  well  conveyed  before  November,  fcc, 
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17^^*        there  are  negative  words,  that  the  fine  should  be  to  the 
uses  expressed,  and  to  no  other  use,  &c.  whatsoever. 

They  urge,  as  this  covenant  is  by  Sir  Robert,  it  shews 
the  estate  was  not  then  conveyed  to  the  trustees,  for,  if  it 
had  been,  they  should  have  covenanted.    But  I  submit 
K.  B.        ^^  ^^^  ^^7  ought  not,  being  but  bare  trustees. 

Mr.  Yorke  was  under  some  difficulty  to  assign  any 
other  use  of  the  little  deed  than  to  control  the  great  one. 
He  said,  it  was  in  order  to  put  a  counterpart  of  her  settle- 
ment Into  her  hands;  but  this  is  not  so,  this  gives  her  a 
different  interest  from  the  great  deed,  which  subjects  her 
estate  to 'the  leases  made  by  Sir  Robert,  and,  by  that 
means,  might  prevent  her  reading  on  her  jointure  estate. 

They  indeed  were  pleased  to  say,  the  powers  were 
omitted,  because  of  no  consequence  to  her ;  but  I  insist 
they  were,  not  only  as  Sir  Robert  might  put  what  tenants, 
and  at  what  rents,  he  pleased  upon  her ;  but  also  because 
the  power  to  limit  the  premises  in  jointure  to  a  future 
wife,  would  let  in  another  estate  between  hers,  and  her 
soa\  who  was  a  purchaser  under  the  old  settlement,  and 
might,  by  that  means  (as  in  fact  it  proved),  deprive  the 
son  of  any  personal  advantage  from  this  estate. 

As  to  the  reasoning  drawn  from  the  nature  of  the  two 
deeds,  that  one  is  but  a  covenant,  and  the  other  a  deed 
to  carry  it  into  execution,  that  will  not  hold,  for  the  deed 
of  covenants  expressly  declares,  the  estate  shall  be  to  no 
other  uses,  whereas  the  powers  are  other  uses. 

They  object,  that  what  we  contend  for  is  to  presume  a 
sudden,  and  histantaneous,  alteradon  of  the  parties^  inten- 
tion in  a  material  part  of  the  settlement    I  apprehend. 
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wen  if  thiB  w«re  the  ease,  the  court  wouM  suppose  it,  tf  IJSS 
they  saw  oocaaion ;  but  here  there  is  no  need  of  it,  for 
suppose  Sir  Robert  (thinking  his  lady  would  consent)  had 
<xdered  the  great  settlement  to  be  prepared  in  the  form  it 
now  is,  but  she  objecting  to  these  powers,  and  refusing  to 
execute  it,  the  little  deed  was  made,  in  order  to  revoke, 
or  control,  that  part  of  it 

And  to  their  question,  why  did  it  not  then  take  notice 
tliat  it  was  prepared  for  that  purpose?  I  answer,  it  might 
be  for  expedition,  and  to  prevoit  longreritals,  theparttes 
then  waiting  for  it,  and  kiK>wing  that  those  n^ative 
words,  and  to  m  other  use,  ifr.,  would  answer  the  end 
of  twenty  skins  of  parchment. 

Mr.  Pratt  insbted,  if  it  were  executed  last  it  must  have 
been  through  a  mistake,  and  said  a  great  deal  about  the 
laws  marshalling  of  time,  and  q>Utting  an  instant;  but,  I 
hope,  I  have  shewn,  it  may  be  reasonably  oonchided,  that 
the  parties  intended  it  should  be  executol  last 

It  seems  admitted  that  the  deed  of  covenants,  and  fine, 
would  make  a  oomfdete  conveyance,  according  to  the 
Countess  (ffRntlaniPB  case. 

They  contend,  there  ou^t  to  be  no  priority  in  either, 
but  be  construed  as  commencmg  uno^fiatv,  and  would  in- 
corporate them,  like  the  Earl  ofJngkaey'%  emse,  but  that 
never  can  be,  for  they  are  calculated  fbr  quite  differeiM! 
porposes,  so  we  must  recur  to  the  former  question,  wbicb 
the  parties  intended  should  be  first  executed. 

Sd.  Suppofflng  the  powers  were  good,  and  did  exist, 
whether  they  were  well  executed?    And  though  that  to 
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t755.       the  jcnntress  be  admitted  to  be  well  executed,  yet,  if  that 

rp^^^"^        of  leasing  was  not,  the  statute  of  limitations  will  be  a 

,    .  flood  barl 

a.  Atktns   ^ 

Powers  must  always  be  executed  agreeably  to  the  in- 
tention of  the  parties,  and  not  to  defeat  it;  and  the 
X.  B.  intendon  of  inserting  them  in  family  settlements  is  to 
make  it  more  commodious  for  the  tenant  for  life,  and  to 
enable  him  to  make  more  advantage  of  his  estate  by 
granting  a  certain  term ;  and,  the  full  rent  being  reserved 
yearly,  and  following  the  reversion,  it  proves  also  bene- 
ficial to  the  remainder-man,  but,  to  make  it  so,  there  must 
be  a  real  tenant,  and  a  real  rent  reserved.  But  is  it  so . 
in  the  present  case?  Quite  the  contrary.  The  lessee 
never  in  possession ;  not  a  penny  of  rent  ever  paid ;  no 
covenant  by  the  lessees  to  pay  the  rent ;  no  clause  of  re- 
entry for  ntxipayment ;  nor  any  counterpart  found  to  have 
been  executed  by  them.;  and  the  true,  and  only,  intention 
avowed  to  be  to  prevent  suffering  a  recovery ;  and  the 
jury  find  expressly,  that  the  lessees  were  never  possessed 
otherwise  than  by  the  livery,  which  is  void,  because  the 
lease  is  made  under  a  power;  and  this  seems  to  have  been 
admitted  on  the  authority  of  the  case  in  LevinZy  cited 
by  Mr.  KnowLr.  They  also  find,  that  no  rent  was  ever 
paid,  nor  the  lease  itself  in  the  surviving  lessee^s  hands  at 
his  death ;  so  that  the  remainder-man  had  no  remedy  for 
the  rent,  nor  opportunity  of  knowing  how  much  it  was : 
for  though  Sir  Robert^  the  father^  will  takes  notice  that 
he  had  leased  the  premises,  it  does  not  say  at  what  rent ; 
and,  if  it  had,  that  would  have  been  no  evidence  to  prove 
it:  and  the  power  is,  so  as  the  best  rent  be  reserved,  and 
to  follow  the  reversion ;  so  this  is  a  principal  ingredient 
necessary  in  the  execution  of  this  power,  and  therefore 
this  lease  cannot  be  good. 
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'  l^b^  avowed  intention  of  the  lease  was  to  prevent  suf-  1755. 
feiing  a  recovery,  and  for  this  reason  also  it  is  bed.  Mr. 
Ktiowler  instanced  the  case  of  conditions,  and  several  other 
attempts  to  restrain  tenants  in  tail  from  suiTering  reco- 
veries, which  were  admitted  on  the  other  side,  but  it  was 
said,  that  this  was  a  difierent  case,  being  no  condition,  but 
merely  a  temporary  restraint,  by  interposing  a  life  estate. 
I  admit,  this  is  not  a  condition  in  words,  but  it  is  within 
the  policy  of  those  determinations,  having  the  same  object 
in  view,  and  is  only  a  different  mode  of  restraint 

That  these  lessees  might  still  have  joined  with  the 
tenant  in  tail  in  making  a  tenant  to  the  praedpe,  is  a 
supposition  the  law  will  not  make,  nor  ever  intend  that 
trustees  will  break  their  trust ;  so  the  law  still  looks  upon 
it  as  impracticable.  Here  the  restraint,  if  good^  lasted 
many  years  longer  than  the  life  of  the  tenant  in  tail,  for 
the  surviving  lessee  died  but  in  1752. 

If  then  it  was  intended  the  lessees  should  not  have  pos* 
sesaon,  and  the  only  end  of  the  lease  was  to  prevent  a 
teoovery,  this  is  a  fraud :  and  though  it  was  said,  by  the 
other  side,  that  a  remainder-man  had  always  a  remedy 
kfr  his  rent,  and  that  it  must  be  presumed  the  best  rent 
was  reserved,  still  this  bdng  but  a  colourable  pretence, 
affecting  to  convey  an  interest,  where  none  was  intended 
to  pass,  must  be  deemed  fraudulent,  and  therefore  vdd. 

Mr.  Pratt  was  pleased  to  say  that  courts  of  law  can'^t 
take  notice  of  frauds,  except  in  three  instances ;  viz.  pur- 
diasors:  6nes:  recoveries.  But  here  he  seems  to  have 
forgot  what  is  laid  down  in  5  Co.  80.,  that  covin,  like 
poison,  will  infect  whatever  wholesome  ingredient  it  is 
mixed  with.  But  here  we  are  purchasors,  if  that  was 
necessary. 
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17^^  The  cases  cited  by  Mr.  Pratty  to  support  the  doctrine 

rp  ^"^^         he  hud  down,  were  all  of  th«n  breaches  of  trust,  which 

d  Atkyms  **  *  ^^  different  thing  ftom  fraud,  and  makes  a  distinct 

branch  of  jurisdiction  on  the  other  side  of  the  hall:  and, 

in  many  instances,  equity  will  compel  trustees  to  j<nn  In  a 

conveyance,  for  the  honest  purposes  of  the  family*    And 

K.  B.  in  the  case  of  Nash  and  PreBton,  (Cro.  Car.  190.)  cited 
by  Mr.  Pmi^^  there  was  a  deal  of  foUy,  but  not  one  grain 
o£  fraud ;  and  there  not  even  equity  would  have  relieved : 
so  these  cases  are  no  authority  to  establish  what  they 
are  brought  to  prove. 

They  contended,  the  lease  was  made  bondfide^  and  the 
best  rent  should  be  intended  to  have  beat  reserved.  I 
mention  this  again,  because  I  think  here  is  an  end  of  the 
plaintiff's  title ;  for  the  power  expressly  requires  that  the 
best  rent  should  be  reserved ;  and  here,  fifty-seven  years 
afterwards,  (there  being  no  possession  during  that  time) 
this  lease  is  set  up  by  a  remainder-man,  to  defeat  a  re- 
covery, suffered  forty  years  ago,  and  by  a  gendemah  who, 
ever  since  the  year  1709,  (when  ok!  Sir  Robert  died)  has 
been  entitled  under  this-  lease,  if  he  thought  it  a  title,  and 
might  have  got  a  surrender  of  it;  but  that  was  not  ne- 
cessary, as  he  had  the  lease  in  his  own  pockety  and  wdl 
knew,  if  he  brought  an  ejectment,  that  would  not  rise  up 
against  him. 

But  the  verdict  does  not  once  mention,  that  this  ficti- 
tious rent  was  the  most  that  could  then  be  got,  nor  does 
the  lease  itself  say  so,  and  thou^  courts  wonH  criticise 
upon  verdicts,  yet  they  cannot  supply  material  defects. 
Hob.  96%  8.  They  may  makereasonid>le  intendments,  but 
they  ought  not  to  go  ftuther,  because  the  jury  are  liable 
to  attaint. 
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Take  the  case  in  this  light,  and  then  the  pluntiflrs        17S5. 
title  is  clearly  barred  by  the  statute  of  limitaticMis. 

But  were  the  court  to  use  presumption  in  this  ease, 
would  they  exercise  it  to  support,  or  to  defeat,  a  lease 
where  there  was  no  possession,  no  lq;al  lessee,  nor  any 
remedy  provided  on  nonpayment  of  rent?  Certainly 
they  would  presume  against  such  a  lease,  and  so  must 
the  court  have  done  to  found  thdr  judgment  on  the  first 
ejectment 

On  the  second  ejectment,  it  is  to  be  observed,  two 
demises  were  laid,  one  by  the  Da€ret\  the  ksaees,  and 
the  other  by  Dame  Anriy  the  jointress,  and  both  cotii- 
mendng  at  the  same  time,  which  was  impossible;  and 
though  the  derk  has  entered  up  the  judgment  for  both^ 
terms,  that  could  never  be,  under  such  dtflerent  titles, 
and  commencing  at  one  instant  of  time.  But  that  the 
Ihcres*  were  considered  as  bavii^  nothing  to  do  with  it, 
appears  by  Dame  Antfs  enteimg  up  that  judgment; 
whereas  if  the  estate  to  the  lessees  was  good,  that  was 
prior  to  hers:  but  she  continues  in  possession  to  her 
death,  and  they  never  put  in  any  chum,  so  that  it  seems 
dear  that,  on  that  trial  too,  the  court  looked  upon  the 
lease  as  bad. . 

I  submit  it  therefope  to  the  court,  1st,  that  the  lease  is 
vend  for  fraud ;  2dly,  because  it  does  not  appear  diat  the 
best  rent  was  reserved. 

As  to  the  other  olgection,  of  the  livery,  I  need  not 
speak  to  that,  because  it  was  vmd,  they  taking  under  a 
power. 

8d.  I  come  now  to  what  has  been  called  the  grand 
question,  (but  if  I  am  right  in  what  I  have  ahready  con^ 


K.B. 
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1755.       tended  for,  that  will  make  as  oonnderable  a  part  of  the 
question  as.  the  other). 

Whether  Earl  wasa  good  tenant  to  the  pnecape? 

I  shall  oonmder  the  circumstances  of  the  case. 

.  Upon  old  Sir  Robert*^  death,  Dame  Ann^  his  widowy 
eiitered,  claiming  under  her  marriage  settlement  Sir 
Robert y  the  son,  at  the  same  time,  claiming  the  posses- 
tton  under  another  settlement,  causes  an  ejectment  to  be 
brought,  to  try  which  of  the  two  had  the  better  title, 
and  so  to  end  the  controversy :  upon  the  trial  of  which 
ejectment,  judgment  was  given  for  the  plaintiff,  Pliilips; 
but  not  the  plaintiff,  but  Sir  Robert^  entered,  and  then 
the  plaintiff  surrendered  to  him,  and  he  afterwards,  by 
feofiment,  made  a  tenant  to  the  praecipe;  and  whether  he 
CQuld  thereby  make  a  good  tenant  to  the  praecipe  is  the 
question,  for  whether  it  was  by  right,  or  by  wrong,  it  is 
admitted,  would  make  no  difference. 

The  arguments  made  use  of  on  the  other  ade,  as  to 
this  point,  are  so  numerous,  that  I  can^'t  easily  collect 
them.  The  principal  were,  that  having  recovered  with- 
out title,  yet  his  entry  thereon  was  lawful ;  and  that  the 
law,  which  does  no  wrong,  would  not  help  him  to  a 
wrongful  possession.  And  much  more  was  urged  whidi 
I  am  at  a  loss  to  apply  to  the  present  case. 

Upon  this  trial,  the  court  were  of  opinion  he  had  the 
better  title,  and  consequently  he  became  tenant  in  tail  in 
possession,  and  entered,  not  under,  but  only  in  conse- 
quence  of  the  ejectment,  and  verdict.  How  then  did  he 
enter?  According  to  his  title.  Hitb.956.  Lands  limited 
to  baron  and  feme  and  thor  heirs:  the  baron  alone  enters, 
his  entry  must  be  intended  according  to  his  title.  ^  And 
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it  being  by  thb  verdict  affirmed  that  he  had  the  better  1755. 
title,  there  is  no  authority,  or  die  uw,  in  any  of  the  books, 
that  says  in  such  a  case  he  gets  only  the  bare  possesion. 
So  that  till  the  second  ejectment,  he  must  be  conodered 
as  tenant  in  tail  in  possession,  and  in  that  interim  the 
estate  was  descendible.  So  if  one  enters  after  such  a 
verdict  t;Iaiming  a  fee,  and^lies,  surely  the  estate  descends  K.  B. 
to  his  heir,  and  is  assets.  They  say,  the  subsequent  de- 
termination shews  he  had  no  title,  only  bare  possession ; 
and  say,  the  law  does  no  wrong,  yet  if  what  they  contend 
for  be  law,  it  does.  They  say,  the  judgment  was  only 
for  a  term :  this  is  true,  and  by  that  Sir  Hohert  recovered 
nothing;  yet  that  was  an  affirmance  that  the  reversion 
was  in  him,  expectant  on  the  lease  to  the  plaintiff,  so  that 
the  entry  of  the  plaintiff  would  vest  his  estate.  They 
say  likewise  that  Dame  Anv,  the  jointress,  continued  all 
along  to  receive  the  rent,  &c.,  and  this  they  were  under  a 
necessity  to  assert,  in  order  to  introduce  a  curious  kind  of 
learning,  that  he,  being  in  possesion  under  another, 
should  not  collusively  gain  any  greater,  or  other  estate; 
so  that  he  is  supposed  to  have  been  a  kind  of  a  tenant  to 
her:  though  the  verdict  finds  that  judgment  was  pro- 
nounced against  her,  and  possession  thereupon  delivered, 
which  ousts  all  others ;  and  in  the  feoffinent  the  lands  are 
described  as  late  in  her  occupation. 

A  great  deal  that  the  gentlemen  have  said  has  been 
mere  invention,  for  the  sake  of  argument,  as,  that  he  en- 
tered lawfully,  but  held  over  imlawfuUy.  When  did  he 
begin  to  hold  over  ?  There  must  have  been  a  particular 
estate  first,  which  was  lawful,  and  what  was  that  in  the 
present  case,  for  years,  or  in  tail,  or  in  fee  ?  For  years 
it  could  not  be,  for  if  so,  the  term  laid  in  the  demise  is 
not  yet  expired.  Whatever  his  title  "was,  he  continued 
possessed  imder  it  till  he  made  the  feoffment;  and  it 
cannot  be  but  that,  if  he  was  possessed  under  any  sort 
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1705.  of  title,  a  feoffment  with  livery  will  pass  a  fee,  and  all 

Tavt  ^^^^  learning  and  pains  produce  no  one  dictum  to  the 

.,    .  contrary;  thev  are  therefore  forced  to  assert  that  he  was 

in  under  Dame  /inny  and  so  had  but  a  naked  possesaon^ 

XT  and  that  therefore  any  act  that  he  did,  when  so  in  pos- 

v^y^  /  session,  would  not  affect  her,  because  the  law  would  sup- 

K.  B.  pose  her  to  be  upon  her  guard  agmist  it. 

I  admit,  where  one  enters  under  a  particular  estate^ 
and  does  a  collateral  act  to  defraud  the  owner,  the  8ta> 
tute  of  fines  (especially  if  he  continues  possessed,  and 
pays  the  rent)  will  hot  bar  the  owner.  Again,  if  he  does 
an  act  amounting  to  an  actual  disseisin,  3ret,  if  not  so  in* 
tended,  the  law  will  not  construe  it  so;  because  an  in* 
tended  usurpation  is  necessary,  and  no  one  shall  be  ad* 
judged  a  disseisor,  nolens  volens. 

Take  the  case  then  in  what  light  you  please,  the  entry^ 
whether  by  virtue  of,  or  in  consequence  of,  or  exclusive 
of  the  judgment,  he  thereby  gained  a  sufficient  posses- 
sion to  enable  him  to  make  a  good  tenant  to  the  pra&- 
dpe  by  feoffment;  and  the  cases  from  Ro.  Ab.  668,  are 
not  ad  idem. 

We  do  not  then  stand  in  need  of  any  surrender  from 
Dame  Ann :  if  we  did,  to  be  sure,  that  canH  be  presumed. 

4th.  I  come  now  to  the  last  question,  what  effect  the 
entry  of  Dame  Ann  wilt  have  in  this  case?  And  here 
the  gentlemen  seem  to  forget  what  they  said  just  before, 
that  an  entry  under  a  judgment  in  ejectment  is  of  little 
moment,  and  gives  no  estate  to  the  party,  yet  here  it  is 
to  revest  not  only  her  own  estate,  but  all  the  remainders 
over. 

The  case  of  disseisor,  and  disseisee,  that  tlie  disseisee 
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by  his  re-entry  purges  the  disBeisui,  and  aU  intervening       1755. 
estiOes,  must  necessarily  be  so,  because  it  would  be  in- 
consistent to  carve  other  estates  out  of  hb  fee. 


Here  the  case  is  very  different,  the  remainders  are 
effectually  barred  by  the  recovery,  and  there  has  been 
(as  the  law  supposes)  a  recompense  in  value,  so  that  if       K«  B. 
he  comes  in  again  of  his  former  estate,  the  issue  will  have 
both  the  estate,  and  the  recompense  in  lieu  of  it 

To  be  sure,  the  jointress,  by  her  re-entry,  revested  all 
that  depended  on  her  estate,  so  that,  it  may  be,  the  estate 
tail  might,  by  fiction,  continue  as  to  her  estate,  during^ 
her  life,  but  no  longer ;  and  this  is  exemplified  by  the 
case  of  surrenders  by  tenants  for  life  for  the  purpose  of 
barring  entails. 

Recoveries  being  common  assurances,  the  law  will  sup- 
port them,  and  not  let  them  be  defeated  by  any  little 
circumstance.  It  was  argued  indeed,  that  in  the  case  of 
surrenders  all  was  done  rightfully,  but  here  wrongfidly ; 
but  that,  I  apprehend,  will  make  no  difference :  but  if  it 
should,  his  possesion  was  rightfiil  under  the  little  deed, 
which  the  verdict  had  then  established. 

He  might  well  be  considered  as  tenant  in  tail  in  pos- 
session with  respect  to  bis  own  issue,  and  the  remainders, 
and  in  remainder  as  to  the  jointress,  who  was  a  purchasor 
by  marriage ;  and,  if  she  had  no  notice  of  the  son^s  dtle, 
it  might  be  fraudulent  as  against  her,  and  otherwise  as 
to  the  issue,  and  remainders ;  for,  privndfaciej  it  was  most 
beneficial  for  them,  to  have  her  estate  for  life  out  of  the 
way. 

There  is  no  colour  to  say,  that  a  recovery  by  tenant  in 
tail  in  remainder  (if  he  can  by  any  means  procure  a  good 
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1755.  tenant  to  the  praecipe)  can  be  defeated  by  the  entry  of 
the  particular  estate.  2  Ro.  Ab.  421.  Remitter  oS  the 
wife  shall  not  remit  tlie  estate  tail. 


The  court  will  please  to  remember  that  the  great  deed 
takes  notice  of  several  old  terms,  that  were  vested  in 
K,  B.  trustees  who  are  parties  to  that  deed,  and  assigned  to 
hew  trustees,  to  attend  the  inheritance ;  and  the  verdict 
finds,  that,  in  1710,  they  were  assigned  to  Wufkrr^  in  trust 
for  Sir  Robert^  the  son,  and  the  heirs  male  of  his  body; 
so  those  terms  b^ng  found,  and  not  sud  to  be  yet  de- 
termined, the  court  can\  presume  that  they  are,  and 
therefore,  I  hope,  this  alone  is  a  bar  to  the  plaintiff^a 
obtaining  judgment  on  this  ejectment. 

Mr.  Pratt f  in  reply. 

To  so  learned  an  argument,  and  in  which  so  many 
points  have  been  insisted  on,  I  am  afraid  I  shall  not  be 
able  to  give  particular  answers,  but  will  reject  that  method 
which  I  pursued  in  the  outset,  and  will  endeavour  to  fol- 
low Mr.  Perrott  according  to  his  own  method. 

The  four  questions  are :  1st,  whether  the  powers  were 
good?  2d,  whether  they  were  well  executed?  Sd,  whe- 
ther a  good  tenant  to  the  prsedpe?  4th,  what  effect  the 
re-entry  of  Dame  jinn  would  have? 

1st  As  to  the  priority  endeavoured  to  be  established, 
upon  a  supposition  that  the  learned  judge,  who  was  a 
party,  would  not  have  left  it  to  so  doubtful  a  construction 
as  we  contend  for,  it  b,  I  apprehend,  of  no  force,  and  the 
wisest  do  sometimes  err ;  but  here  the  wisest  man  alive 
could  not  have  foreseen  this  question  would  arise ;  if  he 
had,  there  would  have  been  the  same  reason  for  ascer- 
taining it  in  the  one  case,  as  in  the  other. 
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Mr.  Perrott,  in  endeavouring  to  establish  the  jmority  1755. 
of  the  great  deed,  argued  only  n^atively,  and  never 
established  the  affirmative,  that  that  must  be  taken  to  be 
executed  first,  but  only  that  the  other  could  not ;  and  to 
this  end  endeavoured  to  shew  an  absurdity  in  what  we 
contended  for,  that  we  call  it  a  counterpart,  when  there 
is  a  material  difference  between  the  two  deeds,  one  of 
them  depriving  her  of  the  valuable  privilege  of  chooaing 
her  own  tenants.  Wc  say,  the  powers  are  ot  no  conse- 
quence to  her  estate,  he  asserts  they  are ;  though  if  thb 
be  a  hardship,  there  is  hardly  a  tenant  .for  life  in  this 
kingdom  who  is  not  under  the  like  circumstanoes.  An- 
other hardship  he  complains  of  is,  that  her  son  would  be 
restrained  from  aliening  the  estate :  but  ask  all  the  fathers, 
and  mothers,  in  the  kingdom,  if  they  look  upon  this  as  a 
hardship,  and  ninety-nine  out  of  a  hundred  will  tell  you 
they  wish  the  estate  might  remain  in  the  family  till 
doomsday. 

[jPo3/er  J.  observed  here,  that  Mr.  PerroiC%  objection 
was  ^^  the  interpoang  another  life  estate  by  a  future  mar- 
riage, between  Lady  Mary*%  and  her  son^s  estate.'^ 

I  admit  there  is  something  in  that  objection. 

Their  supponng  her  execution  of  the  great  deed  was 
merely  superfluous,  and  to  answer  no  purpose,  is  wild, 
and  extravagant.  On  the  contrary,  the  little  deed  was 
only  to  secure  her  new  jointure,  and  was  contrived  to 
satisfy  her  jealousy,  and  susjncion,  and  shew  her,  in  tlie 
first  place,  that  her  jointure  was  secured,  and  this  might, 
a$.  we  may  reasonably  suppose,  be  transacted  in  the 
morning,  and  the  other  in  the  afternoon.  This  seems  to 
me  a  rational  way  of  accounting  for  it 
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IJ55.  Aft  to  the  answer  to  my  dbgectbii)  that  the  litde  deed 

did  not.  once  mention  that  it  was  intended  to  revoke  the 
other,  that  the  hurry  it  was  prepared  in  would  not  dlow 
of  recitals :  Til  yenture  to  say  that  a  deed  of  ten  lines, 
and  much  shorter  than  this  is,  (which  is  a  whole  skin  of 
parchment)  would  have  done  it. 


K.B. 


As  to  the  incorporating  two  deeds  of  the  same  date, 
Mr.  Perrolt  seems  to  admit  it,  where  they  are  not  ino6n« 
mstent :  and  that  is  the  case  here ;  the  uses  are  the  same, 
toiidem  verbis^  as  far  as  the  little  deed  goes,  and  itot  a 
word  that  it  was  intended  to  annihilate  the  other  part  of 
the  great  deed. 

Sd.  As  to  the  several  supposed  frauds  complained  of 
in  the  lease,  I  may  recur  to  what  I  said  before,  that  this 
court  will  not  enter  into  the  consideration  of  (he  reali^ 
of  the  lease,  (nor  has  any  case  been  shewn  that  this  court 
enters  into  the  trusts,  and  secret  uses  of  a  deed,  otherwise 
than  where  a  purchaser  is  defrauded,)  nor  ever  dive  so 
deep  into  a  deed,  v^here  primd/acie  it  is  legal,  and  nobody 
a  sufferer. 

Here  no  harm  can  ensue  to  the  jointress,  nor  any  thing 
more  than  a  temporary  restraint  on  the  tenant  in  tail.  If 
lessee  enters,  he  must  pay  his  rent.  If  he  docs  not  enter, 
the  occupier  is  liable.  Suppose  an  action  had  been 
brought  against  the  lessees  on  this  lease,  they  could  not 
at  law  excuse  themselves  by  pleading  that  it  was  fraudu- 
lent, whatever  equity  would  do. 

As  to  the  restraint  from  suffering  a  recovery,  it  seems 
admitted,  if  the  lease  was  good  in  other  req)ects,  that 
would  not  hurt  it,  not  falling  under  any  of  the  modes  of 
restraint  which  the  law  will  not  allow. 
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That  ibete  is  no  ommterpart  is  obAj  an  accidental  dr«-       1^50, 


cniMtance:  and  when  ytm  have  onoediseovered  that  there 

k  a  lease,  (and  Sir  Rbieri  mentioito  that  in  his  wH)    ,   . 

.«,..,..  ••  ATKYK8 

eqiuty  win  bring  it  to  bght.  ^ 

HOROt. 

As  to  the  poisonous  quality  of  covin,  I  admit  it,  but    ^^^^^^^ 
they  must  shew  here  is  such  a  firaud  as  courts  of  kw  #U1        K.  B. 
lode  into. 

As  to  its  not  being  found  that  die  best  rent,  thateouhl 
then  be  got,  was  reserved,  this  is  ahnost  imponiUe  to  be 
got  at  fifty-seven  years  aAerwards;  dierefore  the  coiirt 
will  presume  it;  and  the  verdict  seems  in  fact  to  have 
found  it,  for  it  first  states  the  power,  and  then  finds  that 
a  lease  was  accordingly  made. 

As  to  the  seism,  though  the  etecution  of  the  power 
might  be  good  without  it,  yet,  as  an  incident  to  that 
power,  a  feoffmoit  with  livery  was  a  proper  mode  of 
executing  it  ^ 

8.  The  great  question,  whether  there  was  a  good 
tenant  to  the  praecipe.  They  say,  he  Was  in  of  his  title^ 
and  admit,  he  was  not  in  of  a  wrongful  estate;  now  his 
title  must  certainly  be  an  estate  tail  in  remainder. 

This  bdng  a  new  casie,  authorities  exactly  in  point 
can^t  be  expected;  he  at  least  entered  under  odour  of 
the  ejectment,  and  therefore  csn^t  have  gained  any  thing 
more  than  a  bare,  naked,  possession,  the  fireehold  stand- 
ing out,  undisturbed  in  the  jointress. 

This  fictitious,  firaudulent,  feoffment  then,  he  having 
no  firediold  in  possesoon,  must  be  void  in  law,  it  being 
eoDuarve^  according  to  Femiar*^  cue,  which  Mr.  Perrait 

o 
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hf56.       «kmtf.    If  he  appoura  to  hold  under  anbCbcr,  whitt  is 
the  reason  of  this,  but  a  weakness,  and  imbecility^  in  h» 


Taylor 


d  A     YNs  ^^^  ^  ^^  ^^  ^^^  ^^  '^^  suffer  hkD,  who  is  incapable 
.        .  to  be  himself  a  tenant  to  the  prsecip^)  to  make  one. 

HOEDB. 

V^py^  4.  The  Jre-entry  of  the  jointress  xerests  all  the  csaMes: 
K.  B.  and,  if  Mr.  FerroU  had  attended  to  the  tWo  eases,,  he 
would  have  seen  the  reason,  why  the  entry  of  Sis  .Boberi^ 
on  the  first  ejectment,  gave  him  no  estate,  and  why  that 
of  the  jointress^  on  the  sectad,  revested  so  much.  It  is 
not  the  judgment,  but  the  entry,  that  does  it;  and  had 
^ir  Robert  had  any  estate  on  which  it  mi^t  attach  it 
would  have  done  the  same  for  lum. 

I  can^t  well  ccxnprehend  the  distinction,  that  he  mi^t 
be  tenant  in  tail  in  remainder,  as  to  Dame  Ann,  and  in 
possession,  as  to  the  remainders  over. 

As  to  2  Ro,  Ah.  4S1 :  that  the  wife  was  remitted  only 
to  her  own  estate :  the  reason  was,  that  her  estate  was  saved 
by  act  of  parliament,  where  she  would  otherwise  have 
been  drove  to  her  entry ;  so  she,  suffering  no  injury, 
shall  not  remit  any  more  than  her  own  estate. 

As  to  the  terms,  irhich  Mr.  Perrott  has  trumped  up  to 
defeat  the  plaintiff^s  title,  they  must  be  presumed  to  be 
expired,  especially  as  they  are  only  mentioned  collaterally, 
and  not  shewn  for  how  long,  nor  when  cteated. 

(The court  here  8aid,(Mr.  PraHi ^^ed  not  answer  tl&^ 
part  of  the  argument^  for  these  terms  are  aot  found  by 
the  verdict) 


In  Easier  term,  28th  Geo,  £.,171;^,  this  ^m^^wm 
argued  a  third  tim^  by  Mr*  Caldecof^  for  the  f^wttf^ 
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and  Sir  Sdikuel  Prifne^  tiie  TSin^s  pneaMr  Scijeant,  for 
die  defendant 

Mr.  CdldecoU 

The  gentlemen  who  have  gone  before  me  have  so  co* 
piously  argued  every  part  of  the  ease,  that  I  shall  prin-* 
Cipally  confine  myself  to  the  gnmd  question ;  and  endea* 
vocDT  to: shew  that  the  lessor  of  the  plaintiff  has^a  good 
title  to  the  premises  in  question^  as  her  in  tail  male,  under 
the  will  of  Sir  Robert  AikynSj  the  elder,  and  to  whidi  he 
beeame  imtitled  in  jiossesm<m  on  the  9SA  of  Jwity  175S, 
wh^  tiie  survifving  lessee  died.  On  the  defendant'*s  part 
it  hai  been  innsted,  that  die  recovery  suffered  by  Sir 
R&bertf  the  son,  has  barred  the  right  of  Che  plidntaff ;  or 
if  not,  that  his  light  accruing  so  long  ago  as  the  death  of 
Datne  Ann  in  171S,  he  is  barred  by  length  of  time. 

I  shall  cotiflider,  1.  tbe  remedy  of  the  plaintiff:  8.  his 
right.  1.  The  estate  to  the  Dacrei  was  a  good,  and 
subaisting  estate,  and  the  plaintiff's  right  of  entry  did 
not  accrue  till  1752,  when  the  survivor  of  those  lessees 
cBed ;  and  to  support  this  assertion,  I  must  shew,'  diat  the 
power  of  leaamg  Was  good  in  its  creadon,  and  also  well 
executed. 


1750. 


K.B. 


It  has  been  objected,  1st,  that  the  Jitde  deed  must  be 
construed  to  have  been  last  executed,  and  to  have  revoked 
the  powers  comprehended  in  the  great  deed;  Sdly,  that 
libe.power,  if  good  in  its  creadon,  is  void  in  the  execu-^ 
tioQ  of  it,  as  fraudulent  and  ficddous ;  to  mmntain  both 
which  obgecdbns,  the  gendemen  had  recourse  to  conjec- 
ture;, andstrainedconstrucdon,  nothing  of  that  sort  being 
found  by  the  verdict  They  haw  considered  the  little 
deed  as  a  complete  oonveyance,  by  way  of  covenant  to 
krya'finfe;  but  I  must  inrist,  that  it  is  nothing  more  than 

o2 
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a  ooTenant  executory,  aad  to  have  reodved  its  fidl  ooni* 
pletioQ  by  the  execution  of  the  great  deed,  and  the  Soe 
levied  in  consequence  of  it :  and  the  Words  of  the  last 
covenant  in  the  little  deed  manifestly  shew,  that  it  was 
only  intended  as  a  covenant  executory,  viz«,  that  if  a  good 
conveyance  should  not  be  made  by  fine,  or  some  other 
good  conveyance,  before  the  SOth  of  November^  then  that 
Carteret^  and  Lowe^  should  stand  s^aed,  be:  wUoh 
shews,  that  any  other  conveyance  besides  a  fine  would 
have  answered  the  intent  of  that  deed ;  and  it  is  observa- 
ble, that  the  time  fixed  for  making  such  assurances  is  be- 
fore the  80th  of  November y  which  is  two  days  later  than 
the  last  day  of  Michaelmas  term,  the  time  of  levying  the 
fine.    The  great  deed  is  a  complete  conveyance  to  an- 
swer the  covenant,  and  within  the  time  thereby  prescribed, 
and  may  reasonably  be  intended  to  have  been  made  in 
pursuance  thereof.     The  trustees  needed  only  the  great 
deed,  and  Dame  Mary  had  only  oocaaon  fiv  the  little 
one.     As  to  the  objection  to  the  execution  of'  the  power, 
(suppoang  it  to  be  good)  I  should  be  ghul  to  know 
against  whom  it  is  fraudulent ;  not  against  Sir  Robert,  the 
son,  tor  he,  being  a  party  to  the  indenture  in  whidi  this 
power  is  reserved  to  his  father,  accepted  his  estate  sub- 
ject thereto.    As  to  the  supposed  injury,  in  hinderbg 
him  from  barring  the  entail,  that  is  founded  on  a  fallacy; 
because  he  could  never  be  tenant  in  tail  in  possession,  till 
the  lease  determined  by  the  death  of  the  survivor  of  the 
three  lessees.     It  is  expressly  found,  that  the  lessees  en- 
tered, and  were  possessed,  and  though  th^  afterwards 
permitted  Sir  Robert^  the  father,  to  aijoy  the  estate,  and 
receive  the  profits,  yet  they  might  have  maintained  thdr 
possesnon,  had  they  been  so  minded.  <  Sir  Robert^  bong 
absolute  owner  of  the  estate,  might  reserve  whatpowers 
he  pleased,  and  his  s(hi  could  only  be  oonridered  as  a  vo- 
lunteer: Cr.  Eliz.  4M:  in  winch  cftaeitiasaid,  (speaking 
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cf  S7  Eliz,)  that  none  should  take  advantage  of  that 
statute,  but  purchasors  for  money.  Here  the  considen^ 
lion  between  the  father,  and  8on»  is  merely  natural  love, 
and  affection. 

To  the  objection,  that  only  one  of  the  lessees  executed 
the  power  of  attomcj,  to  acoqpt  livery  for  all  thzee,  I 
shall  give  two  answers. 


17M. 
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1st  That  it  is  laid  down  in  1  Vent.,  291»  that  tol 
for  lives,  made  pursuant  to  a  power,  livery  is  not  neces- 
sary, and  that  it  is  in  such  cases  better  to  omit  it  £d. 
That  being  a  power  by  deed,  the  power  granted  by  one, 
is  good  for  them  all :  2  Anders.  1^,  is  in  point,  and  the 
cases  in  Br.  and  C.  L.  48,  9,  ated  on  the  former  aigu- 
ments.  If  then  the  power  was  good^  and  well  executed^ 
and  consequently  plaintiff's  right  of  entiy  did  not  accrue 
dU  175S,  it  remains  to  be  conadered, 

8d.  Whether  the  recovery,  suffered  by  Sir  Robert, 
has  barred  his  right  ? 

The  nature  and  use  of  a  common  fecavery  is  well 
known,  and  that  it  is  used  to  bar  entiuls  with  remainders 
expectant  on  them :  but  though  it  is  allowed  as  a  common 
conveyance,  and  as  such  favoured  in  law,  yet  the  cere- 
monies required  by  law  must  be  observed ;  a  tenant  of 
the  freehold,  a  demandant,  judgment,  and  execution. 
But  here  was,  I  submit  it,  no  tenant  of  the  freehold,  and 
consequently,  the  recovery  is  void ;  for  though  the  issue 
m  tail  may  be  barred  on  the  warranty,  by  way  of  estoppel, 
(though  there  was  no  good  tenant)  yet  the  remamder- 
man  cannot 

Ist  An  unlawful  freehold  has  properly  no  foundation 
to  work  upon* 
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.i;50.  Sdly.  This  being  the  oommmi  case  cxf  a  common  leoo- 

▼eiy  on  an  entiy  in  the  post,  a  disseisin  must  be  intended, 
which  caiinot  be,  wh^e  there  is  a  prior  estate  of  fireehold 
standing  out    1  Fent.  360. 

The  estate  of  Sir  Robert,  the  son,  was  of  two  kinds : 
It.  B.  1st,  under  the  settlement  in  1669:  Sd.  under  the  eject- 
ment, and  assignment  of  the  two  terms  by  his  leasee  after 
the  verdict.  The  first  gave  him  an  estate  tail  in  remain- 
der ;  the  second,  a  mere  naked  possession ;  for  a  Judg- 
ment in  possession  gives  no  right,  nather  displaces  any, 
but  is  merely  a  fictitious  term,  and  used  of  neces»ty. 
Indeed  where  the  lessor  of  the  plaintiff  has  a  legal  title  in 
possession,  I  admit,  his  entry  under  the  judgment  in 
ejectment  would  attach  thereupon,  and  follow  the  nature 
of  such  lawful  estate.  But  here  it  is  the  mere  firuit  of 
fiction,  aiyl  conveys  no  right,  and  of  this  the  court  will 
not  take  notice.  1  Salk.  246.  His  entry  under  this 
judgment  in  ejectment  was  by  the  authority  of  law, 
and  consequently  under  its  protection,  as  much  as  the 
ofiicer  himself,  who  should  enter  to  deliver  possession 
under  such  judgment,  would  be,  and  who  in  such  case  is 
neither  a  trespasser,  nor  a  disseisor.  1  Ro.  Ab.  663  (L). 
S  Sid.  156.  In  this  light  then,  the  judgment  in 
gectment  b  little  more  than  an  excuse  for  trespass.  This 
occasions  the  singularity  of  the  present  case:  for,  in  all 
other  instances,  the  patty  has  some  kind  of  title,  or  other, 
even  a  tenant  at  sufferance ;  but  here  it  is  collateral  to  all 
legal  titles  whatsoever,  and  adverse  to  them  all,  so  that  it 
is  incapable  of  confirmation,  which  can  only  be  of  an 
estate  in  esse.  1  Ro.  Ab.  433.  Plowd.  Com.  528;  and 
I  apprehend,  that  no  real  writ  could  be  framed  by  which 
he  might  recover  in  this  case  according  to  his  title;  nor 
<x>uld  any  writ  be  brought  by  Dame  Ann^  because  her 
right  is  not  di^laced;  new  for  a  tortious  eBtry,  becauw 
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he  catered  bjr  lawful  autkorily,  and  to  whkh  the  toiMit       174QJ 
ftr  life  was  under  a  neceanty  of  sufanuftting ;  and  in  KMe 
it  18  said,  that  so  long  as  the  judgpMnt  eoDtinued,  if  he 
dMnld  be  ousted  by  one  that  had  right,  yet  he  migbt 
bnng  a  new  hob.  fa.  poss. 

8v  JioAer/^  the  son,  had  no  freehold,  eidier  by  rig^t,       K«  a 
or  bywvong. 

I  might  consider  a  ieofltaient,  1st,  genendly,  as  amode 
ofeonveyanee:  Sdly,  as  part  of  a  oomnum  reoofery:  in 
either  of  whioh  lights,  no  freehold  passed  by  this  feoC 
HKnt ;  the  use  of  which,  as  a  conrveyanoe,  is  the  notoiiefrf 
of  the  liTeiy ;  but  here,  he  having  gained  no  freehold  by 
his  entry,  none  could  pass  by  the  feofinent.  I  admits 
liiat,  m  some  cases,  by  the  legal  operation  of  a  feoflftnent 
with  liyery,sAera  tortious  entry,  a  frediold  will  pass,  be* 
cause  thereby  a  new  estate  is  created,  and  thereby  the 
owner^s  estate  turned  to  a  right :  thus  a  termor  for  yean 
may  convey  a  toitious  fee  by  his  feofinent,  because  he 
does  it  by  wrong;  but  here  it  is  in  pursuance  of  a  mis« 
taken  judgment  at  law,  and  the  root  it  springs  from  i* 
fnere  fiction. 

Bract,  lib.  4.   161.  every  disseisin  is  said  to  be  a 


It  is  a  rule,  that  the  law  can  do  no  wrong;  therefore 
Dame  Ann*s  title  remained,  notwithstanding  the  posses- 
flon  gained  by  Sir  Robert  under  the  judgment  in  eject- 
Bient  So,  Bro.  Diss.  66,  the  King^s  entry  on  any  hmd 
win  not  make  a  dissasin,  because  the  King  ean  do  no 
wrong.  And  wherever  it  may  be  by  right,  the  law  will 
MIcoDstnie.itawrong:  C.L.4S^a:  therefore  if  tenaaC 
ferfife  makes  a  lewe.for  life,  itshall be  for  thekssM^ 
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1756.       lifey  llunigh  otherwise^  by  the  rule  of  ooDStnmig  deeds 

J-''^^       most  Btrongly  ageinst  the  maker,  it  would  be  for  tbe 

d.  Atktms  '^^  ®^  *®  lesaee.    So,  in  the  present  case,  he  could  pass 

^^         his  lawful  estate,  vis.,  an  estate  tail  in  remaJTider;  and 

HoBDB.     ^^  by  A  feofiment  an  estate  tail  in  remainder  will  paas^ 

VitfiV'^^    appears  by  Phwd.  554.  2  Ro.  Ab.  6.  Co.  L.  62,  h.: 

K.B.       those  indeed  were  cases  where  the  tenant  for  Bfe  assented 

to  the  grant,  but  here  the  tenant  for  life  had  no  power 

either  to  assent,  or  dissent    And  m  the  case  in  Carth. 

110,  where  the  remunder*man  made  a  feofiinent  with 

fiyery,  it  was  not  doubted  but  that  his  particular  estate 

passed  by  it  as  a  remainder.    Here  the  remainders  over 

cannot  be  barred,  because  there  was  no  tenant  to  the 

freehold  for  the  recovery  to  operate  upon.    It  has  been 

said,  that  he  intended  to  pass  a  freehold :  I  answer,  he 

mistook  his  right,  and  thought  he  had  an  estate  tail  in 

possession,  and  had  no  intention  to  do  a  wrong:  his  bring* 

ing  the  ejectment,  prosecuting  it  to  judgment,  and  taking 

an  assignment  of  the  terms,  evince  this,  as  they  would 

have  been  needless,  had  he  intended  a  disseisin.    If  we 

consider  this  feoffment  as  making  a  tenant  to  the  praecipe 

only,  and  so  part  of  a  common  assurance,  and  enuring  to 

the  uses  of  the  recovery,  and  the  reooveror  only  in  the 

nature  of  a  trustee  for  the  party  suffering  it,  and  all  the 

several  instruments  makiiy;  but  one  complete  eon veyaace, 

if  any  one  be  defective,  (as  here  the  feoflhient)  nothing 


As  to  the  presumption  on  14  Geo.  S^,  that  the  parti- 
cular estate  was  duly  surrendered,  it  cannot  extend  to  this 
case,  but  must  be  ccmfined  to  estates  whereon  rents  are 
reserved,  and  can  be  applied  to  tenants'  leases  only.  So^ 
as  to  its  having  stood  twenty  years,  and  therefore  not  now 
to  be  impeached,  I  answer,  that  it  falls  fully  within,  the 
proviso^  that  it  must  appear  the  party  had  a  sufficieni 
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tide  to  make  a  tenant  to  the  pnedpe,  lAidk  he  had  nol 
jDthisi 


Soon  after  the  death  of  Sir  Robert,  Ae  aon^ 
Atm  faiought  another  gectnent,  and  Mcoyered  baek  her 
estate,  and  therein  hud  the  demise  baek  to  within  fire 
days  after  old  Sir  Roberf^  death,  and  oveneadied  die 
term  demised  by  the  former  gectnaent;  and,  she  obtaining 
judgment,  it  must  be  neoessarily  infened,  that  the  oonrt 
did  not. then  consider  Sbr  Robert^  the  son,  as  tenant  in 
tail  in  possessbn. 

Upon  the  whole,  the  case  is  of  a  most  singular  nature, 
and  the  defence  set  up  against  the  plMntxflTs  title  built  on 
this  bans,  the  judgment  under  the  first  gectment:  whidi 
was  the  firuit  of  fiction,  bigot  by  the  wrong  judgment 
out  of  a  mere  cknid,  or  nothing;  and  howerer  afterwards 
incorporated  with  a  feofiinent,  can,  in  truth  and  justice, 
produce  nothing.  The  consequence  of  establishing  the 
doctrine  contended  for  on  the  other  side,  would  be,  that 
wherever  a  remainder-man  meets  with  a  vacant  posses- 
non,  whether  the  owner  be  absent  by  chance,  or  by  a 
sdieme  of  the  other^  the  lemainder-man  has  nodnng 
more  to  do  than  execute  a  feoffinent  with  livery,  and 
suffer  a  recovery,  &c. 

Sir  Safnuel  Prime jixx  the  defendant 

I  shall  not  restate  the  verdict,  nor  any  of  the  cases  on 
the  general  axgument  The  gentlemen  who  have  gone 
before  me  have  considered  the  case  at  laige,  but  I  shall 
confine  myself  principally  to  (me  point  that  hitherto  has 
been  only  spdcen  to  in  common  with  the  rest  of  the  case. 

This  question  is,  what  would  be  the  operation,  and 
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eAct,  of  the  im^eiy  on  the  judgment  in  qecdnenty  8ii|^ 
poong,  for  the  sake  of  argument,  that  Sir  Rebert  was 
only  tenant  in  tail  in  remainder?  (Not  waiving  however 
the  exoqptiona  fotmeriy  taken  to  the  creation,  and  ezecu* 
tion,  of  the  power,  &a,  all  iMA  tend  properly  to  shew 
that  he  was  tenant  in  tail  in  possession,  and  are  of  too 
mnch  oonaaqpence  to  be  given  up.) 

But^  independent  of  all  tins,  I  hope  to  shew,  the  reeo- 
very  was  good,  and  valid;  and  to  that  end,  it  may  be 
proper  to  say  something  of  the  nature,  and  oripn^  of 
estates  tail,  and  answer  the  imputation  of  fraud,  collu- 
sion, and  other  hard  names,  that  have  been  cast  on  at- 
tempts to  bar  a  tevenion  esqpectant  on  an  estate  tail; 
which' both  at  law  and  j/a  equity  is  so  very  inconsiderable, 
atod.  of  such  a  precarious  existence,  as  to  be  esteemed  of 
tto  value  at  all. 

This  way  of  fettering  estates  was  utterly  unknown  to 
the  policy  of  the  common  law,  and  since  it  was  UBohap- 
pSy  introduced  by  the  statute  JDe  rfonts,  the  nuoepdieyof 
the  bbmmon'  lafwhasbeen  exerted  ti»  prevent  its' permcimis 

0yhcOI»'' 


By  the  ccHnmon  law,  no  inheritance  could  be  so  limited 
as  to  have  a  remainder  expectant  on  it:  therefore,  if  an 
estate  was  limited  to  J.  for  life,  remainder  to  B.,  and  the 
b&rs  of  his  body :  there,  if  £.,  during  ^.'s  life,  had 
issue,  the  condition  was  thereby  performed,  and  B.  might 
dispose  of  the  whole :  albeit  now,  sidce  that  statute,  whldi 
introduced  a  new  kind  of  estate,  the  enlargement  of  the 
ebtate  of  tenant  in  tail  does  not  arise  from  his  having 
issuer  But  partly  to  remedy  the  inconveniences  intend- 
ing these  fettered  estates,  it  was  held  by  the  judges,  and 
^nfinned  by  paifiament,  that  a  tenant  in  tail  mighty  by 
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fine  witk  prodamatioos,  hta  his  issue,  and,  hjr  a  eommon        if 89, 
xeoavetjy  bar  both  thenar  and  remainders  over  to  colk-        ^"v**^ 
tarals;    and  henceforth  oonunon  recoveries  came  into  ' 

great  reputation,  bdng  ordained  for  such  wise,  and  law.     * 
fill  purposes,  and  ace  become  common  assurances,  and      „ 
highly  firvoured,  anditisthe^hityof  the  judges  to  cou»-    ^^^^  ^^^*it 
tedance  them ;  and  though,  aa  I  aUow,  fiction  is  a  pw       ]^  g^ 
dpal  ingredient  in  these  assurances,  yet  it  is  a  fair,  and 
hmaest  fiction,  and  never  has  been  branded  vith' the  im^ 
putation,  or  appellotioii,  of  fraud,  or  imposition.    Tb 
illustrate  this  point  by  some  cases : 

'A*9  tenant  in  tail,  J3.,  in  tail,  C,  for  years,  D.,  in  fee. 
ji,  levies  a  fine  with  prodamations :  here  his.  estate  is 
gone,  but  the  remainders  are  untouched;  but  if  .the 
tenusee  of  that  fine,  on  a  praecipe  brought  against  him 
by  a  stranger,  vouches  j/.,  who  vouches  the  common 
vouchee,  now  are  all  the  estates  destroyed,  and  gone-) 
and,  emoDg  the  rest,  the  estate  for  years,  though  the 
recompense  in  value  can^t  extend  to  that . 

'4*9  f<^  life>  B.,  in  tail  To  the  same  J?.,  in  fte.  £., 
in  the  lifetime  of  A.j  levies  h  fine  to  a  purohasor,  ^ 
estate  tail  is  thereby  barted,    . 

^.,  finr  life,  JS.,  in  tul,  C,  in  fee.  The  estate  of  both 
B.  and  Q.  may  be  barred,  without  the  comeorrence  o{J.'i 
for  the  law  will  not  put  it  in  his  power  to  detennine 
whether  the  estate  c£  C.  shall  be  banned  or  not.  The  ro* 
gtllar  way  is  indeed  by  su^ender  of  the  particular  esute; 
but  if  J.  should  be  averstf  to  this,  though  reaaonable,  the 
W  will  fiimish  a  reitaedy,  without  dowaijg  any  permanent 
wvong,  by  the  tenant  in  tail  in  remainder^  or  a  stranger 
on  his  b^alf^  dissasbg  the  tenant  for  life^  and  gaining 
a;&eehdld  de facto:  against  whom  a  prsecipe  mi^ht  be 
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1750.        ^^  brougbty  and  a  good  leoovery  fiDunded  thereon, 

irfudi  would  effectuafly  bar  that,  and  all  subsequent 

lemaindere,  but  noth}hg  precedent;  so  that  the  estate  of 

'^**"'   A.  would  remain  as  before.    2  JJo.  Ab.  894  (C).    S 

ll^^j^^      Cc.f  Coptedike's  case.    What  wrong  would  there  be  m 

\^0-^-^^     all  this  ?  no  prior  estate  hurt,  or  dispossessed,  but  fiir  a 

K.  B.       moment:  and  J.  may  enter  again;  and  as  to  C,  lus 

estate  was  always  sut^ect  to  the  power  that  £.  had,  as 

tenant  in  tail  standing  before  him,  to  bar  it,  and  there- 

finre  he  is  not  injured.     That  J.'*s  estate  remains  unhurt 

iqppears  from  Cr.  Car.  485,  and  PapA.  65,  6. 

The  conveyances  made  by  tenant  in  tail  are  to  be 
countenanced  in  law;  therefore,  to  J.,  for  life,  B.,  in  tsil 
when  he  shall  attain  twenty-five,  £.,  coming  to  twenty, 
one  in  the  life  of  ^.,  levies  a  fine  with  proclamations,  and 
afterwards  attains  twenty-five;  though  he  had  but  an  un- 
certain, contingent,  estate  at  the  levying  the  fine,  yet  that 
was  held  to  be  a  good  conveyance  of  his  remainder,  and 
to  bar  his  issue. 

I  admit,  all  due  ceremonies  must  be  observed,  and  a 
tenant  de  facto  of  the  freehold ;  and,  without  rdying  on 
the  argument  of  Phwden,  in  ManxeFB  case,  or  a  more 
modem  one  of  Seijeant  Maynard,  at  the  bar,  that  where 
only  an  estate  tail  in  remainder  wasmtended  to  be  barred, 
it  might  be  done  by  a  writ  of  right,  without  any  actual 
tenant  of  the  freehold ;  which  shews  that  attempts  to  bar 
•  remainders  by  persons  out  of  possession  are  not  conn- 
dered  as  fraudulent:  thus  much  being  premised,  I  will 
now  endeavour  to  shew,  that  this  recovery  is  good,  and 
valid,  supposmg  he  was  only  tenant  in  tail  in  remainder; 
neither  do  I  rely  on  the  forty  years  lapse  sfaice  the  suf- 
fering it,  nor  will  I  call  m  aid  14  Geo.  Jt,  nor  the  aeoae 
of  the  law,  and  general  received  opinion,  that  after  twenty 
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jearsy  or  more,  a  tenant  shall  be  presumed;  nether  do  I 
inwt  on  the  objection^  that  supponng  there  was  no  good 
tenant,  yet  the  recovery  must  stand  till  reversed  in  ernnr, 
though  many  books  speak  to  that  purpose;  but  I  sul^ 
mit  the  point  gaierally,  on  the  authority  of  the  Marquess 
of  fVinche$ier'H  case,  8  Co.  8. 

In  the  former  arguments  for  the  plaintiff  it  was  iiw 
nsted,  that  eveiy  general  entry,  and  ouster  of  the  rights 
ful  owner,  would  not  make  a  disseisin,  but  that  the  quo 
animo  must  be  considered.    If  one  enters  by  wrong,  and 
takes  the  profits,  as  claiming  under  the  owner,  the  owner 
may  construe  thb  a  ^sseisin,  if  he  will,  and  not  be  barred 
of  an  asoae.    Lord  Cokty  and  also  Brad.  lib.  1,  and  4, 
speak  of  the  quo  animo^  and  I  will  use  the  same  as  an 
argument  in  the  present  case,  on  behalf  of  the  defendant 
The  ejectment  was  brought,  supposing  Sir  Robert  to 
have  been  tenant  in  tail  in  possesnon,  and  judgment  ob* 
tained  thereon;  after  which,  without  any  aid  fiom  the 
court  by  writ  of  execution,  or  any  aid  fiom  the  fdaintiff 
in  the  ejectment,  (as  by  law  he  ought)  he  is  expressly 
found  by  the  verdict  to  have  entered,  and  ousted  the 
tenant  for  life.    He  therefore  gained  no  new,  lawfuF, 
title,  only  his  former  rig^t  was  manifested  in  a  court  of 
justice.     Qtto  animOy  or  with  what  view,  or  intent,  could 
he  possibly  do  this?    It  could  not  be  as  agent  to  hb 
lessee;  he  entered  then  claiming  an  inheritance  in  po^ 
sesaon,  which  was  cleared  to  hiin  aocordin^y,  and  so 
found,  and  then  his  entiy  with  such  daim  waa  n  disseifln 
of  any  other  having  right 

There  are  many  authorities  in  the  books  to  shew,  that 
where  a  man  enters  claiming  a  term  of  years,  or  other 
larger  estate,  having  no  such,  it  is  adisseiun;  and  though 
be  chums  but  for  years,  becomes  tenant  in  fee  by  dia- 
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jj$6i  lieisin;  1  Itc^  Ab.  66K^  pi.  7.  (1)  pL  1.  2.  &  4.  If  that 
be. entered  under  such  a  claim,  he  gaihed  a  tortious  fiee^ 
boU,.  wjbich  he  might  by  rightftd  oonnsysnee  convey  over 
to  another^  and  such  third  penaoa  would  be  no  disaeuor^ 
he  olaimitig  by  title. 

K«  &  Much  has  been  said  about  what  makes  a  dissdsin  in 

law;  .the  true  definition  of  which  is^  that  every  entry 
without  title,  but clahning  title,  isa  disseisin.  C.  LJStSA. 
b.Lit.§tt7d.    C.,L.«rr,ai 

•How  &i  Sir  Moberi  will  fall  within  this  descripckn^ 
jnppo^ii^  him  not  entitled  to  the  frediold  in  pomtaiAmj 
^toiains  to  be  cm^dered*  He  oertaiily  entered  vrtiere  it 
was  not  allowable,  notwitbtanding  what  has  been^  fu^  of 
the  tothority^  given  by  law  on  a  mistaken  jui^gment^  for 
hfe  took  out'  no  exeoution,  nor  availed  himself  pf  thait 
judgment  Dhme  il/iit  afterwards  brings  another  geec* 
mfant).  and  laying  her  dnmiae  anterior  to  the  tdm^  MA  in 
ibeifiiist,  recovered  hot  only  the  poasesnon,  bat  themefloie 
pfufits^.  and  her  ri^t  was  bo  way  botmd  by  &e  first 
jiid^^nent.' 

:  If  then  a  recovery  in  ejectment' gives  -no  title,  nor  dk* 
places  .any,  it  could  not  make  his  entry  congisable,  but 
his  entiy,  and  ouster  o£  the  lawful  possessor,  must  wcnrk 
a  dssseism* 

.It  is  not  every  judgment,  even  in  a  real  action,  that 
bars  a  right ;  therefore  if  A,  brings  a  pracipe  quod  r^ddat 
against  JB.,  and  has  judgment  by  default,  yet  may  J3. 
afterwards  have  a  gu6d  ei  dcfbrcetU.  F,  N.  B.  155.  (of 
die  ori^l  book)  (B)  (F). 

tn  t&e  first  argument,  this  entry  was  tsrmed  a  deibro^ 
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nidequhrdenttoabare^BdLed,  posseMBOI^iEnl^  173^ 

support  tliis  definition,  was  dted  C.  JL.  881,  b:  but^  bj  ^  ^*^^ 

that  book,  deforoement  includes  abatement,  intrusion,  and  ,  . 

disBMin,  too.  ^  . 

HORBA 

I  admit  the  rule  in  1  Salk.  S46,  that  a  bate  eniryv  yi^-^-mJ 
without  ousting  the  lawful  owner,  will  not  work  a  dis-  K.  B. 
sdain,  but  enmie  to  tfae.uae  of  the  pisuij chafing  right 
Heie.  was  Ian  actual  oostsr,  hobodj  lemaiiied  possessed 
'  but  Sir  Robirtj  and  he,  having  no  rig^  must  be  a  dis- 
8eu6r.  :In  the  second  aigunettt,  he  was  said  to  be  netdwr 
tsnant  for  years,  nor  at  will,  but  ftcim  a  tenant  at  suffier* 
anoe:  andnowto^day  weave  told  he  was  no  tenant  at all^ 
D6r  gained  any  possession^  though  he  entered,  turned 
oihera  out,  and  made  a  feoAnent  on  the  land  as  owner* 
Though  the  fieekoid  of  soma  infaentances  may  be  for 
ackn^  purposes  in  ntiM6tcs,*  a  possesion  under  the  moon 
ia  what  I  never  heard  o£ 


Na  «ase:has  .been.  4ate^  nor>  as  I  think,  can  be  pni» 
duoedi  &at  ^  feoiinent  with  livery,  made  by  oae  in  pov- 
sesoon,  does  not  convey  the  freehold;  but  there  are 
mnllitttdea  of  cases  t6.  shew  that  k  does.  A  wanabty 
may  he  amiexed<to  such  an  estate^  C.  L.  980,  b^  and 
wb^er  it  be  ficlstiojis^  or  real,  it  is  a'  fisundation  to 
maintaia  a  vDucheir  of  the  ftollbr . 

As  to  the  effect  of  foafRnents  of  .tbil  iiatute,.  mai^ 
cases  shew  that  the  owner  may  make  it  a  disseism,  or 
Mt,:athii<deetioi&;  bdt«faatfcivi.the;£efilmtforli&tddo 
in  thiacase,  hfar  riglit  .vomidning  untouidied?  ahd  Co. 
Lit*  9Sii  ^9  Mi^  feoffineait  will  be  valid  agamst  all,  but 
such  aa  have  ri^it  She  being  thea  out  of  possessbn, 
and  having  reodved  no  permanent  injury,  who  had  i 
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prior  title,  or  against  whom  oould  the  pnedipe  have  been 
farought,  but  the  feoffee? 

It  is  oonvenieDt  that  the  tenant  to  the  freddd  Aoald 
be  known,  therefore  the  tenant  in  possesfloon  is  primA 
facte  looked  upon  to  haye  it 

To  put  some  instances  of  tenants  that'might  nidce 
such  feoffment :  guardian  in  socage  had  the  bare  naked 
possessbn,  he  was  tenant  of  the  freehold,  he  oould  not 
asngn  dower:' so  a  guardian  for  nurture  had  the  bare 
possession,  he  could  not  even  demise  for  any  certain 
term,  yet  all  those,  when  in  possession,  might  convey  by 
feoffment,  and  livery.  Co.  Lit.  867.  Bro.  Diss.  pL  it4. 
Guardian  in  chivalry  (who  might  asagn  dower)  does  as- 
sign dower  to  one  that  was  not  the  feme  of  the  tenant, 
she  is  a  mere  disseisor,  and  the  assignment,  though  bj 
one  having  authority,  is  a  mere  nuDity.  1  Ro.  Ab.  66S, 
pL  5.  So  an  attorney  to  deliver  seisin  absolutdy,  does  it 
conditionally,  or  vice  vers&j  it  is  void,  because  the  au- 
thority was  not  pursued.    Bro.  Diss.  pL  SS,  and  70. 

Lessee  ait  will,  or  for  years,  which  are  the  lowest  estates^ 
making  a  lease  for  life^  or  in  tail,  may  by  a  feoffment  oust 
the  owner  of  his  estate,  and  the  feme  of  the  feoflKir  shall 
be  endowed  as  against  the  feoffee,  which  she  could  not, 
if  he  gained  no  estate  by  the  ouster.  Bro.  Dis6.pL  8,  68, 
67.    IJones^SVl.    Cro.  Car.iOSt. 


In  2  Jnsf .,  411^  418,  it  is  said,  that  a  freehdid  i 
ferred  by  the  solemnity  of  livery,  where  there  is  no  right, 
amounts  to  an  ouster  of  the  owner,  and  so  it  was  befbre 
West.  %  c.  25,  which  is  only  declaratory  of  the  eammoa 
law. 
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All  these  several  kinds  of  possessors,  as  guardians, 
tenants  for  years,  &c.,  are  equally  capable,  by  feoflSment, 
and  livery,  to  make  a  disseisin.     Br,  Diss.  pi.  85,  96. 

In  a  former  argument  it  was  insisted^  that  this  feoff- 
ment must  be  oon^dered  as  done  by  collusion,  because, 
notwithstanding  the  feoffment  to  Early  Sir  Robert  Atkyns 
kept  possession.  Now  the  possession  of  a  man^s  freehold 
is  not  always  necessary. 

Lessee  for  years,  without  right,  makes  a  feoffioaent,  the 
lesscMT  b^ng  then  on  the  land,  yet  will  the  feoffinent  pass, 
because  the  feoffor  had  a  right  to  the  possession.  Perk, 
k  222.  tit  Feoffment,  J  210,  11. 12.  Livery  made  by 
the  tenant  of  the  freehold  is  good,  notwithstanding  the 
feoffor  continues  on  the  land,  and  takes  the  profits.  That 
is. the  case  here:  the  feofibr  continues  in  possession,  but 
not  against  the  will  of  his  feoffee. 

Lessee  for  years  making  livery,  in  order  to  convq^  a 
freehold,  it  is  good  against  all,  but  those  who  have  right. 
Cr.  Ja.  807. 

Upon  the  whole,  where  is  the  unfairness,  or  unfitness, 
of  this  proceeding  ?  It's  clear,  that  had  he  gained  the 
good  will  of  his  mother  in  law,  and  she  had  joined,  it  had 
been  good:  and,  as  she  has  received  no  injury  by  its  bdng 
done  without  her,  but  had  judgment  to  recover  the  pos* 
session,  and  all  the  mesne  profits,  who  is  hurt  by  all 
this? 


1755. 


At  common  law,  there  could  be  no  remainders  limited 
on  an  estate  of  inheritance,  the  excellency  of  which  has 
been  always  esteemed  by  the  judges  to  deserve  a  pre- 
fiH'ence  to  those  new  kind  of  inheritances,  which  the  st^ 
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tute  De  donis  has  introduced,  and  the  nearer  estates  are' 
brought  back  to  the  simplicity  of  the  common  law,  the 
greater  will  the  advantage  be  to  the  commonwealth. 

The  case  in  Carth.  110,  that  tenant  iti  tail  in  remain- 
der, by  getting  possession,  and  making  a  feoffment,  can- 
net  work  a  discontinuance,  is  so;  but  the  consequence 
drawn  therefrom  can'*t  a£^t  this  case ;  because  a  discon- 
tinuance is  not  necessary  to  the  making  a  tenant  to  the 
praecipe.  Mr.  Pigott^  in  his  treatise  of  recoveries,  in  the 
Sd  chapter,  says,  that  thm%  must  be  a  tenant  to  the  prs^^ 
dpe,  but  whether  by  right,  or  wrong,  is  immaterial :  there- 
fore a  conveyance  by  disseisin  may  serve. 

Having  thus  gone  through  my  princij^kl  argument, 
I  shall  proceed  to  scan  over  what  has  been  said  on  the 
^er  side  to-day. 

1.  Whether  the  leaafng  power  was  subsisting  when  the 
lease  was  made?  And  this  depends  on  the  construction 
0f  the  great,  and  little  deed,  the  last  of  which,  it  was* 
said,  was  but  a  covenant  executory,  md  perfected  by  the 
great  deed :  which  is  pretty  extraordinary,  for  then  a  deed 
ef  the  ISth  cfEJune^  was  perfected  by  one  of  the  11th. 
The  little  deed  expressly  mentions  the  levying  a  fine  to 
tlie  uses  therein  expressed,  and  no  other  uses,  &c.,  what- 
soever, and  no  mentioti  of  any  powers^  Then,  it  is  said, 
that  the  little  deed  was  afae  simile  of  so  much  of  the 
great  deed  as  concerned  Dame  Mary;  but  surely  she, 
hang  a  purchasor,  had  a  right  to  see  how  the  irfidle 
estate  was  disposed  of:  and  how  ccrnies  it  to  be  only  a 
covenant,  and  the  other  a  conveyance  by  lease  and  re- 
lease? As  to  the  absurdity  of  supposing  the  parties 
could  alter  their  minds  so  soon,  as  that  the  litde  deed, 
executed  the  same  day,  should  control  the  great  deed. 
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consideriiig  who  were  the  parties  to  it,  and  that  Sir  1756. 
Robert  AtkytiSy  the  father,  was  himself  a  lawyer:  I  aiiswer, 
that  in  the  Countess  of  Rutland's  case,  where  almost  the 
same  thing  happened,  and  the  latter  deed  was  declared  to 
govern  the  uses  of  the  fine,  the  then  Attormjf  General^ 
and  other  great  men,  were  parties  to  diose  deeds ;  and 
therefore,  great  as  the  name  of  Jik^ns  may  have  been  K,  B. 
in  the  hall,  it  is  no  imputation,  to  suppose  it  possible, 
that  a  deed,  in  which  Sir  Robert  Atkyns  was  a  party, 
received  alteration. 

As  to  the  last  covenant  in  the  little  deed,  extending 
to  the  30th  of  November  ^  (two  days  beyond  the  end  of  * 

Michaelmas  term)  that  might  be  to  give  the  parties  an 
opportunity  to  perform  the  covenant,  tifough  they  should 
slip  the  term; 

As  to  the  execution  of  the  power,  I  should  be  glad  \d 
know  whether,  in  any  nmilaf  instance,  such  powers  hav^ 
been  used  to  interfere  with  the  son^s  estate :  tenant  to  take 
no  profits,  merely  nominal,  to  interfere  with  the  s(»i> 
right  of  property :  and  the  dause  put  at  the  end  is  as  tf 
bugbeaf ,  to  fiighten  the  son  (who  was  not  bred  to  thef 
kw,  as  the  father  was)  from  even  attempting  to  bar  tlie 
retnainders. 

It  has  been  said  on  the  oiKer  side,  that  to  endeavour 
to  continue  a  man^s  estate  in  his  family  for  as  long  as  he 
can,  is  commendable.  So,  as  it  is  thought  by  some.  Is  M 
fo  get,  and  keep,  as  mtich,  and  {ot  as  long,  as  they  c«i  9 
this  may  be  prudence,  but  such  a  kind  of  it  as  many  are 
not  desirous  of  being  master  of.  As  far  as  the  ingenuity 
ef  the  then  learned  proprietor  coidd  go,  the  estate  hag 
been  fettered  so  far  as  to  prevent  attempting  to  set  it 
frte. 

r2 
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'1736.  As  to  the  observation,  that  though  this  was  a  frauJ^ 

yet-  we,  claiming  under  the  son,  can'*t  take  advantage  of 
it,  because,  forsooth,  we  are  mere  volunteers,  and  not 
within  S7th  Eliz. :  I  always  understood,  that  issue,  under 
a  settlement,  were  purchasors,  and  here  indeed  the  son^s 
wife's  fortune,  of  upwards  of  ^6000,  was  paid  to  pur- 

^«  ^»        chase  this  interest. 


I  will  not  trouble  the  court  as  to  the  regularity  of  de- 
livering  hvery  by  the  attorney  of  one  of  the  lessees  only, 
though  the  cases  in  Bro.  are  not  so  explicit  as  they  might 
have  been. 

Trtie  it  b,  the  law  requires  to  every  good  recovery  a 
demandant,  tenant,  and  vouchee :  and,  I  submit  it,  that 
all  these  requisites  have  been  observed  in  this  case ;  what 
particular  deficiencies  they  have  found  in  it,  th^  have 
not  mentioned. 

l*hey  say,  that  ndther  Sir  Robert,  nor  his  feoSee, 
ought  to  be  considered  as  disseisors,  but  as  entering  under 
the  judgment  in  ejectment ;  but  this  is  begging  the  ques- 
tion. It  is  not  found,  that  any  execution  was  taken  out 
on  that  judgment :  (the  only  way  of  legally  taking  ad- 
vantage of  it:)  1  Salk,  246,  that  an  entry  under  such  a* 
judgment  makes  no  alteration  in  title,  so  far  makes  for 
us,  as  it  shews,  that  his  lawful  estate  could  not  be  thereby 
enlarged  beyond  that  of  a  tenant  in  tail  in  remainder,  and 
consequently,  by  getting  the  possession,  he  giuned  a  free- 
hold by  wrong.  As  to  the  case  of  Katcliffe,  and  Tate^ 
cited  as  from  1  Ktb.,  to  shew,  that  no  wrong  was  done  by 
holding  possession  against  the  lawful  owner,  I  have  scarce 
faith' to  believe  it. 


It  was  said,  that  the  court  would  not  countenance  this 
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wrong  done  to  the  jointress :  I  answer,  none  was  ever  in- 
lendedy  nor  could  her  estate  be  affected  by  anything  that 
was  done.  She  might  have  entered  agidn  as  soon  as  she 
pleased ;  and  though  it  was  said,  she  could  not  without 
force,  that  is  not  found  by  the  verdict 

As  to  the  intent  of  the  party  himself,  sorely  it  was  to 
vest  a  freehold  in  his  feoffee,  to  make  him  tenant  to  the 
praecipe,  or  else  his  conduct  throu^out  was  utterly  in- 
coherent, and  nono^sical :  certainly  his  intentiqn  must 
hav«  been,  at  all  events,  to  make  himself  tenant,  and 
if  by  no  other  way,  then  by  disseisin ;  and  thereby  he 
became  tenant  (le  facto  of  the  premises. 

As  the  king  can  do  no  wroi^,  so  nether  can  the  law. ' 
If  the  books  I  have  cited  do  not  speak  quite  different 
things  from  what  I  understand  by  them,  no  wrong  hat 
been  done  in  this  case,  but  every  thing  that  was  rigbl; 
and  expedient. 

As  to  the  statute  of  limitations :  that  law  was  wisely 
calculated  for  the  quieting  of  men'^s  possessions. 

Mr.  Caldecoi's  reply. 

If  the  merits  of  the  case  were  rested  singly  on  the 
question,  whether  the  entry  was  under  the  judgment  in 
gectment,  or  not?  I  think  my  client  would  be  extremely 
safe;  for,  notwithstanding  what  has  been  said,  the  great 
question  is,  whether  there  was  a  tenant  to  the  freehold 
by  wrong? 

I  understood  at  first,  that  the  seijeant  contended  there 
might  be  a  good  recovery  without  any  tenant  to  the  free- 
bold  at  all:  but  he  afterwards  admitted,  it  could  only 


K.B. 
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operate  by  way  of  estoppel,  and  admits,  a  tenant  to  the 
freehold  was  necessary,  and  calls  him  a  tenant  de  facto. 

An  actual  disseisin  must  have  been  in  this  case  then, 
or  there  was  no  good  tenant  to  the  praecipe :  and  it  is 
admitted,  that  the  judgment  did  not  take  away  the  right 
of  Dame  Antij  so  that  if  any,  it  must  be  a  tortious  free- 
hold ;  and  how  can  that  be,  when  he  had  a  judgment  in 
law  in  his  favour,  and  in  pursuance  of  this  must  have 
entered?  For  had  he  designed,  by  a  mere  forcible 
entryii  to  disseise  the  owner,  he  would  thereby  have 
gained  a  tortious  fee,  and  consequently  no  recovery  had 
been  necessary  Tlierefore  one  must  suppose  his  inten* 
tion  innocent,  and,  acting  under  a  mistaken  judgment  i^ 
law,  no  wrong  could  be  done. 

In  all  the  cases  put  by  the  seijeant,  of  tenants  for  years^ 
guardians,  &c.,  they  had  all  some  lawful  estate  in  posses* 
sioD,  which  there  was  not  here.  The  case  dted  irom 
Siderp  »  shews,  that  a  plaintiif  in  ejectment  may,  afiiar 
judgment  in  his  favour,  epter  without  suing  out  exe*- 
cution.  which  is  but  the  means  to  attain  die  end,  which 
is  possession,  and  if  the  law  suffers  him  to  do  it,  it  inll 
justify  it  yrhen  done. 

The  cases  \  cited  sufficiently  shew,  that  a  tenant  in  tail 
in  remainder  may,  by  feoffment,  convey  his  remainder 
pnly»  which  he  Jiad  a  right  to  cpnvey :  and  this  from  the 
finvourable  construction  the  law  naturally  puts  upon  ev^ 
man's  actions,  and  the  great  distinction,  where  the  feoffor 
lias  some  lawful  estate,  and  where  he  has  none  at  all. 

As  to  who  was  the  proper  person  to  make  a  proper 
tenant  to  the  praecipe  in  this  case,  it  must  have  been  the 
jcnntress,  if  the  freehold  remained  i|i  her,  as  it  seems 
allowed  it  did. 
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Of  things  poBsesaory  there  maybe  an  ouster,  without  a  1756. 
disseisin,  but  no  case  has  been  cited,  nor  can  indeed, 
where  the  possessbn,  and  freehold  were  severed,  that  d^ 
gaining  possessian  would  amount  to  a  disseisin :  here  the 
possession  was  given  by  law,  but  the  freehold  remained 
in  another. 

K.  B. 


As  toeasesof  attomeya not  {Nirsiungtiidr  power:  they 
baoome  dissosoca  by  their  own  wnmgfiil  acts.  So  I 
admit  the  definition  b  2d  /nt/.,  that  wherever  the  fraa* 
hold  IS  displaced  by  wrong,  it  is  a  disseinn*:  but  here  the 
fredidd  is  not  displaced,  but  the  possesion  only. 

So  in  the  case  put  of  a  feoffment  by  lessee,  thou^ 
lessor  be  then  on  the  land,  the  reason  is  because  the 
lessee  had  a  right  to  the  possession,  and  therefore  the 
lessor^s  being  on  the  land,  or  not,  made  no  difference. 

This  is  a  case  of  strict  law,  and  no  room  for  equitable 
circumstances  on  either  side ;  if  there  was,  they  would  be 
stroi^Iy  on  the  side  of  the  phuntif^ 

Though  remainders  expectant  on  estates  tail  are  of  so 
tafliQg  estimation  in  law,  yet  if  Ihey  are  aofiered  to  re^ 
main  unbarred,  and  to  come  ialo  pos^esoon,  they  maybe 
of  great  value.  Here  the  particular  tenant  was  under 
no  incapadty  of  joining,  but  might,  if  she  had  thought  it 
expedient,  but  as  she  did  not,  the  estate  ought  to  descend. 

If  the  doctrine  on  the  other  side  prevailed,  what  con« 
fusion  would  it  introduce  ?  Suppose  the  common  case 
of  a  marriage  settlement,  to  the  father,  pour  r/e,  to  the 
first  and  other  aons,.in  tail  jooale*  An.xldest  son  in  disr 
grace,  walcf^  an  oppor^vai^tj  when  hi9  father  is  off  the 
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1753.        land,  might  enter,  and  execute  a  feofiinent  with  livery, 
and  suffer  a  recovery,  and  thereby  bar  all  the  remainders. 

Hob.  3S3.  9  if.  7.  A  revernooer  diss^ses  tenant  for 
life,  and  died  seised :  the  book  says,  that  quoad  the  tmant 
for  life  the  disseisin  was  real,  but  as  to  strangers,  and 
K.  B.  third  persons,  was  a  mere  fiction :  and  if  the  tenant  for 
life,  had  died  first,  and  afterwards  the  disseisor,  yet  a 
atranger^s  right  would  not  have  been  precluded,  because 
as  to  him  it  was  no  true  descendible  estate. 

As  to  the  two  deeds,  every  body  knows,  lease  and  re- 
lease are  executed  together,  though  the  lease  is  dated  the 
^y  before.  The  limitations  in  the  little  deed  are,  as  to 
the  estates  therein  comprized,  exactly  the  same  as  in  the 
great  deed,  except  as  to  the  powers,  wi(h  which  Dame 
Marif  had  nothing  to  Aq, 

As  to  the  absurdity  of  the  trustees  covenanting  to 
stand  seised,  it  was  equally  so,  whichever  method  of  con- 
struction prevails;  for  po  estate  could  vest  in  them,  with- 
out die  fine  was  levied,  and  which  was  made  part  of  the 
conveyance. 

As  to  precedents  of  leases  like  the  present,  they  are 
not  required ;  the  question  here  is,  whether  they  are  va- 
liant from  the  power,  or  not 

I  agree,  that  the  issue  of  Sir  Robert  Atkyns  would 
have  been  purchasors,  but  he  himself  was  a  mere  volun- 
teer^ no  consideration  whatsoever  but  natural  love,  and 
a£Eection,  moving  from  him;  his  wife^s  portion  was  to 
purdiase  for  her  children. 


The  case  stands  for  judgment 
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Sir  Dudleif  Ryder,  C.  J.  of  the  King^s  Bench  ^  dying 
in  Easier  Tcrw^  1756,  before  judgment  was  given,  and 
Lord  Maii^jicld  l)eing  made  C  J.;  the  above  case  was 
again  argued  by  Mr.  Caldecot,  for  the  plaintiiF,  and 
Mr.  K/iowler,  for  the  defendant,  in  Michaelmas  lerm, 
1766. 


175/ 


On  tlie  25th  of  January,  1767,  HiL  SO  Geo.  SL^ 
Lord  Mansfield,  C.  J.  delivered  the  Opinion  of  the 
eourt,  as  follows. 

This  case,  after  several  arguments  at  the  bar,  stands 
far  our  opinion.  I  will  state  as  much  of  the  special  ver- 
dict, as  is  material  to  the  determination  we  shall  make. 
It  is  an  ejectment,  brought  for  lands  in  Gloucestershire, 
and,  on  a  trial  at  bar  in  Easter  term,  1763,  the  jury  find 
three  several  deeds,  &c.  (His  lordship  recajntulated  the 
special  verdict,  and  then  proceeded  thus.) 

These  are  all  tlie  material  facts;  and  you  observe, 
that  Sir  Robert,  the  son,  being  dead  without  issue  male, 
the  reversion  in  fee  devised  is  come  into  possesion,  and, 
consequently,  the  plaintiff  must  recover  in  this  ejectment, 
unless  the  defendants  are  able  to  set  up  a  bar  to  his  right, 
at  remedy  by  ejectment 

They  have  set  up  a  bar  to  both.  In  bar  of  the  right,^ 
they  insist  on  the  recovery :  in  bar  of  his  remedy,  upon 
the  statute  of  limitations. 

The  recovery,  if  duly  suffered,  certai^y  destroyed  the 
right.  The  statute  of  limitations,  if  his  title,  and  right  of 
entry,  iaccrued  above  twenty  years  before  the  16th  of  De- 
cembeTy  1762,  has  certainly  taken  away  the  remedy. 


K.  n. 


The  merits  therefore  depend  on  two  general  questions. 


/ 
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K.B. 


land,  might  enter,  and  execute  a  feoffmer  / 
and  suffer  a  recovery,  and  thereby  bar  al' 


Hub.  323.  9  iJ.  7.    A  reverfflooe- 


ty  the  statute 


life,  and  died  seised :  the  book  sayr 
for  life  the  disseisin  was  real,  »  .  that  there  was  no 

third  persons,  was  a  mere  fic  ''  ^^y  ^^*i^*'  ^^ 
life  had  died  first,  and  aft  *  -^  '^  ^^  °°*  >»  "* 
stranger's  right  would  no  /  '»»  ^^^  ^"^  P«=^P«  '"' 
as  to  him  it  was  no  true  - 

As  to  the  twode;      ^  ^  ^^^^^^  ^  ^*  *"  ^^^ 
lease  are  executec'    ^^use,  if  that  be  good,  the  jomture  is  » 

^y  before.  T'y^^J^^**^  °^y  ^  8«^'  ™^  *®  ^^"^ 
the  estates  tb  / 

^eat  ^l^/^^ts  contend,  there  was  a  good  tenant  to 
•*^      /i^  notwithstanding  this  objection,  and  that  on 

.  for  that  Lady  Ath/ns  had  no  estate  at  all,  and 
^ore,  Sir  Robert^  the  son,  was  t^iant  in  tail  in  pos^ 


str 


jSdly.  If  she  had  an  estate  for  life,  y^t  Earl  was  a 
^ood  tenant  by  dissonn. 

This  they  have  endeavoured  to  prove  two  ways. 

1st  That  -Sir  Robert  himself  wa9  a  dissdsor  by  bis 
entry,  and  by  his  feoffinent  conveyed  the  freehoUi  ac- 
quired by  disseisin,  to  EarL 

Sdly.  If  not,  yet  his  feo£5aient  was  an  actual  dissriooj 
and  w^  Earl  a  good  tenant  by  disseisin. 

1st.  Then,  that  Lady  Atkyns  had  no  estate  at  all.  As 
tp  tbis>  tjie  whole  argument  <ilejpei\^s  on, a  i^pposed  pri- 


\ 


\ 
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^  \ater  to  the  lesser  deed,  aiid  tlierefore  the        1757. 

^^.  ^i^uished  by  the  latter,  and  by  the  fine. 

*^y.  *)t  found  it  so :  both  bear  the  same 

/^.       ^^  nt,  and  parts  of  cme  agreement, 

'"<j^  ^ments  for  different  purposes, 

\ ..     ':;r  J  'of  the  old  lady.     The  fine 

•\  -   '"*            ^  comprises  all  the  previises  of  the        K.  B. 

^     <.\        ^  iich  the  powais  were  to  arise. 

'//  X  * 

'  ^  *  V  -d  be  the  intention  of  the  puties  to  revoke 

d,  as  soon  as  created,  by  the  lesser  deed,  which 
ji  mention  them,  or  by  a  fine  agreeable  to  the 
ater  deed,  in  which  they  were  comprised.  Sir  Robert^ 
the  father,  (who  survived  the  transaction  above  thirty 
years),  has,  by  his  actions,  .shewn  it  to  be  his  opinion, 
that  they  were  subsisting.  If  necessary,  therefore^  we 
ought  to  suppose  the  prionij  of  the  lesser  deed,  to  sup- 
port the  family  intention ;  but  that  presumption  is  un- 
necessary :  the  internal  evidence  shews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
in  one  instrument 

We  are,  therefore,  all  of  opinion,  the  powers  were 
weH  created,  and  subsisting ;  and,  if  so,  that  the  jdnture 
was  well  ei^uted. 

adly.  The  next  ground  to  support  the  recovery  was, 
that  James  Earl  was  a  good  tenant  to  the  praecipe,  by 
disseiaan.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  it  were  in  apicibus  juris j  I  shall 
go  more  largely  into  it  than  may  seem  necessazy  in  this 
cause. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  dissdsin,  which  constituted 
a  tenant  of  the  freehold)  in  respect  of  all  who  had  occa- 
sion  to  bring  a  praecipe  against  him,  though  the  true 
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17^7-  1st.  Whether  the  recovery  be  duly  suffered. 

2dly.  Whether  the  ejectment  is  barred  by  the  statute 
of  limitations. 

Ist  As  to  the  first,  the  objection  is,  that  there  was  no 

K.  B.        tP^  tenant  to  the  pnedpe ;  for  that  Lady  Atkynsj  widow 

of  the  father,  had  a  good  life  estate,  and  did  not  join  in 

(he  conveyance  to  Earl^  against  whom  the  preedpe  was 

brought 

There  is  no  occasion  to  entangle  tins  with  the  demise 
to  the  Dacre^y  because,  if  that  be  good,  the  jointure  is  so 
of  course;  but  the  jcnnture  may  be  good,  and  the  demise 
bad. 

The  defendants  contend,  there  was  a  good  tenant  to 
die  praecipe,  notmthstanding  this  objection,  and  that  on 
two  grounds. 

1st  For  that  Lady  Ath/ns  bad  no  estate  at  all,  and 
therefore.  Sir  Robert j  the  son,  was  t^iant  in  tail  in  pos* 
session. 

^y.  If  she  had  an  estate  for  life,  y^t  Earl  was  a 
good  tenant  by  disseian. 

This  they  have  endeavoured  to  prove  two  ways. 

1st  That  -Sir  Robtrt  himself  was  a  dissdsor  by  his 
entry,  and  by  his  feoffinent  conveyed  the  freehold,  ac- 
quired by  disseisin,  to  EarL 

Sdly.  If  not,  yet  his  feoflhient  was  an  actual  disseitto, 
and  999de  Earl  a  good  tenant  by  disseisin. 

1st  Then,  that  Lady  Atkyns  had  no  estate  at  all.  As 
tp  this,  tjie  whole  argument  (ilepe^^s  on  .a  i^pposed  pri- 
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ority  of  the  greater  to  the  lesser  deed,  and  therefore  the  1737. 
powers  were  extinguished  by  th^  latter,  and  by  the  fine. 
But  the  jury  have  not  found  it  so :  both  bear  the  same 
date ;  both  are  consistent,  and  parts  of  one  agreement, 
executed  by  different  instruments  for  different  purposes, 
for  the  convenience  probably  of  the  old  lady.  The  fine 
pursued  both  deeds,  and  comprises  all  the  previises  of  the 
greater  deed,  from  which  the  powais  were  to  arise. 

It  never  could  be  the  intention  of  the  pmrties  to  revoke 
those  powers,  as  soon  as  created,  by  the  lesser  deed,  which 
does  not  mention  them,  or  by  a  fine  agreeable  to  the 
greater  deed,  in  which  they  were  comprised.  Sir  Robert^ 
the  father,  (who  survived  the  transaction  above  thirty 
years),  has,  by  his  actions,  ^shewn  it  to  be  his  ojnnion, 
that  they  were  subsisting.  If  necessary,  therefore^  we 
ought  to  suppose  the  priority  of  the  lesser  deed,  to  sup- 
port the  family  mtention ;  but  that  presumption  is  un- 
necessary :  the  internal  evidence  shews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
in  one  instrument 

We  are,  therefore,  all  of  opinion,  the  powers  were 
well  created,  and  subsisting ;  and,  if  so,  that  the  jointure 
was  well  ei^uted. 

2dly.  The  next  ground  to  support  the  recovery  was, 
that  James  Earl  was  a  good  tenant  to  the  praecipe,  by 
dissdsin.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  it  were  in  apicibusjurisj  I  shall 
go  more  largely  into  it  than  may  seem  necessazy  in  this 
ioause. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  dissdrin,  which  constituted 
a  tenant  of  the  freehold,  in  respect  of  all  who  had  occa- 
sion to  bring  a  prsedpe  against  him,  though  the  true 
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17^7.  Ist.  Whether  the  recovery  be  duly  suffered. 

Sdly.  Whether  the  ejectment  is  barred  by  the  statute 
of  limitations* 

1st  As  to  the  first,  the  objection  is,  that  there  was  no 

K.'  B.       1P^  tenant  to  the  pnedpe ;  for  that  Lady  Atkynsj  widow 

of  the  father,  had  a  good  life  estate,  and  did  not  join  in 

(he  oonveyanoe  to  Early  against  whom  the  praecipe  was 

brought 

There  is  no  occaaon  to  entangle  thb  with  the  demise 
to  the  Dacrts\  because,  if  that  be  good,  the  jcMUture  is  so 
of  course;  but  the  jointure  may  be  good,  and  the  demise 
bad. 

The  defendants  contend,  there  was  a  good  tenant  to 
die  pTBBcipe,  notwithstanding  this  otgeetion,  and  that  on 
two  grounds. 

1st  For  that  Lady  Atlyns  had  no  estate  at  all,  and 
therefore.  Sir  Robert y  the  son,  was  t^umt  in  tail  in  pqa* 
session. 

^y.  If  she  had  an  estate  for  life,  y^t  Earl  was  a 
good  tenant  by  dissdnn. 

This  they  have  endeavoured  to  prove  two  ways. 

1st  That  ^Sir  Robert  himself  was  a  diweisor  by  his 
entry,  and  by  his  feofiment  conveyed  the  freehoU,  ac- 
quired by  dissdsin,  to  Earl. 

Sdly.  If  not,  yet  his  feoflSnent  was  an  actual  disseifon, 
and  iwde  Earl  a  good  tenant  by  disseisin. 

1st  Then,  that  Lady  Atkyns  had  no  estate  at  all.  As 
to  this,  tjie  w:ho}e  ajgument  dejpeiJids  ona  siqpposed  pri- 
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ority  of  the  greater  to  the  lesser  deed,  and  therefore  the  1757, 
powers  were  extinguished  by  the  latter,  and  by  the  fine. 
But  the  jury  have  not  found  it  so :  both  bear  the  same 
date ;  both  are  consistent,  and  parts  of  one  agreement, 
executed  by  different  instruments  for  different  purposes, 
for  the  convenience  probably  of  the  old  lady.  The  fine 
pursued  both  deeds,  and  comprises  all  the  premises  of  the  K.  B. 
greater  deed,  from  which  the  powais  were  to  arise. 

It  never  could  be  the  intention  of  the  pmties  to  revoke 
those  powers,  as  soon  as  created,  by  the  lesser  deed,  which 
does  not  mention  them,  or  by  a  fine  agreeable  to  the 
greater  deed,  in  which  they  were  comprised.  Sir  Robert^ 
the  father,  (who  survived  the  transaction  above  thirty 
years),  has,  by  his  actions,  shewn  it  to  be  his  ojnnion, 
that  they  were  subsisting.  If  necessary,  therefore^  we 
ought  to  suppose  the  priority  of  the  lesser  deed,  to  sup- 
port the  family  intention ;  but  that  presumption  is  un- 
necessary :  the  internal  evidence  shews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
m  one  instrument 

We  are,  therefore,  all  of  opinion,  the  powers  were 
well  created,  and  submsting ;  and,  if  so,  that  the  jdnture 
was  well  ei^uted. 

adly.  The  next  ground  to  support  the  recovery  was, 
that  James  Earl  was  a  good  tenant  to  the  prsedpe,  by 
dissdsin.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  it  were  in  apicibusjuriSf  I  shall 
go  more  largely  into  it  than  may  seem  necessary  in  this 
/cause. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  dissdsin,  which  constituted 
a  tenant  of  the  freehold,  in  respect  of  all  who  had  occa- 
son  to  bring  a  praecipe  against  him,  though  the  true 
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1757.  1st.  Whether  the  recovery  be  duly  suffered. 

2dly.  Whether  the  ejectment  is  barred  by  the  statute 
of  limitatioiis. 

Ist  As  to  the  first,  the  objection  is,  that  there  was  no 

"k^bT      t>^^  tenant  to  the  prsedpe ;  for  that  Lady  Atkynsy  widow 

of  the  father,  had  a  good  life  estate,  and  did  not  join  in 

(he  conveyanoe  to  Ear/,  against  whom  the  prsedpe  was 

brought 

There  is  no  occaaon  to  entangle  thb  with  the  demise 
to  the  Dacres\  because,  if  that  be  good,  the  jointure  is  so 
of  course;  but  the  jointure  may  be  good,  and  the  demise 
bad. 

The  defendants  contend,  there  was  a  good  tenant  to 
die  prsedpe,  notwithstanding  this  objection,  and  that  on 
two  grounds. 

1st  For  that  Lady  Athfns  had  no  estate  at  all,  and 
therefore.  Sir  Robert,  the  son,  was  t^iant  in  tail  in  pos* 
sessbn. 

^y.  If  she  had  an  estate  for  hfe,  y^t  Earl  was  a 
good  tenant  by  disseinn. 

This  tbey  have  endeavoured  to  prove  two  ways. 

1st  That  ^  Robert  himself  was  a  disseisor  by  his 
entry,  and  by  his  feofiment  conveyed  the  freehoidy  ac- 
quired by  disseisin,  to  EarL 

Sdly.  If  not,  yet  his  feoflhient  was  an  actual  disseisin, 
and  999de  Earl  a  good  tenant  by  disseisin. 

1st  Then,  that  Lady  Atkyns  had  no  estate  at  all.  As 
tp  thi8>  tlie  whole  argument  (iJepent^s  on  a  siqpposed  pri- 
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ority  of  the  greater  to  the  lesser  deed,  and  therefore  the        17^7. 

powers  were  extinguished  by  the  latter,  and  by  the  fine.         ^">^ 

But  the  jury  have  not  found  it  so :  both  bear  the  same    .   . 

11  ,  ..  rf.  Atkyks 

date ;  both  are  consistent,  and  parts  of  one  agreement,  . 

executed  by  different  instruments  for  different  purposes,  Hordx 

for  the  convenience  probably  of  the  old  lady.     The  fine  v^^v*^*^ 

pursued  both  deeds,  and  comprises  all  the  premises  of  the  K.  B. 

greater  deed,  from  which  the  powers  were  to  arise. 

It  never  could  be  the  intention  of  the  pfuties  to  revoke 
those  powers,  as  soon  as  created,  by  the  lesser  deed,  which 
does  not  mention  them,  or  by  a  fine  agreeable  to  the 
greater  deed,  in  which  they  were  comprised.  Sir  Robert, 
the  father,  (who  survived  the  transaction  above  thirty 
years),  has,  by  hb  actions,  shewn  it  to  be  his  o^nnion, 
that  they  were  subdsting.  If  necessary,  therefore,  we 
ought  to  suppose  the  priority  of  the  lesser  deed,  to  sup- 
port the  family  intention ;  but  that  presumption  is  un- 
necessary: the  internal  evidence  shews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
in  one  instrument 

We  are,  therefore,  idl  of  opinion,  the  powers  were 
wen  created,  and  subsisting ;  and,  if  so,  that  the  jcnnture 
was  well  es^uted. 

adly.  The  next  ground  to  support  the  recovery  was, 
that  James  Earl  was  a  good  tenant  to  the  prsecipe,  by 
disseisin.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  it  were  in  apicilna  juris,  I  shall 
go  more  largely  into  it  than  may  seem  necessary  in  this 
cause. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  dissosin,  which  constituted 
a  tenant  of  the  freehold)  in  respect  of  all  who  had  occa- 
sion to  bring  a  praecipe  against  him,  though  the  true 
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1757.  1st.  Whether  the  recovery  be  duly  suffered. 

Sdly.  Whether  the  ejectment  is  barred  by  the  statute 
of  limitations. 

1st  As  to  the  first,  the  objection  is,  that  there  was  no 

"k^B.        8°^  tenant  to  the  prsedipe ;  for  that  Lady  Atkynsy  widow 

of  the  father,  had  a  good  life  estate,  and  did  not  join  in 

the  oonveyance  to  Earl,  against  whom  the  praecipe  was 

brought 

There  is  no  occasion  to  entangle  this  with  the  demise 
to  the  Dacraf^  because,  if  that  be  good,  the  jointure  is  go 
of  course;  but  the  jointure  may  be  good,  and  the  demise 
bad. 

The  defendants  contend,  there  was  a  good  tenant  to 
die  prsBcipe,  notwithstanding  this  objection,  and  that  on 
two  grounds. 

1st  For  that  Lady  Atkyns  had  no  estate  at  all,  and 
therefore.  Sir  Robert^  the  son,  was  taiant  in  tail  in  ppa* 
session. 

9dly.  If  she  had  an  estate  for  life,  y^t  B^rl  was  a 
good  tenant  by  disseian. 

This  they  have  endeavoured  to  prove  two  ways. 

Ist  That  Sax  Robert  himself  was  a  diweisor  by  his 
entry,  and  by  his  feoflSnent  conveyed  the  fre^oU,  ac- 
quired by  disseisin,  to  Earl. 

2dly.  If  not,  yet  his  feofiBooent  was  an  actual  diss^fljji, 
and  w^  -Earl  a  good  tenant  by  disseian. 

1st  Then,  that  Lady  Atkyns  had  no  estate  at  all.  As 
to  tbis>  tjlie  whole  a^rgument  d^peq^s  on, a  i^pposed  pri- 
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ority  of  the  greater  to  the  lesser  deed^  and  therefore  the        1757. 


Taylor 


powers  were  extinguished  by  the  latter,  and  by  the  fine. 

But  the  jury  have  not  found  it  so:  both  bear  the  same    .*r'I!'"*. 

Ill  in  •  *»TKYKS 

date ;  both  are  consistent,  and  parts  of  one  agreement,  ^ 

executed  by  different  instruments  for  different  purposes,  Hords 

for  the  convenience  probably  of  the  old  lady.    The  fine  v^p^-^*^ 

pursued  both  deeds,  and  comprises  all  the  pranisesof  the  K.  B. 
greater  deed,  from  which  the  powers  were  to  arise. 

It  never  could  be  the  intention  of  the  parties  to  revoke 
those  powers,  as  soon  as  created,  by  the  lesser  deed,  which 
does  not  mention  them,  or  by  a  fine  agreeable  to  the 
greater  deed,  in  which  they  were  comprised.  Sir  Robert^ 
the  father,  (who  survived  the  transaction  above  thirty 
years),  has,  by  his  actions,  ^shewn  it  to  be  hb  opinion, 
that  they  were  subsisting.  If  necessary,  therefore,  we 
ought  to  suppose  the  priority  of  the  lesser  deed,  to  sup- 
port the  family  intention ;  but  that  presumption  is  un- 
necessary: the  internal  evidence  shews  it  to  have  been 
one  transaction,  the  same  to  all  purposes  as  if  expressed 
in  one  instrument 

We  are,  therefore,  all  of  opinion,  the  powers  were 
wdl  created,  and  subsisting ;  and,  if  so,  that  the  jdnture 
was  well  es^uted. 

Sdly.  The  next  ground  to  support  the  recovery  was, 
that  Jamti  Earl  was  a  good  tenant  to  the  prsecipe,  by 
cBsBOsin.  As  that  has  carried  the  counsel  into  a  great 
deal  of  old  learning,  as  it  were  in  apicibiajuris^  I  shall 
go  more  largely  into  it  than  may  seem  necessary  in  this 
eause. 

To  judge  of  this  question,  we  must  try  to  find  out, 
what  the  old  law  meant  by  a  disseisin,  which  constituted 
a  tenant  of  the  freehold)  in  respect  of  all  who  had  ooca- 
non  to  bring  a  prsedpe  against  lum,  though  the  true 
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.owner's  estate  was  not  taken  away ;  for,  where  a  rightful 
possession  is  acquired,  and  the  true  owner  is  put  to  his 
real  action,  there  the  possessor  has  certainly  a  freehold, 
though  hf  wrong. 

All  the  law  concerning  dissei^ns,  applicable  to  this 
inquiry,  existed  before  the  assize  of  novel  disseisin,  and 
probably  took  it's  rise  from  Normandy.  Glattville  speaks 
of  the  great  asaze ;  and  the  Mirror,  93,  says,  GlanvilU 
introduced  it 


Seisin  is  a  techmcid  term,  to  denote  the  completion  of 
that  investiture,  by  which  the  tenant  b  admitted  to  his 
tenure,  without  which  no  freedom  could  be  created,  no 
tenure  could  pass.  Disseisin,  therefore,  must  mean,  some 
way  or  other,  the  turning  the  tenant  out  of  the  tenure, 
usurping  his  place,  his  feudal  relation. 

At  the  time  I  speak  of,  no  tenant  could  alien  without 
licence  from  the  lord ;  when  the  lord  consented,  the  only 
conveyance  was  a  feofiment  coram  paribus  in  curid,  with 
the  lord'^s  concurrence,  executed  with  great  solemnity; 
at  which  time  the  feoffee  entered,  homage  was  performed, 
fealty  solemnly  sworn,  services,  aiid  suit  of  court,  fre- 
quently done.  The  tenant  supported  the  whole  freehold, 
did  the  duties  to  the  lords,  and  defended  the  whole  fee 
against  strangers ;  the  freehcdd  was  never  to  be  in  abey- 
ance, thai  the  lord  might  always  know  on  whom  to  call  as 
a  tenant ;  and  k  stranger  claiming,  against  whom  to  bring 
his  prsMipe.  On  this  account,  the  necessity  of  there 
always  being  a  visible  tenant,  many  privileges  were 
allowed  to  persons  deriving  title  from  a  freeholder  de 
Jucto.  A  year  after  a  disseisin,  the  heir  of  the  dis* 
sdsor,  in  case  he  died,  acquired  a  right  to  the  poss6s^on, 
till  32  jEf.  8.,  ch.  33,  required  a  five  years  non-claim. 
The  feoffee  of  a  disseisor  likewise  acquired  a  title  by  one 
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yearns  nondaim,  and  the  statute  of  H.  8.  extends  not  to 
any  feoffee  of  a  disseisor,  mediate  or  immediate.  Co.  Lit. 
256.  The  feoffee  of  a  disseisor  was  favoured,  because  he 
came  in  notoriously  at  the  lord''s  court 

But  afler  the  statute,  Quia  emptores  terraruniy  which 
took  away  subinfeudations,  and  gave  liberty  of  alienation 
without  licence,  and  the  other  statute^,  which  extended 
thb  power  of  alienation  to  the  king's  tenants  ?>/  capite, 
the  frequent  releases  of  feudal  services,  the  statutes  of 
uses,  and  wills,  and,  at  last,  the  total  abolition  of  military 
tenures,  in  Charles  the  Second's  time,  have  left  us  the 
names  only  of  feoffment,  seisin,  tenure,  and  freeholder, 
without  any  precise  idea  of  the  thing  originally  meant  by 
those  sounds.  The  modem  idea  of  a  freehold  is  gene? 
rally  token  from  the  duration  of  the  estate  only. 

Copyholds,  and  customary  freeholds,  in  the  north  retain 
some  faint  traces  of  the  feudal  system.  It  is  obvious  to 
every  body  how  a  copyholder  may  be  tenant  de  facto  in 
prejudice  of  the  right  of  the  other  party :  and  it  is  as 
obvious,  that  usurpation  of  that  is  a  different  fact  from 
the  naked  possession,  or  occupation,  of  the  lands. 

Whoever  looks  abroad  into  the  laws  of  those  countries 
where  tenures  subsist,  with  all  the  solemnities  requisite 
upon  every  change  by  descent,  alienation,  &c.,  will  easily 
comprehend,  that,  at  the  time  I  speek  of,  it  might  be  b& 
obvious  who  was  the  feudal  tenant^  or  freeholder  de  facto, 
as  it  is  now,  ^o  is  the  incumbent  of  a  living,  or  mayor 
of  a  corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from  a 
possession  by  wrong.  Bractony  160,  puts  many  cases  of 
a  possession  wrongfully  taken,  which  he  calls  an  intrusion, 
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1757.  and  he  calls  it  so,  because  there  is  no  disseisin :  poisnm 
qua,  SC<*.  sint  vestimento,  Festim^utwn  means  sdsin, 
whence  comes  the  word  vest  now  in  use.  He  meant 
to  intimate  by  this,  that  the  naked  possession  waa  not 
clothed  with  the  solemnity  of  a  feudal  teniure. 

K.  B.  A  particular  tenant,  according  to  the  feudal  notions, 

was  in  as  of  the  seisin  of  the  fee,  of  which  his  estate  was 
a  part :  if  he  took  on  himself  to  dispose  of  the  whole  fee, 
which  could  only  be  done  by  feoffment,  with  the  lonTs 
concurrence,  he  forfeited  his  interest,  having  betrayed 
the  seisin  he  was  intrusted  with :  but,  on  account  o(  the 
]nivity  between  him  and  the  reversioner  who  trusted 
him,  it  was  not  only  a  forfeiture  of  his  own  title^  but  a  dis*' 
seisin  of  the  reversioner,  because  he  was  in  of  the  sdsin 
of  the  whole  fee.  BructorSj  161,  6,  mentions  the  dis- 
seisin in  this  case  as  the  necessary  consequence :  that  it 
eould  Hot  be  otherwise,  cum  duo  simuly  e(  umely  tetienies 
kabtre  non  possunt  seisinam:  impossible  for  the  true 
tenant  not  to  be  out  when  the  other  actually  comes  in 
his  place.  So  late  as  the  SSd  £//z.,  in  a  case  in  1  Leon. 
9099  ^6  distinction  on  which  the  judgibent  turned  is, 
that  H,  D.  gained  a  wrongful  possession  in  fee,  but  did 
not  gun  any  seisin ;  dierefore  he  was  no  dissdsor,  nor 
did  a  descent  to  his  heir  take  away  the  r^ht  of  the  right- 
ful owner. 


Nobody  can  disseise  the  king,  nor  can  a  dissdsin  be 
to  his  use,  but  the  king  may  wrongfully  dispossess,  with- 
out any  investment,  as  Brac^o>  says,  and  dierefore  it  is 
called  an  intrusion,  not  a  disseisin,  l^he  king  can't  be  a 
disseisor,  not  because  it  is  a  wrongful  act,  for  he  may 
hold  contrary  to  the'  right  found  by  office,  contraiy  to 
the  fact,  yet  he  can^t  be  a  disseisor ;  and  the  reason  seems 
to  be  this ;  a  subject  can  never  be  in  the  king^s  seimn,  or 
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tenure,  nor  can  the  king  stand  in  the  seiain,  tenure^  or 
feudal  relation  of  a  subject;  he  may  take  the  land,  but 
not  the  seisin ;  because,  dther  really,  or  fictitiously,  all 
lands  were  held  mediately,  or  innnediately,  of  the  king, 
and  in  him  all  was  allodical. 

The  predse  idea  of  what  constituted  a  disseinn,  which 
made  the  disseisor  tenant  defactOy  where  the  true  owner^s 
estate  was  taken  away,  was  once  well  known,  but  perhaps 
is  not  now  to  be  found.  The  more  we  read,  unless  we 
are  careful  to  distinguish,  the  more  we  shall  be  con- 
founded; for,  after  the  asaze  of  novel  disseisin  was 
introduced,  the  legislature,  by  many  acts,  and  the  courts, 
by  liberal  construction,  in  furtherance  of  justice,  extended 
this  remedy  to  almost  every  intrunon,  or  injury  done  to 
real  property,  if,  by  bringmg  hii»  assize,  the  party  thought 
St  to  admit  himself  disseised. 


1757. 
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It  lay  against  abettors,  who  were  not  tenants,  against 
a  disseisor  of  a  disseisor,  against  a  tenant  not  being  ready 
to  pay  his  rent^fieck  when  demanded;  it  lay  in  cases  of 
<H2trageous  distress,  it  lay  against  a  guardian :  all  these 
cases,  for  the  benefit  of  the  owner,  were  deemed  disseisins^ 
l*he  statute  of  West.  2.  ch.  ^,  extended  it  still  further, 
to  a  man  depasturing  the  ground  of  another,  or  taking 
fi^h  from  his  fishery.  And,  according  to  Style,  407^ 
fecdving  rent  by  a  person  not  entitled  to  it,  or  asogn* 
u^  dower  by  a  person  not  heir,  made  the  party  a  div 
seiflor  at  the  election  of  the  owner.  As  between  the 
light  owner,  and  the  wrong-^loer,  it  was  deemed  a  dis* 
sdsn,  for  which  he  might  have  an  assze;  and  this 
tfemedy  was  extended  to  almost  every  case  of  obstruction 
to  an  owner  in  the  enjoyment  of  his  lands. 


Reports  of  asnze  relate  commonly  to  cases  where  the 
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owner  admits  himself  disseised :  the  books  treat  of  a  dis- 
seisin with  a  view  to  the  as»ze;  as  it  was  a  specific 
remedy,  and  recovered  pot  only  damages  for  the  wrong, 
but  the  freehold  itself,  it  was  the  common  method  of  try^ 
ing  a  title,  before  that  of  ejectment  came  in  use.  Litt,, 
who  wrote  after  this  remedy  was  extended,  speaks  (279) 
of  disseisins,  with  an  eye  to  the  remedy  by  assize,  as 
between  the  owner  and  possessor. 


These  are  the  common  places,  whence  msmy  descriptions 
of  a  disseisin  may  be  collected,  but  such  authorities  give 
little  light  in  the  present  question,  which  depends  upon 
such  a  disseisin  as  made  the  disseisor  tenant,  to  answer 
the  demand  upon  the  freehold  as  a  tenant  de  facto^  in 
spite  of  the  true  owner. 

Lit.  sect  279,  defines  a  disseisin  to  be  this :  ^^  where  a 
man  enters  into  any  lands  or  tenements,  where  bis  entry 
is  not  congekble,  and  ousts  him  who  has  the  fr^hold  ;^ 
(that  means,  where  the  entry  is  complete.)  He  does  not 
say  that  every  entry  is  a  disseisin,  unless  there  is  an  actual 
ouster  of  the  freehold. 


Co,  Lit.  153,  b.  Disseisin  is  putting  a  man  out  of 
seisin,  and  ever  implieth  a  wrong;  but  dispossessmg,  or 
ejectment,  is  only  a  putting  out  of  possession,  and  may 
be  by  right,  or  wrong :  meaning,  at  the  option  of  the  party. 
Though  the  term  disseisin  is  used  here  in  this  mann^, 
yet,  as  appUed  to  actual  disseisins,  or  disseisin  at  election, 
it  has  quite  a  difierent  meaning.  This  distinction  be- 
tween an  actual  disseisin,  and  a  disseisin  at  election^  is 
made  in  a  case  in  do.  Car.  303,  Blunden  v.  Baugh,  of 
which  we  have  all  seen  a  fuller  MS.  note.  All  the 
judges  agreed,  that  lessee  for  years,  of  a  tenant  at  will, 
was  a  disseisor  at  the  election  of  the  original  lessor, 
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fear  the  sake  of  his  remedy,  but  not  otherwise;  he  neYer 
wanSd  be  looked  on  as  such  in  reisfiecl  <if  a  third  person, 
(or  the  owner,  unless  he  chose  it),  and,  if  a  pissape  was 
brought  i^ainst  him,  he  might  say,  not  tenant  of  the 
freehold.    Many  cases  of  that  kind  were  cited. 


1757. 


As  the  injured  mi^t  elect  to  call  the  wrong  a  dia- 
seisin,  for  the  sake  a£  the  remedy,  when  assize  were 
frequent;  so^  now,  since  ejectment  is  the  customaiy 
remedy,  he  may  elect  to  call  it  a  dispossession.  Where 
aa  ejectment  is  brou^t,  there  can  be  no  disseisin,  in  the 
proper  sense,  because  the  party  in  ejectment  may  lay  his 
demise  whenever  the  title  accrued,  and  recover  the  mesne 
profits.  The  title  conveyed  to  him  to  the  freehold  is  pre- 
vious to  the  making  the  lease,  but  there  is  no  le-entry 
after  the  ejectment  complained  of.  Now,  if  there  should 
be  a  disseisin,  no  profits  could  be  recovered  without  entry, 
for^  without  entry,  you  can'^t  recover  the  mesne  profitSf 
after  a  disseisin.  The  lessor  of  the  plaintiff  may  charge 
the  person  to  whom  the  rents  are  paid,  as  receiver,  he 
may  elect  whetha:  he  shall  be  considered  as  a  disseisor,  or 
not.  .  So  lessor,  though  lessee  makes  a  feoffment,  may 
continue  to  distrain  for  his  rent,  or  bring  an  ejectment  to 
take  advantage  of  the  forfeiture,  which  pkunly  shews,  that 
it  IS  no  disseinn^  unless  he  chooses  to  ocm^der  it  as  such. 

There  was  a  case  of  Met  calf y  on  the  demise  of  Kynai^ 
ton  J  agt  ParrVy  and  others,  from  Shropshire^  in  the  jBt- 
chequery  24  Marchy  1743;  the  father  of  Corbet  Kynaston 
was  tenant  for  life,  with  power  of  lea^ng ;  remainder  to 
his  first  son  in  tail ;  remainders  over.  The  father  leased 
for  lives  to  his  second  son  (pursuant  to  a  power  for  that 
purpose).  On -the  father's  death,  Corbety  the  eldest  son, 
and  tenant  in  tail,  took  possesion,  and  received  the  pro* 
fits  from  the  occujners,  as  owner,  without  obstruction,  or 


K.B. 
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•1757.       daiiD,  from  tbe  lessee  fer  Ihres,  and  owrtimiRd  to  ] 

die  rents  during  hb  whote  life.     During  tbis,  he 

a  tenant  to  the  pneripe^  ttid  snfflbred  a  reooFeiy.    The  • 

question  was,  whether  this  was  a  good  veoonferj  ?    Theve 

was  no  doubt,  but  this  was  a  disseisin  at  decticm  of  the 

tenant  for  fiyes ;  but  the  court  held,  it  was  a  disseian  only 

K.  B«  ^  election,  that  the  tenant  to  the  pnecipe  was  not  tenant 
of  tbe  freehold,  and  therefore  the  reooTery  was  bad,  on 
the  distinction  of  its  being  a  disseirin  only  at  election. 

Except  the  case  of  a  fine  with  prodamations,  whieh 
stands  on  distinct  grounds,  under  84  H.  7.  a  24.  (and  ail 
cases  on  the  constnidion  of  that  statute,  I  deare  to  be 
understood  to  lay  out,  except  that  case),  I  dovCt  know 
any,  where  the  owner,  whose  entry  is  not  taken  away,  may 
not  elect  to  bring  a  possessory  acdon,  and,  consequently, 
tiot  be  considered  as  disseised.  It  .was  only  an  actual 
disseinn  which  the  law  conridered,  and  it  was  such  a 
dissdffin  as  the  old  law  knew,  and  that  sdll  oondnuea  as 
law.  The  disseisee  can'^t  conyey,  or  devise,  where  his  entry 
Is  taken  away  by  descent  I'have  looked  in  the  oIuks 
wher6  the  entry  is  not  taken  away,  but  have  seen  few 
only  determined  on  that  point 

There  are  two  dted  in  Blunden  v.  Baugh:  Powsley  v. 
Blachmariy  Palm.  SOI,  and  CVo.  Jac. :  the  other  fully 
in  MS. 

One  was,  tenant  at  will  leased  for  years;  the  original 
lessor,  tenant  in  fee,  devised :  though  the  lease  by  tenant 
at  will  was  clearly  a  dissdsin  at  election,  yet  the  court 
held  the  devise  good,  because  he  had  not  elected  to  admit 
it  a  disseisin,  and  the  devise  shewed^  He  did  not  intend  to 
consider  it  as  such* 
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The  otber  ms  14  EUz.  Sir  Ambrau  Cone  wlHod  X^SIf. 
into  kndB  of  Sir  WiUiam  Iblks,  of  hit  own  head:  after 
wtidij  he  paid  rent  as  tetumt  at  will :  upon  his  death,  his 
heir  entered,  on  whom  &  fViUiam  entered.  TUs  was 
adjudged  to  he  a  disarm  at  Sir  WUliavaf^  election ;  but 
as  8b  WiUiam  had  not  determined  his  election  in  Sir 
Afmbros^s  lifetime,  his  entry  on  the  heir  determined  his 
election  to  be,  that  he  was  not  disseised,  and  therefbrs 
not  barred  by  descent 

• 

Li  Perte/ey^s  case,  this  is  said,  if  a  dissdsee  devises,  and 
after  the  devise  enters,  the  devise  is  good*  It  iqipears 
this  aigument  was  laid  down,  but  Doi/ertWge. denied  it, 
dnd  said,  there  must  be  a  new  publication  too;  and  this 
ofnnion  seems  to  be  clearly  light^  if  aver  there  was  a  di^ 
seian;  for  where  an  actual  entiy  is  necessary,  a  subse- 
quent entry  will  not  make  good  the  conveyance  before. 
TUb  was  the  case  known  by  the  name  €i  Dormer  ▼. 
Foriemtt ;  there  an  actual  entry  wiould  not  support  the. 
lutsk  made  before  it:  an  actual  entry  made  after  could 
IKA  support  a  lease  made  before;  uotmthstanding  that,  in 
Salk.  SSl^  it  is  taken  for  granted,  that  the  devise  m  the 
case  put  is  good ;  because,  say  they,  he  was  seized  ab  ^ 
mitiOf  BO  that  he  might  bring  trespass.'  That  explains 
die  reasonmg  before  mentioned,  that,  in  fact,  he  wm 
never  disseisad  at  all:  it  was  at  his  election,  and  he  might 
make  that  eleodou  without  entry.  He  mig^t  bring  ejects 
ment,  or  trespass,  which  snjqposes  him  once  in  possessioOL  * 
An  this  he  might  do  without  any  actual  entry :  it  is  plain^ 
at  his  election,  he  might  say,he never  was  disseised;  ha^tng 
onoe  entered,  he  has  determined  that  efeettoD,  and  eon^ 
sequently  the  devise  Was  good. 


In  Powseley  v.  Blackmau  there  was  Ho  entry,  and 
in  that  case  a  difficulty  was  stasted;  biit,  after  a  hmg^ 

q2 
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]  79j*  aigument,  it  was  reiolved  unaiuiadusly  as  above,  Beam  Uie 
m  ^'^^'  ineoQTeiiienoe  which  would  be  introduced,  if  the  leasee,  hf 
,    .  making  a  contract,  could  defeat  the  tide  of  the  lessor 

In  the  MS.  case  I  mentioned,  where  this  is  particii<- 
lariy  set  out,  one  "jpoint  is  resolved,  that  the  owner,  by 
making  a.devise,  had  declared  his  eleoticm  not  to  be  dis*- 
K.  B.  seised;  it  might  amount  to  a  dissosin,  but,  by  maldng 
bis  will,  he  had  shown  his  election  totake  it  otherwise. 

Having  mentioned  this  doctrine,  I  will  now  consider, 
whether  James  Earl  can  be  deemed  a  good  tenant  to 
4be  praecipe,  .by  diss^anf 

IXsseisin,  from  what  I  bave^aid,  appears  to  be  a  fiitft, 
«Bd  it  is  not  fiiuiid  by  tbe  verdict 

All  the  jury  have  said  is,  that  soon  after  «the  judgment 
in  ejectment,  Sir  Robert  entered,  and  was  in  poasesBMinl 
This  entry  must  be  taken  to  be  under  the  judgment  in 
ejeetment,  and  I  am  told  it  was  so.oonadersd  by  all  tbe 
parties ;  but  if  not,  it  is  so  much  the  weaker  on  the  part 
of  the  defendants:  the  defendants  then,  indeed,  have  no 
case  at  all,  for  no  facts  are  found  that  shew  "Lsdyjltk^ 
eut  of  possession,  nor  that  Sir  Robert  was  seised,  -or  ever 
in  receipt  of  the  rents ;  be  coigfat  be  in  possession ^  and 
yet  Lady  Atkifns  ocmtinue  sdaed.  An  entry  binder  a  judg- 
ment in  ejectment  could  never  be  a  disseisin,  oonndered 
*  in  any  light  in  which  the  law  considers  disseisins.  Sop- 
posii^  it  to  be  a  real  proceeding;  at  the  time  dWwPigJwg 
and  the  doctrine  on  that  head  were  in  use,  a  disseisee 
might,  accopding  to  the  old  law,  recover  his  term  against 
the  disseisor  or  feoffee  of  his  lessor ;  but,  by  that  reooveij, 
be  never  could  become  a  disseisor  of  the  freehold,  nor 
other  than  a  termor,  enjoying  the  profits  in  nature  of  a 
liailiff,  by  virtue  of  a  neal  covenant    In  respect  of  the 


K.B. 
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ficebol^  his  possession  enures  as  of  rij^t    If  the  entry        17^7.* 
of  £s8«iflee  was  taken  away,  the  termor^s  entry  eniuneft  to 
Ihe  heir,  or  feoffee,  of  the  dissosor.     This  would  he  the 
ease,  if  a  recovery  in  ^ectment  was  a  real  proceeding. 


Con^der  it  now  as  a  fictitious  remedy  for  the  sake  of 
justice,  to  give  an  easier  relief;  connder  it  according  to 
the  substance  of  the  thing,  looking  on  the  form  as  a  fic- 
tion. In  substance,  a  recovery  in  ejectment  is  not  a 
recovery  of  the  freehold  or  seisin,  but  of  possesion ;  for 
a  lessee  for  years  may  recover  in  ejectment ;  the  fiction, 
proceeds  in  that  way  only ;  but,^  independent  of  that,  in 
point  of  substance,  it  is  indifferent  to  the  recovery,  whe- 
ther the  interest  recovered  is  a  chattel,  or  a  freehold*  a 
judgment  in  ejectment  is  a  recovery  of  ihe  bare  posses^ 
sioity  and  a  judgment,,  too,  without  prejudice  to  that,  very 
right  of  possession,  as  it  may  afterwards  appear  on  another* 
trial,  even  between  the  same  parties.  Entering,  there- 
fore, under  such  a  judgment,  his  possession  enures  ac- 
cording to  bb  right;  if  that  be  a  freehold,  he  is  in  as  a  • 
freeholder;  if  he  be  a  termor,  he  is' in  as  such ;  if  he  has 
no  right,  he  is  in  without  right,  and  is  answerable  for  the 
profits. 

On  this  special  verdict  it  Is  not  found  that  Sir  Robert^, 
who  recovered  the  possession,  cliumed  the  freehold,  nor 
what  tide  he  claimed;  and  it  appears,  on  the  verdict,  he 
had  no  right  to  the  possesion,  the  jointress  having  an 
estate  for  life. 

As  to  Earff  th^n,  he  is  in  possession  under  Sir  Rom 
hertj  and  could  take  no  more  than  him,  as  between  him 
and  the  right  owner.  He  does  not  come  in  under  the 
law,  that  has  been  stated,  as  a  tenant  "upon  a  disseian 
of  the  whole  fee>  which  must  be  notorious.    He  is  not  ia 
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1757.  as  of  a  freehold,  in  consequence  of  a  disseisin,  but  only  of 
a  mere  naked  possession ;  there  was  no  privity,  or  con- 
fidejice,  between  him,  and  the  true  owner.  There  may,  ad 
has  been  mentioned,  be  disseisins  at  election ;  but  that 
cannot  be  in  spite  of  the  true  owner. 


E.B. 


/ 


But  this  case  is  still  stronger  than  those  I  have  been 
speaking  of;  for  the  owner  here  could  not  elect  to  make 
a  man  who  entered  under  the  authority  of  a  court  of  jus- 
tice, a  disseisor:  his  entry  under  a  judgment  is  not  «n- 
jtistlyy  and  without  judgment  y  which  are  the  words  of  the 
writ.  Every  disseisin  may  be  punished  by  fine ;  but  a 
man  entering  by  judgment  can't  be  so  punished.  The 
true  owner  may  enter  upon  a  disseisor,  and  formerly  ac- 
tually turned  him  out;  but,  after  •a  judgment  in  eject- 
ment, an  actual  entry  by  the  true  owner  would  not  be 
permitted :  he  could  not  enter  and  turn  the  other  out 
This  is  a  case,  then,  where  the  true  own^  would  not  be 
allowed  to  elect  him  a  disseisor :  he  could  not  take  the 
remedy  in  law  or  in  fact  upon  the  supposition  of  a  dis- 
msm :  he  oould  neither  bring  an  assize,  nor  turn  him 
out  But  if  he  could  elect,  the  true  owner  here  did 
elect  not  to  consider  this  a  disseisin;  for  she  brought 
another  ejectment,  that  was  laid  prior  to  the  fir^  reco- 
vered the  premises,  and  became  entitled  to  the  profits, 
further  back  than  Sir  Robert  had  been  entitled  to  them 
by  his  judgment  Had  there  been  a  disseisin,  therefore, 
it  would  be  purged  by  the  subsequent  recovery. 

I  have  gone  thus  far  to  shew  tliat  there  is  no  authority 
to  hinder  our  determination  for  the  plaintiff  on  the  merits. 
There  Ikxs  been  no  case,  though  very  learnedly  argued, 
where  the  question  turned  on  that  point,  whether  the 
remainder-man,  by  such  an  act,  had  disseised  the  tenant 
for  life,  and  the  consequences  of  it.  That  being  so,  the 
r^^son  why  I  have  given  you  this  trouble  is  merely  to 


NOTES  OP  CASES  IN  K.a  Sec.  231 

0Kpiam  that  doctrine^  though  it  happens  not  to  be  ne-«        1757. 
eeasary  in  this  particular  case,  since  the  construction,  upon 
which  we  determine  tins  question,  is  not  fiMwded  on  it 


There  is  a  hargir  groond  for  our  determination  still 
bdiind,  a  doctrine  more  satisfiietorj,  because  more  intel- 
ligible ;  it  is  from  the  nature  of  a  common  recovery,  and        K.  B* 
of  a  tenant  to  the  prsecipe. 

The  sense  of  wise'raen,  and  the  policy  of  this  Im^* 
doDiy  has  ever  been  against  allowing  lands  to  become  per- 
petually unalienable;  the  utility  of  this  end  was  thought 
sufficient  to  justify  any  act  for  that  purpose;  thouj^ 
nothing  coi^ld  be  more  agreeable  to  the  law  of  tenures^ 
'than  that  lands  should  be  unalienable,  in  a  course  of  suo* 
cession  among  the  descendants  of  the  feudatofy.  Under 
diis  bent  to  set  property  fne^  they  allowed  the  donec^ 
after  a  son  bom,  to  break  the  condition  of  the  investiture  i 
and  no  sooner  had  the  statute  de  donit  repeated  what  the 
law  of  tenures  said  before,  that  the  will  of  the  donor  was 
to  be  obaerved,  but  this  bent  enabled  the  tenant  to  make 
an  alienation  voidaUe  only,  under  the  notion  of  a  discon« 
tiquance.  At  last,  the  people  having  groaned  above 
two  hundred  years  under  tlie  inconvenience  of  so  much 
property  being  unidienable,  and  the  great  men,  to  raise 
the  pride  of  their  fieunilies,  and,  in  those  turbulent  times,  to 
preserve  thdor  estates  from  forfeiture,  Imving  made  various 
conveyances;  this  was  remedied,  by  throwing  out  a  fiction, 
m  Taltaruni's  case,  in  the  i2th  year  of  Edw.  4.,  (12  E.  4. 
14. 19.)  by  which  the  tenant  in  tail,  without  the  consent 
of  him  who  has  the  reversion,  might  alienate  absolutely. 
Public  utility  adopted  this  hint,  and  gave  a  sanction  to 
the  doctrine ;  the  real  reason  was,  to  take  away,  or  bar 
the  entail,  though  the  supposed  satisfaction  was  the  rea- 
son ^ven;  but  the  oetensibility  of  the  reason  hampered 
succeeding  ages,  to  find  out  what  cases  ell  witliin  it ;  tUI^ 
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IJ57'  at  last,  the  le^lature  applauded  common  recoveries,  and 
lent  them  it*s  aid,  by  the  statutes  of  11  H.  7.,  8S  H.  8^ 
ch.  Sl^  84  and  S5  U.  &,  ch.  80.,  14  Eliz.  ch.  8*,  and 
14  Geo.  2.,  a  retrospective  law,  which  seems  to  have  re- 
stored  the  trueori^nal  tenant  to  the  pr^pe.  I  will  not 
stop  here  to  tell  you  the  reason. 


K.B. 


As  the  l^[islatare  has,  for  ages,  avowed  the  pixqpoatkm, 
we  may  now  say,  that  conmion  recoveries  are  mere  forms 
of  conveyance,  and  all  the  necessary  circumstances  of  form, 
and  ooemony,  are  taken  firom  its  effect  I  concdve  the 
policy  of  this  species  of  aUenation  (to  bar  estates  tail) 
meant  to  take  a  middle  way,  between  perpetuities,  and 
absolute  freedom  of  property.  Alienations  were  allowed, 
but  in  such  a  way  as  reqmred  deliberation.  It  was  to 
be  done  only  by  the  tenant  in  Uul  in  possession,  or  him 
in  remainder,  with  the  consent  of  the  owner  of  the  first 
estate  for  life ;  so  that  tlie  eldest  son  was  restrained  fitxn 
aliening,  in  the  lifetime  of  the  father,  or  grandfather,  who 
was  seised  for  life,  under  the  family  settlement.  But  these 
cases  all  proceed  upon  this  prindple,  that  the  parties  to 
the  recovery  have  a  right  to  suffer  such  recovery.  Sir 
Robert  had  no  right,  without  the  concurrence  of  bis 
mother-in-law,  the  jointress:  any  contrivance  to  do  it 
without  her  is  mere  artifice.  There  must  be  the  pn^r 
parties;  if  so,  and  the  tenant  in  tail  is  vouched,  he  b 
barred  by  the  recovery.  So  Lord  Coke  lays  it  down  in 
Lincoln  Coll.  case,  8  Co.  59$  and  in  Jenning^B  case, 
10  Co.  44,  the  recovery  is  to  be  supported,  because  the 
parties  had  power  to  suffer  it.  By  parity  of  reason,  this 
recovery  ought  not  to  be  suffered,  because  the  parties  to 
k  had  no  such  power.  If  it  was  to  be  supported  in  the 
present  case,  the  law  might  be  overturned;  every  re- 
inainder-man  in  tml  might  easily  get  the  naked  posses- 
sion, and  make  a  secret  feoffinent,  and  by  that  means 
destroy  the  settlement   The  native  the  father  has  to  the 
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son's  fldFering  a  oomtnon  recovery,  is  the  security  of        17^7* 
families  against  any  attempt  the  scm  might  make,  ai|d 
the  means  of  getting  the  estate  re-settled,  on  the  son^s 
maniage. 


But  if  this  contriyanoe  should  succeed,  the  son,  attain- 
ing twenty«one,  might  set  his  father  at  defiance,  and  bar        K.  B. 
the  rest  of  the  family ;  which  inconvenience  alc»ie,  in  an 
unprecedented  case,  would  be  sufficient  to  influence  the 
judgment  of  the  court. 

The  statute  4  H.  7.  made  a. fine  and  five  years  mm- 
daim  a  bar.  In  8  Co.  77,  tenant  for  years  (after  the 
statute  H.  7.)  having  made  a  feoffment,  levied  a  fine,  and 
insisted  on  the  five  years  nondaim.  The  judges  sud,  it 
was  certainly  a  disseinn,  but  it  would  not  operate  a»  sudi, 
to  enable  the  termor  to  bar  die  owner  by  fine  with  pro- 
clamations, for  It  never  was  intended  that  a  person,  by 
making  an  estate  by  wrong,  should  have  it  in  his  power 
to  bar  those  who  had  the  right  If  he  could  not  have 
barred  the  owner  before  die  statute,  it  could  not  be  in- 
tended that,  by  making  an  estate  by  fraud  and  secret 
pnctioe,  he  sliould  acquire  the  power  to  bar  him ;  and 
that  such  iraudulent  estate  b  no  estate  in  judgment  of 
law.  So  here,  neither  could  it  be  intended  by  the  framers 
of  this  spedes  of  alienation,  that  the  making  a  wrongful 
estate,  by  those  who,  without  it,  could  not  bar  the  re- 
mainders, should  enable  them  to  do  \U  such  fraudulent 
estate,  is,  in  judgment  of  law,  no  estate  at  all. 

All  acts  by  fraud- and  covin  are  void.  A  common 
recovery,  which  the  parties  had  no  power  to  suffer  by 
ri^t,  shall  not  be  supported  by  wrong  and  fraud,  in 
spite  of  the  makers  of  tfaM?  statute  of  14  Geo.  2. 
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1757.  The  parties  here  bad  no  power  todo  it ;  it  is  tibflKefinr 

subfltantiBfly  bad. 

This  }s  not  the  case  of  a  feoffment  to  a  third  person 
to  his  own  use,  but,  in  effect,  to  the  use  of  the  wrong- 
doer himself.  The  law  conftders  a  feoffee  to  become 
tenant  to  the  praecipe  as  a  feoffee  for  one  purpose  only, 
therefore  his  wife  shall  not  be  endo^^ed,  his  statutes  and 
judgments  shall  not  a^t  *he  land ;  if  he  had  a  term  for 
years,  it  shall  not  merge ;  so  thai  it  is  substantially  ^ 
feoffment  to  the  us6  of  the  feoffor. 

Let  me.iqppeal  to  those  times  when  the  feudal  notions 
gave  a  feoffment  all  the  efficacy  we  read  of.  Could  a 
man,  by  His  own  wrongful  feoffment,  acquire  any  advan- 
^  tage  to  himself?  LUtletotty  sect  396,  tells  us  no  new  law, 
nothing  but  what  was  established  long  before  he  wrote, 
when  he  says,  "  If  a  disseisor  infeoff  his  father,  from 
whom  the  land  descends  to  the  disseisor,  as  heir  of  his 
fisither,  the  disseisee  shall  not  be  barred  by  the  desoentr 
the  disseisor  shall  have  no  benefit  of  his  own  wrongful 
ieoffioDient,  quia  pariiceps  criminisj* 

After  the  statute  de  doniSy  tenant  in  tail  in  remainder, 
with  the  concurrence  of  him  who  had  the  freehold,  might 
make  a  voidable  alienation  by  discontinuance.  But  if  the 
remainder-man  enters  on  the  tenant  for  hfe,  makes  a  feoff- 
ment and  dies,  here  is  no  discontinuance,  but  he  in  re- 
nudnder  may  well  enter  on  the  feoffee.  Co.  Lit.  347,  </., 
neither  should  a  reversioner,  by  an  injurious  entry  on  a 
tenant  for  life,  be  allowed  to  transmit  a  right  to  his  heir. 
Hob.  8^.  Such  a  descent  shall  not  take  away  the  entry 
of  a  stranger. 

Had  this  question  been  agitated  in  a  real  ac^n,  on  a; 
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pka,  that  Earl  was  not  tenant  of  the  fieehold,  it  would  1757* 
be  adjudged,  that  he  was  not  If  it  had  been  a  quesdon, 
whether  he  in  remainder  could,  by  such  an  injurious 
IwiBient,  acquire  a  benefit  to  hlmsdf  in  prgucUoe  of  the 
rever»oner,  it  would  certainly  have  been  adjudged,  that 
he  could  qot:  on  the  eternal  principles  of  justice,  that  an 
act  founded  in  wn»g,  should  not  operate  to  a  wvoDg- 
doer^s  advantage. 

Now,  as  recoveries  are  suffered  as  a  spedes  c£  sHau^ 
don,  the  quesdon  is,  whether  the  rule  of  law,  that  says, 
f»  recovery  shaH  be  suffered  without  the  concurrence 
of  tenant  for  life,  shall  be  overturned  ?  for  it  is  better  to 
sobvert  it  at  once,  than  allow  it  to  be  evaded  by  secret 
stratagem.  Thore  is  no  injury  fer  which  the  law  does 
B<>t  provide  a  remedy ;  but  iif  this  prevailed,  the  remedy 
would  come  top  late;  after  a  recovery  suffered,  unless 
the  re-entry  of  tenant  for  life  should  avoid  it,  it  would 
be  too  late.  Thus  forciUe  entries  would  be  introduced, 
'iS  possession  could  not  be  otherwise  obtained,  whatever 
sftdfifaction  was  afterwards  made  for  the  force. 

In  every  light,  therefore,  in  which  it  can  be  donndered^ 
we  think  this  recovery  substantially  bad. 

9d.  As,  then,  there  is  no  bar  to  the  right,  let  us  next 
inquire  of  the  remedy,  whether  this  ejectment  is  barred 
by  the  statute  of  hmitadons.         ' 

9th  Novemberj  1711,  l^r  Robert  died  without  issue 
male.  9th  October^  171S,  Lady  Jnn,  the  jomtress,  ^ed. 
Then  accrued  the  lessor  of  the  plain^ff^s  title :  his  only 
excuse  for  not  entering  is,  that  he  was  prevented  by  the 
lea^  to  the  Dacreit  and  that,  on  the  death  of  the  sur* 
^vmg  lessee,  88d  Julj/^  1752,  a  new  ^title  of  entry  ac- 
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1757.       craed ;  upon  which,  on  the  16th  of  December  fbUowing; 
^""^^       he  entered,  and  brought  this  gectment 

d    .A.TKWB 

.         To  this,  three  answers  hare  been  pven,  dither  of  which 
•J     '         is  sufficient,  if  well  groimded 

K.  B.  Iflt.  That  the  lease  was  Y<ud,  and  of  no  effect. 

2d.  If  good,  it  detenmned  on  the.  estate  taiTs  being 
spent,  by  the  express  tenor  of  the  demise. 

8d.  If  subosting,  yet  on  the  extinction  of  the  estate 
tail^  it  was  a  trust  to  attend  the  inheritance  in  the  lessor 
of  the  plaintiff,  and  made  a  part  of  his  title  deeds;  and 
therefore  oould  not  stop  the  statute  running  to  protect 
an  adverse  possesion;  nor  give  him  a  new  right  of  entry. 

1.  The  first  answer  is,  that  the  lease  was  absdutely 
vend.  Sir  Robert^  the  fiitber,  being  only  tenant  for  fife, 
eovld,  as  owner,  make  no  estate  to  continue  after  his 
death.  This  lease,  tber^re>  cannot  be  supported  but 
under  his.power,  if  it  were  made  pursuant  to  it  Wbe- 
thar  it  was  so,  or  not,  is  the  question. 

The  limitation  of  estates  under  powers  came  from 
courts  of  equity  into  common  law,  with  the  statute  of 
uses.  The  intent  of  the  party  giving  the  power  ouj^t 
to  be  the  rule  of  construction.  Those  to  whom  it  is  givm 
liave  a  right  to  enjoy  the  full  exercise  of  it  They,  over 
whose  estate  it  extends,  have  a  right  to  say  it  shall  not))e 
exceeded.  It  shall  not  be  avoided,  if  the  power  has  been 
pursued  in  form,  and  substance:  but  all  acts  under  special^ 
.    authorities,  if  not  agreeable  theretcs  are  void. 

»  • 

Of  all  kinds  of  powers,  that  of  ^easing  is  the  moat 
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general:  far  the  enooaragement  of  ftnoen  to  keep  up  17^7* 
Che  stodc,  and  improre  the  land,  it  is  neoesnry  they 
should  have  some  permanent  intereit  in  it  Unleaa  the 
owner  be  aUe  to  make  a  pennanent  leaae,  he  cannot 
enjoy  the  estate  to  his  advantage  during  his  own  time, 
and  those  who  came  after  him  would  find  the  land  in  bad 
condition:  so  that  the  fdaaot' this  power  is  fov  the  mutual 
benefit  of  the  possessor  and  suooessor,  for  whidi  purposes 
mious' requisites  are  to  be  observed :  the  revenue  ianot 
to  be  lessened ;  waste  not  to  be  oommittdd. 

There  are  two  methods  of  leasing  in  coounon  use:  at 
the  best,  and  most  improved  rent,  or  upon  fines,  which,  as 
the  lives  drop,  are  eonadered  amongst  the  annual  piofitsi 
The  power  in  question  has  adopted  this  method:  it  is 
inserted  in  the  greater  deed,  and  grven  indiscriminately 
to  the  father,  the  son,  and  the  son^s  wife. 

The  nature  of  powers  so  given  is  well  understood,  said 
courts  of  justice  have  alwajTs  looked  with  jealous  eyes,  to 
see  ail  necessary  restrictions  in  favour  of  the  successor 
observed  .  .        » 

The  reservations  only  are  not  sufficient,  but  must  be 
aoeompanied  with  all  the  beneficial  circumstances.  The 
rent  must  be  the  ancient  rent,  and  payable  in  the  umui 
manner ;  if  it  was  before'  payable  at  four  payments,  it 
can^t  be  reserved  payable  at  two.  The  whide  rent  must 
be  payable  annually.  It  has  been  held,  that  less  cannot 
be  reserved  even  to  the  lessor.  Lord  Mountjoy^n  case^ 
S  Co.  3,  and  Blmet^s  ease,  5  Co.  %  In  the  case  of 
Lady  Charlotte  Orby^  and  Jfo&tfH,  »  Fern.  581,  (and 
cases  of  this  kind,  though  agitated  in  equity,  are  legial 
questions,  and  the  deteaninatifflis  on  them  merely  legal,) 
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» 

XJS7.  ImA  Cowpety  aamteA  hj  Halt  and  Trtbg^  heU,  tlist « 
lefifle,  reserving  the  btU  reni,  though  good  agwnst  n 
absolule  owner  of  the  inherttanoe,  was  void  against  a  sue* 
oeasor,  who  oomes  in  in  thia  manner^  because  k  puta  thai 
suoorssnr  under  difficulties  in  avowiikg :  the  andeat  rart> 
at  least,  must,  be  reserved^  and,  as  such^  be  with  oertaintj 
k^oeovered.  The  question  is  not  here,  whether  this  leaaa 
is  void  between  lesacnr  and  lessee,  but  wfaethec  all  ibe 
rsqiusites  wre  observed,  Mid^Jlowed,  aathey  oug^toba» 
for  the  benefit  bf  a  third  person^  snooeeding  to  the  eatitte 

There  waa  acaae  of  the  Earl  of  Cardigan  and  Hon- 
i0gk^  in  the  court  of  Chancery y  6th  Jitne,  175&  The 
hrte  Duke  of  Montagu  had  a  p6wer  of  leasing,  reserviqg 
the  9nci0nt  and  atcustctaed  tents,  henots,  boon$  and 
Mrvices.  He  had  granted.a  great  many  leases:  in  som^ 
of  them,  part  of  the  premises  damiaed  were  not  wilhin  the 
.  power :  in  others,  the  reservations  were  joined,  so  that  it 
^9m  difficult  to  discover  whether  it  was  rig^t  Of  not :  in 
otl^ers,  there  were  material  covepiants  omitted.  All  these 
were  admitted  to  be  bad,  on  the  mast^r^s  report;  but  as 
to  five  others,  which  were  reported  good,  excepdons  b^ilg 
taken,  Jjord  Chancellor  held  them  bad  likewise,  the 
QC|veniuit  to  repa^  being  omkled,  which  the  Chan^dlor 
hdfl  .waa  to  be  oonflidered  as  a  boon^  and  held  th^  lease 
v<nd  for  that  defect  oticy.  He  dedared  he  was.daMrly  of 
that  opimon  upon  the.  argument^  btit  took  time  to  con- 
sider, because  there  could  be  no  ease  found  in  pcnnt  He 
said,  after  thai,  the  more  he  thought  of  it,  the  more  be 
was  confirmed  in  hiaopinioa;  and  hewtnt  on  thia  prin* 
djple,  that  thfi  ^tate  .might  cmae  to  the  remaioder-nsan 
in  as  beneficial  a  manner  as  the  ancient  owner  enjoyed  if. 

I  have  gone  so  far  on  this  head^  not  from  any  diffienlty. 


aOTES  OF  CASES  IN  K.  B.  &e. 

r 

but  because  it  is  a  point  cf  so  much  oonsequenoe  to  the  1797* 
lessor  of  tbe pkintiff;  for  the  lease  to  the  Dmcre^  has  rp^^^^ 
not  colour  enough  to  make  a  question.  i    . 

agt» 
TUb  writing  is  no  lease  at  all:  far-all  definitions  of  a      H||«]|« 

lease  make  it  a  contract  between  losd  and  temmt,  by     v^»y^^ 

which  both  hav^  stipulations  for  theii'  benefit:  it  is  im*       Ki  B* 

possible  to  define  a  lease  without  making  it  a  mutual 

ooi^eiiant ;  therefore^  in  all  definitions,  a  sale  and  a  lease 

aope  said  to  be  the  same  sort  of  contract,  u  e.  dependent 

on  a  mutual  consent,  because  a  sale  cannot  exist  unless 

somebody  agrees  to  pay  the  price ;  nor  a  lease,  unless 

the  lessee  agrees  to  pay  the  rent,  &c.     The  writing  now 

before  us  purports  to  be  such  a  contract :  it  is  an  inden* 

ture,  which  implies  a  mutual  contract;  it  professes  to  be 

a  deed  between  Sir  Robert^  df  the  one  pert,  and  4he 

Dacres'  of  the  other  part;  bnt  it  is  not  ao :  the  Datres* 

are  not  bound  by  it:  they  never  executed  H,  nor  maf 

counterpart  of  it;  nor,  fear  aught  appears,  know  any 

thing  cf  the  matteir.    The  Uvery  of  seisbi  ttiade  on  it  la 

immaterial;  it  is  out  of  the  words  oCthe  power. 

Suppose,  on  old  Sir  Roberi^B  death,  the  ^dOCXa^ear 
was  a  benefidal  reservation;  nobody  eould  recover  k, 
at  compel  the  payment  of  it.  The  Dacre^  had  net 
executed^  nor  ^tered  under  it:  no  distress,  or  action^ 
would  lie :  one  man  can^t  oblige  another  to  be  his  tenant, 
against  his  will. . 

This  ^as  so  plain,  that,  on  the  part  of  the  plaintiff,  iC 
haabeen  argaed  three  ways,  to  shew  the  Dacte^^  bouiKi 
byit, 

1st  By  takiqg  livery  of  seisin:  but  Thwna$  gave  no 
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authority  to  take  the  livery ;  though,  if  he  had,  he  would 
not  be  liable,  as  he  never  entered,  or  occupied. 


K.B. 


Sdly.  That  in  the  ejectment  of  1711,  the  demise  ' 
laid  in  the  name  of  Thomas  Dacres,  as  nell  as  the 
jointress,  and  the  plaintiff  had  judgment  to  recover  sqM- 
rales  tertninos.  This  was  m»e  form:  the  titles  are 
inconsistent;  th»«fore  it  could  not  be  a  recovery  on 
both  demises.  The  judgment  only  pursued  the  dedara- 
tion;  and  it  does  not  appear,  that  Thomas  was  at  all 
privy  to  it 

Sdly.  That  acceptance  shall  be  presumed;  and  it  was 
compared  to  the  case  of  a  grant  The  ground  for  pre- 
suming it  there  is,  that  it  is  a  g^  which  imports  a  bene* 
fit:  and  acceptance  o£  a  bounty  may  well  be  presumed; 
but  a  lease,  reserving  a  high  rent,  does  not  import  such  a 
benefit  as  no  man  could  refuse :  on  the  contrary,  in  fact, 
it  appears,  that  he  dissented  during  all  his  lifetime ;  that 
he  never  took  possessbn ;  and  the  writing  itsdf  shews,  it 
was  never  intended  he  should.  It  was  to  be  a  convey- 
ance of  an  ideal  freehold,  to  prevent  the  remainder-man 
from  suffering  a  recovery,  and  barring  the  reveraoner. 
It  is  totally  immaterial,  whether  an  owner  could  convey 
'  an  ideal  freehold  for  such  purposes ;  the  question  hefe 
is,  whetherthis  be  the  usual  husbandry-lease,  reserving 
a  rack-rent  ?  It  is  clear,  that  none  of  the  lessees  were 
bound  by  this  writing,  more  especially  not  Thomas 
Dacres.'  But  to  go  further,  the  nominal  lessor  was  not 
bound  by  it:  it  was  nev^  out  of  his  possession.  It 
appears,  from  Jiis  declaration  of  his  intent,  to  be  a  trust : 
his  will  avers  it  to  be  so ;  and  he  devises  it  as  such.  It 
is  no  objection  to  a  leaae,  in  execution  of  a  power,  that  it 
is  made  in  trust  for  him  who  executes  the  power,  pro- 
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vided  the  nominal  tenant  is  bound  to  perfonn  the  neoes- 
sary  stipulations  on  his  part,  and  all  the  requisites  are 
oomplied  with.  But  here^  the  remamderHOaan  had  no 
tenant  to  resort  to^ ,  not  even  a  nominal  tenant :  they 
never  oould  be  compelled  to  pay  a.&rtbing  x&ai;  in 
short,  it  is  a  mere  waste  paper. 

But  had  the  Daeres^  all  exeouted  it,  it  could  not  then 
be  supported,  as  a  lease  within  the  power,  for  rarious 
reasons,  respecting  the  premises,  the  rent,  the  remedy. 

1st.  As  to  the  premises :  it  comprehends  too  much : 
the  remainder-man  oould  not  know,  whether  the  rent 
reserved  was  the  best,  or  not :  it  comprehends  rents  of 
various  sorts,  commons.  Sec.,  out  of  which  uo  rent  could 
be  reserved.  It  contains  lands  mentioned  to  be  in  the 
possession,  and  occupation,  (and  tenure)  of  several  per^ 
sons ;  though  the  ooudition  of  the  power  is,  that  there  be 
but  one  such  lease,  or  estate,  in  being  at  one  time. 

2d  and  8d.  As  to  the  rent^  and  remedy :  the  power 
requires  the  best  rent  that  could  be  reasonably  got,  to 
be  reserved  payable  during  the  term.  Here  is  no  ccv 
venant  for  the  payment  of  it  Under  a  mere  reservation 
it  could  not  be  payable,  till  entry :  it  might,  therefore, 
never  be  payable,  and  in  fact  never  was.  But,  if  there 
had  been  an  entry,  it  might  be  assigned  to  a  succession 
of  be^ars;  the  ground  might  lie  unoccupied,  and  there 
could  be  no  distress ;  so  ^t  the  remainder-man  could 
neither  have  his  rent,  nor  his  land.  Beades,  there  was 
no  counterpart;  which  is  an  unusual,  and  improper, 
onusaon.  All  this  is  on  a  supposition,  it  had  been  exe- 
cuted ;  and  further,  being  an  unfair  execution  of  a  power, 
it  was  not  allowed  by  law ;  for,  in  respect  of  those  in  re- 
midnder,  every  fraudulent  lease  is  void. 


1757. 


K.B. 
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17^7*  My.  The  second  answer  giren  to  tbeir  excuse  for  not 

Tatloh  ^^^™S  sooner  was,  that,  suppoong  this  undelivered 

iL  Atktks  8^^^^^  ^  '^  incorporeal  freehold  good,  it  determmed  with 

^^  the  estate  tail,  the  only  end  of  the  grant  being  to  preserve 

HojiDB.  ^®  freehold,  during  the  continuance  of  the  estate  taiL 

£.  Bv  3dlj.  The  third  answer  ^venwas,  that,  suppoong  the 

lease  to  subost,  it  was  to  attend  the  inheritance  q£  the 
lessor  of  ibe  plaintiff,  which  came  into  possession  in  1 71S : 
his  title  then  accrued:  the  lease  was  then  one  of  bis  mu- 
niments: it  would  be  gobg  a  great  way  to  say,  sudi  a 
lease  should  take  fiom  an  adverse  possessioD  the  benefit 
of  the  statute  of  limkationsL 

But,  as  we  axe  of  opinion  there  was  no  such  lease,  it  is 
unnecessary  to  go  into  this  point;  and  it  would  be  impro- 
per to  do  it,  as  such  a  term  never  existed  before. 

We  are  aV,  therefore,  of  opinion,  that  the  remedy  in 
this  ejectment  is  barred  by  the  statute;  and  there  must 
be 

Jud^;ment  fer  the  defendants^ 


See  2  Va.  481. 
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Mich.  Term,  99  Geo.  II.  1766. 

NEVESLEY  agt  WEBSTER. ^K.  B. 

This  case  had  been  fonnerly  argued,  and  Ryder^  C.  J.  A  by-law^ 
How  delivered  the  opinion  of  the  court.  rected  thai 

a  turn  of 
This  case  comes  before  the  court  on  a  special  verdict,  money 

on  an  action  upon  the  case,  for  money  had  andrecdved  to  !JJ|^  fo-  ^ 

the  plaintiflTs  use,  and,  on  non  assumpsit,  the  jury  find  use  of  acor« 

an  act  of  parliament,  21  Jac.  1.,  for  regulating;  the  go-  poration,  on 

vemment  of  the  company  of  cutlara,  m  Hallamshire^  in  dentui^of* 

the  county  of  YorJc^  empowering  the  master,  and  assist-  an  appren- 

ants,  of  Ae  said  company  to  make  by-laws,  not  b^ng  ^^^»bm  lo 

repugnant  to  the  kws  of  the  land.  members^  if 


That,  21  Car.  1.,  they  made  a  by  Jaw,  that  there 
should  be  a  clerk  of  the  company  to  draw,  and  enrol, 
indentures  of  apprenticeship. 

That,  by  another  by-law,  of  the  26th  of  October ,  1718, 
IBs.  are  to  be  paid  for  each  pair  of  indentures  of  appren- 
tioediip,  of  which  the  master,  wardens,  and  assistants, 
and  Mr.  JB.  were  to  settle  how  much  the  derk  should 
have,  and  the  rest  to  be  for  the  use  of  the  company. 

That,  in  1748,  the  plaintiff  took  William  EUiotj  applren^ 
tice,  and  paid  the  derk  Ss.  6d.  for  the  indentures,  and 
tendered  2«.  6d.  to  the  defendant,  the  then  master  of  the 
company,  for  his  fee  on  enrolling  them,  which  he  refused 
to  take,  demanding  lis.  6d.y  viz.  is.  6d.  for  enrollmg,  and 
9s.  for  the  use  of  the  ccxnpany,  to  be  distributed  among 
the  poor,  according  to  usual  custom. 

r2 


bad. 
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1755.  That  the  plaintiff  paid  the  defendant  the  said  Us.  6d.^ 

.  ,  "^"^^       and  he  paid  it  over  to  the  succeeding  master. 
Nevesley  '^  ° 

««»•  rpjjg  gj^^  question  is,  whether  this  by-law  be  in  itself 

^  ^  *  good  ?    2d,  If  so,  whether  it  is  not  repugnant  to  the  law 

^^  Q^  of  the  land:  the  stattite  of  SS  Hen.  8.,  against  exactions 
of  money  levied  on  the  putting  out  of  apprentices,  enact- 
ing that  no  more  than  25.  6d.  shall  be  taken  for  the  entry 
of  indentures  of  apprenticeship,  imder  a  penalty  of  <£40, 
and  extending  to  all  handicrafts,  in  general ;  and  I  think 
this  a  material  objection,  for  though,  in  the  present  case, 
no  more  than  2s.  6d.  is  demanded  for  enroUing,  yet  that 
is  a  mere  evasion  of  the  act :  the  by-law  says,  the  rest  is 
to  be  applied  to  the  use  of  the  corporation,  but  does  not 
say  for  what,  and  it  cannot  be  intended  for  drawing  the 
indentures,  because  the  clerk  demanded  but  Ss.  6d.  for 
that 

And,  as  to  the  first  objection,  I  think  the  by-law  bad 
for  incertainty ;  for  though  it  directs  155.  shall  be  paid, 
it  leaves  it  to  others  to  settle  how  that  shall  be  distri- 
buted, and  1  Ro.  Ab.  251,  ^*  arbitrators  cannot  delegate 
thdr  power  to  others,^  is  applicable  to  this  case. 

Nor  does  it  appear  to  have  been  ever  ascertained ;  and 

'  how  much  the  clerk  was  entitied  to,  ought  to  have  been 

settled,  for,  till  that  was  done,  he  had  no  title  to  any 

part.    Nor  does  it  appear,  that  the  master  was  to  receive 

the  overplus. 

For  all  which  reasons,  we  are  of  opinion,  the  by-law 
is  bad,  and  that  the  plaintiff  must  have  judgment  for 
the  11^.  6d. 
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HOWARD  ap.  CHESHYRE,  Esq. K.  B.        Same  term. 

Mb.  Norton  shewed  cause,  why  the  plaintiff  should  An  issue  on 

not  have  full  costs  taxed  on  the  vo^/ea.  •  P^^  ^^- 

^  cence,  m  an 

The  action  was  trespass  quare  eldusum  fregii^  with  trem^J' 

hmves,  greyhounds,  8ic. :  plea,  not  guilty,  and  also  a  found  for  the 

justification,  that  the  hcus  in  quo  was  the  estate  otJames  pjf"^^  with 

Cholmoiidelet/j  esq.,  who  demised  to  tlie  plaiAtiff,  but  warrantsa  ' 

reserved  a  power  to  himself,  and  agents,  to  course,  t»(%y  certificate  of 

and  that  he  entered,  by  licence  from  Mr.  Cholmondeley^  under  (lie* 

to  hunt  there,  praut  ei  bene  licuity  he.    The  replication  43d  of  Eliz. 

admits  the  demise,  and  exception,  but  traverses  the  ^^L^p^* 

licence:  issue  thereon:  and,  at  the  trial,  the  dtfoidant 

not  bdmg  able  to  prove  the  licence,  9  verdict  was  given 

fbi?  the  plaintiff,  on  the  first  issue  of  not  guilty.     But 

the  court,  and  jury,  being  of  opnxm  it  was  vexatious, 

the  jury  gave  a  penny  damages,  and  the  judge  certified^ 

by  yirtae  of  the  48d  of  £/t>,,  that  the  plaintiff  ought  to 

have  no  more  costs  than  damages.     Mr.  Yates  has  argued, 

pro  qtier^y  that  the  judge  had  no  power  to  certify  by  48 

Eliz^j  because  the  4th  and  6th  of  Ann  directs,  where 

several  pleas  are  .pleaded  by  leave  of  the  court,  if  there 

be  a  verdict  for  the  plaintiff  on  any  one,  he  shall  have 

his  costs;  and  insists,  that  the  title  to  the  lands  did  here 

eome  in  question,  so  the  case  is  excepted  out  of  the 

48dof£/iz. 

1st  answer :  the  4th  and  6th  of  Q.  Ann  gives  no  other 
costs  than  the  plaintiff  was  before  entitled  to. 

Sd«  Denies  the  fireehold  came  in  question  hare;  the> 
<xily  way  the  court  can  know  that  is,  first,  either  by  the 
judge's  certificate,  (which  is  here  quite  contrary),  or  se-. 
condly,  by  the  record.  Now  here  is  no  interest  in  the. 
land  clmmed  even  on  behalf  of  Mr.  Cholmondelmfj  much 
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less  by  the  defendant,  who  diums  as  his  agent;  but,  if  it 
were  so,  it  is  not  traveraed,  but  admitted  by  the  replica- 
tion, and  the  issue  is  merely  on  the  licence.  2  Lord 
p  '^**  Raymond^  1444^  and  %  Lev.  284,  on  an  extra  viam^ 
where  the  court  must  know  that  the  title  to  some  part 
K.  B.       of  the  land  came  in  question ;  so,  2  Sir.  726. 

Denison^  J.  (states  the  case,  and  the  certificate).  This 
is  the  judge's  signtficavU^  that  he  thoyght  the  dama^ies 
au£Bcient;  now,  the  4Sdof  £/ix.  c  6.  ^ves  him  this  power 
in  trespass,  and  personal  actions,  where  the  title  to,  or  in- 
terest in,  land  does  not  come  in  questi<Ki.  Clearly  it  did 
not  here^  for  the  issue  is  on  the  licence  only,  and  the 
other  part  of  the  plea  is  admitted  by  the  replication ;  so 
the  certificate  is  ftoper^  and,  clearly,  agreeable  to  the 
case  of  Walkery  and  Robinson^  Sir.  1282,  wheie  the  issue 
was  taken  on  the  demand  only,  though,  in  another  part 
of  the  pleadings,  a  recapt  had  been  contended  fin*.  The 
court  held  it  withm  the  48d  of  £/tz.,  and  the  phdntiff  had 
no  more  costs  than  damages. 

And  the  demise,  and  exception,  in  this  case  is  a  mere 
collateral  matter,  and  not  like  the  extra  viam,  where  the 
tide  must  necessarily  come  in  question.  The  4th  and 
5th  of  Q.  Ann  is  not  material  in  tins  case^  so  I  will  not 
give  any  opniim  about  the  construction  of  it,  whether,  if 
several  matters  are  pleaded,  and  the  judge  certifies  some 
to  be  superfluousi  tiie  plamtiff  may  not  recover  the  costs 
pro  ianto, 

Foster,  3. 

I  am  of  the  same  opinion;  the  tide  could  not  come  in 
question  on  this  issue,  and  in  the  case  of  Walker j  and 
Robinson,  there  was  also  a  plea  of  not  guil^,  so  it  is  a 
case  in  point  as  to  both  parts  of  the  case,  and  answers 
the  objections  as  to  the  4th  and  5di  of  ^nit,  as  wdl  as 
the<«dof£/tz. 
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LONG  agt  BUBROUGHS.— — K.  B.  Stme  tem. 

Mju  Cat  moved  in  airest  cf  judgment    Dedaration  In  eorenant, 
in  oorenanty  as  aasigneey  for  nonpayment  of  rent  Inden*  ^'^f^  ^^^*" 
ture  of  demise,  dated  the  9th  at  April,  1740,  to  Susan  Bur^  the  ezptra- 
roughs,  for  fimrteen  years,  fiom  Si.  Thomas,  iheApasile,  ^^  of  a 
then  next,  reddentP  £10  per  afmum,  at  Si.  John,  ihe  Bap^  J^,  Ae 
iisi,  and  Ckrisimas.    The  lessee  eovemmts  to  pay  the  rent-day  for 
rent.    Breach  for  five  years  rent,  due  and  cndbg  at  the  J^^^*^^ 
feast  of  SL  Thomas,  ihe  Aposik,  O.  S.,  bcang  the  Ist  day  f^idUiin  it'; 
of  January,  IIBB,  when  the  term  o^iiied.    Objectko,  ^«  pl*inUff 
the  breach  is  for  nonpayment  of  rent,  due  and  ending  at  damages  for 
Si.  Thomas,  whereas  there  b  no  suchvent-day  mentioned  all,  except 

Mr.  GauU,  for  the  plaintiff. 

It  ssppeuB,  that  the  rent  of  the  last  half  year  oould  not 
possibly  become  due  at  Chrisimas,  because  the  term  was 
-expired  some  days  before,  and  the  rent  bong  reserved 
«  during  the  term,^  the  neosasary  oonstrootion  must  be, 
that  for  so  much  of  it  as  became  due  before  the  last  half 
year,  the  lessee  should  have  till  Midsusnmer,  and  Christ'^ 
mas,  to  pay  the  half  year%  but  that  the  last  year's  rent 
should  become  due  at  the  expiration  of  the  term.  F^lv. 
10T.  Cro.  Jae.  2S7, 288:  where  the  ten  days,  given  for 
payment  at  the  end  of  every  half  year,  were  rgected  as  to 
the  last  half  year;  and  in  Cro.  Jac.  810.  this  is  admitted 
to  be  law :  and  in  Plowd.  ITLf  Hiiif  and  Grange,  the  word 
annuaiim  is  the  rule  of  construction.  Also,  this  being 
after  a  verdict,  every  thing  shall  be  intended  to  support 
it ;  and  here  the  breadi  was  for  five  years,  at  «£10  per 
annum,  and  the  jury  have  found  a  verdict  for  £10  only, 
wfaidi  is  but  one  yearns  rent,  so  the  plaintiff  may  apply  it 
to  any  of  the  former  years.    The  rent  beiqg  reserved 
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yearly  '^  during  the  term,^  we  were  under  a  necesaty  of 
laying  it  as  we  have  done,  or  else  should  have  been  out 
of  the  term. 

DenisoHy  J.,  asked  Mr.  Cay^  whether  the  plaintiff  may 
not  release  for  the  last  half  year,  and  take  judgment  fiir 
the  four  years  and  a  half. 


Answer :  he  might,  if  the  breach  had  been,  as  it  i 
times  is,  for  each  half  year  separately ;  but  he  knew  not 
how  to  draw  a  release,  in  the  jxesent  case,  where  all  is 
entire.  In  answer  to  Mr.  Gould^s  cases^  he  cited  Clunks 
case,  10  Co.,  1S8.  Cro.  Jac.  810.  determined  contrary : 
and  in  Mr.  GotiU's  cases  the  rent-day  happened  within 
the  term,  though  the  tan  d^ys  did  not 

Denison,  J. 

It  is  Uke  debt  for  so  many  half  years :  he  is  clearly 
entitled  to  all  but  the  last  half  year,  so  you  cannot  move 
in  arrest  of  judgment,  for  you  do  not  know  what  judg- 
ment he  will  enter;  he  may  release  the  last  half  year*a> 
and,  if  you  see  fit,  yem  may  bring  ertor ;  but  I  see  no 
impropriety  in  such  a  release;  the  old  way  ctf  asflign- 
ing  several  breaches  for  each  half  year  is  How  disused, 
and,  I  think,  that  makes  no  ^BSerence. 

Foster,  J. 

"  The  five  yeara'  being  demanded,  mid  only  one  year^ 
^n€  tidddvered,  the  defendant  canaot  say^  that  it  was  lor 
the  last  year,  more  than  any  of  the  rest,  and  if  this 
fault  had  been  discovered  at  the  asdises,  surely,  the  jury 
might  have  ^ven  damages  for  any  odier  two  half  years* 
rent,  as  well  as  the  first 

After  verdict,  we  most  intend  «£10  were  due  to  the 
fdaintiff,  and  we  are  not  to  apfdy  it  particularly  to  the 
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last  year  of  the  five,  but  rather  to  such  part  of  the  time  1^55. 

as  is  indisputable.  ^^"^^ 

Long 

So  the  rule  was  discharged,  and  the  |N»^^are-deliyered.  ^* 

Absentee  Ryder ^  C.  J. 

Qii.  As  to  part  of  an  entire  term? 
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HiL  Term,  29  Geo.  II.  1766. 


The  KING  agl.  PROBY  and  TAYLOR. ^K.  B. 

The  court  refused  to  grant  a  rule  for  the  defendants 
to  shew  cause,  why  an  information  should  not  go  against 
them,  for  burying  a  dead  body,  found  in  the  river  Med- 
way  J  without  sending  for  the  coroper,  saying,  it  was  too 
heavy  a  punishment  for  such  a  mistake;  but  the  prose- 
cutor might  proceed  by  way  of  indictment 

Mr.  Solicitor  General,  on  the  motion,  cited  Farresley, 
10,  and  H.H.  P.  a 


Same  term.  ADDERL£Y  ag/.  EVANS. K.  B. 

A  plea  of  an  In  assumpsit,  the  plamtiff  declares,  that  the  defendant, 
toprS5Sr"to  ^^  *®  ^^  ^  January^  1749,  was  mdebted  to  (he  plain- 
a  declaration  tidTs  testator  in  «£  ,  for  attomies^  buoness,  done  for 
inoMtcmpis^.  him  the  defendant    Seoond  count  on  a  ^tum/tfm  9ft€riif/ 

£x  the  same.   Third  count,  for  money  kid  out  and  ex- 

pended,  &c. 

The  defendant  pleads  in  bar,  that,  after  the  time  of  the 
pprwniseB  made,  the  testator,  and  the  defendant^  accounted 
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together,  and  the  defendant  was  found  in  arrear  JSliy        1756. 


Addbblxt 


and  that  he  paid  J^O  in  part  to  the  testator  in  lus  life- 

time^  and  the  renuuning  40s.,  anoe  his  death,  in  fiill  to 

the  plaintiff.  _,**^' 

'  Evans. 


The  plaintiff  demurred,  and  aseogned  for  cause,  that       K«  B. 
the  plea  amounted  to  the  general  issue.    The  defendant 
jcuned  in  demurrer. 

Mr.  Allham,  for  the  plaintiff. 

The  plea  is  no  answer  to  the  declaration ;  for  it  na- 
ther  confesses,  nor  denies,  our  allegations;  whereas  every 
material  part  of  the  declaration  ought  to  be  answered. 
4  Co.  14.  6.  8  Co.  6fty  Ridgtray'B  case. 

Sdly.  No  issue  can  be  taken  on  this  plea,  for  it  says, 
'<  after  the  assumption  supposed  to  be  made,^  and  does 
not  admit  the  assumption.  To  make  an  issue,  there  must 
he  an  express  affirmative,  and  a  nq;ative.   1  Fcntr.  218. 

8dly.  This  plea  amounts  to  the  general  issu^  and 
such  plea  is  ill,  when  asaigned  for  cause  of  demuner. 
Co.  Lit.  808,  b.  Cro.  Car.  157.  May  v.  Kingy  1  Lord 
Raym.680. 

Mr.  Caldecot,  for  the  defendant 

The  last  objection  is  the  only  one  asmgned  finr  cause  df 
demurrer,  and  as  to  that,  though  the  fact  contained  in  it 
might  have  been  ^ven  in  evidence  on  the  general  iasu^ 
yet,  as  the  defence  admits  a  cause  of  action  at  one  time^ 
and  avoids  it  at  another,  it  cannot  be  said  to  amottnt  to 
the  general  issue.    In  debt  Sot  rat,  entry  and  \ 
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sion  may  be  givai  in  evidence  on  the  general  issuer  and 
yet  it  may  be  pleaded. 

As  to  the  case  dted  out  of  Lord  Raym,^  to  be  sure  it 

is  pretty  strong;  but  in  2  Mod*  43,  44,  there  is  a  case 

K.  B.        ^  point  for  the  defendant;  and  2  Lord  Raym,j  787, 

which  is  a  later  authority,  is  also  exactly  similar  to  our 

cause. 

As  to  the  objection,  that  it  is  not  an  answer  to  the 
declaration :  if  the  last  case  dted  is  right,  I  apprehend, 
that  objection  is  gone. 

As  to  the  other  objection :  the.  court  will  take  the  whole 
plea  together ;  and,  upon  that,  it  dearly  appears,  that  the 
money  was  once  due ;  for  the  defendant  inasts,  that  he 
had  paid  it ;  which  he  would  not  have  done,  unless  it  was 
due. 

JDenisofi,  J. 

The  case  in  2  Mod.  has  been  long  denied  to  be  law. 
The  plea  certainly  admits  and  avoids,  but,  I  think,  it  is 
no  plea  in  substance ;  for  I  never  heard  that  matter  of 
aooount  merged  the  original  debt:  a  bond  taken  for 
the  balance  wilL  Sudi  account  may^  perhaps,  be  suf. 
fident  in  evidence,  but  nothing  can  be  pleaded  by  way  of 
extinguishment,  but  what  is  of  a  higher  nature. 

The  court,  however,  took  a  few  days  time  to  consider 
of  it,  and  then  judgment  was  given  according  to  Denison's 
opinion,  as  fiAiws : 

Ryder,  C.  J. 

A  plea^  the  substance  whereof  might  have  been  given 
in  evidence  on  the  general  issue,  may  yet  be  a  good  plea. 
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As  a  releaae,  infancy^  &€.,  in  Bome  cases.  But  here,  the  1756. 
plea  of  an  account  is  not  proper  to  be  pleaded,  as  it  is  ''^*-' 
no  extinguishment ;  and  this  point  has  been  determined 

in  the  case  cited  from  Lord  Raymond.  -,  ^' 

Judgment  for  the  plaintiff.  k.  B. 


WYNDHAM  agi.  CHETWYND. K.  B.  Same  term. 

On  an  issue  out  of  Chancery ,  on  the  validity  of  a  will,  *  See  l  Bur, 

there  was  a  trial  at  bar,  in  £<Ml«r  term  hut,  anda*spedal  ^^^ 

verdict  found;  but  before  it  was  drawn  up,  and  argued,  A^j^^  of  the* 

viz.  in  Triniiy  vacation,  the  defendant  died ;  and,  by  court  upoo  a 

virtue  of  the  limitations  in  a  settlement  cS  the  esUte,  the  >P«<^»1  ver- 
dict, on  an 
premises  in  Question  descended  to  Lord  Raymond^  for  jg^ue  sent 

life;  on  whose  behalf,  Mr.  Norton  obtained  a  rule,  at  the  from  Chan-' 

beginning  of  this  term,  to  shew  cause,  why,  when  judgu  ^^{^^l^^ 

ment  was  given  on  the  special  verdict,  it  should  not  be  the  poHea  to 

entered  as  of  Easter  term  last    And  now  counsel  ap-  ^  returned 

as  of  the 
peared  for  the  several  parties,  to  shew  cause  against  that  term  m 

rule:  diey  insisted,  that  Lord  Baprumd  was  a  slaranger,  which  it  was 

and  no  puty  to  the  suit,  nor  had  revived  it  in  Chancery ,    "     ^^^ 

and  that  he  would  not  be  bciitnd  by  the  detenmnation. 

Mr.  Norton f  and  Mr.  Clayton,  in  support  of  the  rule, 
cited  Sir.  407,  915.  1  Sid.  468.  Latch.  98.^  wheie  the 
court  had  ordered  thar  judgment  to  be  entered  nunc  pro 
tunc,  as  of  the  term  in  which  the  postea  was  returned, 
whesre  the  party  died  before  H  was  detenmned ;  and  this 
has  been  done,  because  the  judgment  wotdd  otherwise 
be  ineffectual,  and  the  act  of  the  couit  diall  not  enure 
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K.B. 


to  the  prgudioe  of  any  body,  therefore  no  oontinuanoec 
are  entered,  but  the  judgment  stands  of  the  term  when 
it  mig^t  have  been  given,  had  not  the  court  taken  time 
to  consider.  Harrison  y.  WilcoXj  H.  and  JE.  1  G.  2. 
C.  J3.  and  1  Ventr.  90 ;  and,  it  being  a  trial  at  bar,  and 
the  verdict  not  being  yet  drawn  up,  makes  no  difference: 
and,  as  Lord  Raymond  is  willing  to  enter  into  any  rule 
to  be  bound  by  the  determination  in  this  court,  that  will 
answer  the  same  end  as  if  he  was  a  party.  That  it  is 
time  enough  to  revive  the  suit  in  Chancery^  when  this 
court  has  given  thdr  opimon,  because,  till  then,  that 
court  cannot  proceed. 

Hie  court  asked,  whether  any  of  the  cases  cited  were 
apphcationa  made  before  any  judgment  was  j^ven?  To 
which  they  answered^in  the  negative. 

The  whole  court  was  dear,  that  the  application  was 
premature,  and  should  not  be  made,  till  the  court  had 
given  their  o[Hnion ;  and  then  it  might  be  proper  for  the 
person  in  whose  favour  thqr  detennined  (which  at  jMesent 
no  one  could  tell)  to  make  this  application,  and  seemed 
dear,  they  should  then  grant  it,  as  the  abatement  hap- 
pened pending  a  cur*  adv.  vulL :  and  whether  the  spedal 
verdict  was  drawn  up,  or  had  ever  been  ai^ed  at  the 
bar  or  not,  they  hdd  made  no  difference;  as  it  must  be 
intended,  that  the  dday  proceeded  from  the  doubt  of  the 
court 


But  Mr*  Justice  Denison  was  of  opinion,  this  motion 
was  altogether  unnecessary,  as  well  as  premature ;  fiir, 
bdng  the  case  ai  an  issue  out  c£  Chancery^  this  court 
gives  no  judgment,  but  returns  the  postecj  and  their 
ofnnion  as  to  the  matter  of  law,  into  the  Chancery,  and 
that  court  pronounces  the  decree,  this  being  only  to  m- 
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tbfy  theoonsdenoeof  tit^echanoeUar;  so  that  thefe  ou^t 
to  be  no  contiTniaiices  entered,  but  the  postea  returned 
as  of  the  term  it  came  into  court 


The  court  seemed  to  think,  this  application  (if  i 
sary)  would  not  have  come  improperly  fran  Lord  Rajf" 
mondy  who  represented  the  deceased  defendant,  though        ^  ^^ 
not  a  party  to  the  cause.    In  Easier^  81  Geo.Sty  thelike 
iqppUcaticHi  was  made  in  this  cause,  and  granted. 


The  KING  ogf.  IIOYSTEDl*-~K.  B.  Same  term. 

Indicthext  against  the  defendant  for  haying  m  his  Erroneous 
castody  false  wdghts.    Objectbu,  the  offence  laid  to  be  •^J^f  of  the 
on  the  4th  of  Jti/i  ^,  S7  Ga».  5t ,  and  the  style  of  the  *s.  fid^^l^H^" 
nons  returned  was  10th  Jufyj  S7  Creo.  SLj  which  was  al»  for  quashing 
most  a  year  before  the  offence.    Mr.  C^toi  moved  lo  ^^^ 
quash  it  on  that,  ammig  other  olgectioas,  and  dted  Bast. 
EfUr.  868^  p.  4  and  5. 

Demson,  J. 

This  is  a  nusanoe,  and,  in  cases  of  that  kind,  the  court 
never  quashed  indictments.  But  as  the  objecdon  to  the 
style  would  be  fetal  on  a  demuner,  and  as  it  would  be 
better  for  the  prosecutor,  to  prefer  a  new  indictment,  Ike 
court,  thereCore,  directed  this  to  be  quashed,  and  the: 
son  for  doing  it  to  be  assigned  in  the  rule. 
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Same  tenn. 


TRELAWNEY,  Bart.,  agt.  Bishop  of  WINCHES- 
TER.  K  B. 


Bishops  are 
not  re- 
strained by 
the  Ist  of 
EHz,  from 
granting  an- 
cient offices, 
which  exist- 
ed before 
that  act, 
with  the  ac- 
customed 
fees  an- 
nexed ;  and 
grants  so 
made,  being 
allowed  by 
the  dean  and 
chanter,  are 
valid,  inde* 
pendentl^  of 
the  conside- 
ration of  the 
usefulness  of 
the  office. 
1  Burr.  219. 
S.C. 


Action  of  debt  by  Sir  John  Trelawney,  bart,  for 
<£600,  for  five  years  salary  of  two  offices,  which  he  held 
under  the  bishop,  by  grant  for  his  life ;  viz.,  1st,  chief 
steward,  and  conductor  of  the  tenants  of  the  bishop,  at 
cilOO  per  annum;  and  2dly,  keeper  of  the  wild  beasts 
of  the  bishop,  at  £20  per  annum.  The  bishop  pleads 
the  last  clause  of  the  stat  1  Eliz.  c  19 ;  and  that  the 
siud  offices  are  meidy  nominal,,  and  not  ancient,  or  ne- 
cessary. Replication,  that  they  are  necessary,  Su;.,  and 
traverses  their  being  merely  nominal;  and  four  issues 
jcnned  on  each  office.    The  jury  find  a  speoial  vegrdict^ , 

1st.  That  the  office  of  chief  steward^  and  con^mctor, 
&C.,  is  an  ancient  office. 

Sd.  That  there  is  an  andent  fee  annexed  theceto..    ^ 

3d.  That  <£100  per  annum  is  the  ancient,  and  usual 
fee,  or  salaiy. 

4th.  That  in  1711,  SixxJimathanTr^lqm^i  thenbis^ 
of  Winchester y  granted  the  said  office  to  the  plaintiff  for 
life,  which  was  confirmed  by  the  dean  an^  chapter :  that 
the plamtiff  entered  upon,  and  was  seisedof  the  said  Qj^^oe, 
and,  for  several  years,  received  the  said.apdient  fee, .or 
salary;  that  in  1784,  Dr.  Hoadley,  the  defendant,  was 
translated  to  the  said  see,  and  that  he  continued  to  pay 
such  salary  until,  &c.,  and  since  hath  refused  to  pay,  &c. : 
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they  find  the  olauae  of  1  Eliz.y  c.  19,  and  say,  that  the        i^sCi 
said  olBoe  is  merely  nominal*  ^  ^"^ 

^  TaELA^* 

HKY 

As  to  die  other  office,  they  find  it  not  to  be  an*        ^^ 
dent,  nor  to  have  any  ancient  fee,  or  salary,  annexed  to     Bishop  of 

i*»  *<5-  WiNCftES*. 


The  doubt  of  the  jury  is  on  the  stat.  of  £/t>.,  whether 
either  of  these  c^ces  be  void  by  it  or  not  ?  or  whether  it 
be  in  force? 

Mr.  Breretan,  pro  querente. 

Thift  was  but  a  private  act,  and,  for  that  reasofi^ 
never  published.  4  Intt.  5K6,  PryrCs  Comment,  on  4 
In^.  99.  If  in  force^  how  comes  it  not  to  be  printed  > 
That  acts  of  parliament  may  remain  unrepealed^  and  yet 
be  of  no  fwce,  is  no  uncommon  thing ;  for  there  are  now 
no  less  than  three  acts  of  parliament,  remaining  unre* 
pealed,  and  actually  printed  in  the  statute  book,  that 
require  freeholders,  voting  for  the  elections  of  knights  of 
the  shire,  to  be  resident  in  the  county ;  but,  innce  the  case 
of  Sir  JVatkin  Williams  Wytviy  and  Myddelton^  nobody 
will  5ay,  that  such  residency  is  necessary. 

Private  acts  will  not  conclude  the  party,  as  public  acts 
do,  but  must  be  pleaded.  4  Co.  75.,  5  Co.  %.y  3  Lev. 
181.,  Bro.  Parliam.  61.  6T 

Wherever  an  act  is  of  a  public  nature,  and  treats  of 
more  things  than  one,  they  are  always  set  out  in  the  title 
of  the  act,  which,  in  thi^  case,  is  only  to  give  the  queen 
authority,  upon  the  avoidance  of  any  archbishopricks,  or 
bishopricks,  to  grant,  &c.  In  Co.  Lit.  79,  the  preamble 
is  called  the  key  to  find  out  the  meaning  of  the  statute,- 


TSR. 

K.B. 
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VJSd.       but  here  neither  tille,  nor  preamble,  my  one  syUnUe  re. 
^"^^        ktive  to  the  present  caae;  and  every  dauae  ia  that  act^ 
NEY  ^"    except  the  last,  is,  most  evidently,  designed  for  qmte  dif- 
^^^         ferekit  purposes,  and  even  the  last  dauaedoes  not  leacb'the 
Bishop  of    present  case,  but  must  be  confined  to  new  created  oflfea*» 
Winches-  erected  since  the  passing  that  act;  but  this  office  tapfeueSf 
TEB.        by  grants,  and  other  records,  to  have  existed  at  least  100 
"^-^  T^'    y^ors  before  this  statute,  and,  ind^,  is  coeval  with  the 
^'^'       bishopciek.      Hereditaments  is  the  only  word  in  the 
clause  that  can  include  any  office  at  all,  and  thoog^ 
the  law  may,  in  certain  cases,  construe  it  to  extend  to 
offices,  yet  die  meaning  of  the  l^slature  must  be  inter- 
preted by  the  common  understanding  of  the  generality  of 
mankind,  which  would  never  so  construe  it;  and  that  the 
legislature,  when  they  meant  to  include  offices,  made  use 
of  the  word  office^  appears  by  an  act  made  in  the  same 
session,  where  they  use  it  accordingly. 

The  subject  matter  of  the  act  was,  mioA  evidlently,  the 
lands  of  bishops,  because  it  requires  the  old  rent  to  be 
reserved;  now  what  rent  was,  or  could  be,  reserved  in 
this  ease? 

That  offices  of  trust  should  be  granted  fcr  a  time 
certain,  is  for  the  advantage  of  the  successor :  for,  were 
the  tenure  so  precarious  as  to  be  hafafe  to  be  removed  on 
every  alteration  in  the  see,,  no  man  of  credit,  and  abili^, 
would  accept  of  it,  and  there  are  many  odier  cases  of 
greater  inconvenience  to  the  successor,  that  have  been 
held  not  to  be  within  the  statute.     Bac.  Abr.  S5S. 

The  sole  view  of  the  act  seisms  to  be  this :  before  S2 
£r.  8,  all  bishops  had  a  right  to  make  grants^  &&,  when 
confirmed  by  ^e  dean  and  chapter;  88  H.  a  ^es 
them  such  power  without  the  eoncorrenoe  of  the  dean 
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and  diaptar ;  and  then  cornea  thia  act»  1  £/u.,  to  Mtraitt        IJ^^flL 
their  grants  to  die  rulea  there  preacribed.  T^*^'^ 

)fXT 

MaarCf  107.     One  inatance  shews,  the  word  heredita- 

menta  must  be  i^qplied  to  lands,  which  is,  that  all  audi  »|2od  of 

graata  to  the  king  should  be  void ;  now  such  an  ctice  aa  Wivcttia- 

tMa  ia  could  not  be  granted  to  the  king.     The  long  ao-  txb. 

quieaoenoe  of  all  succeeding  bishops  fifom  time  to  time,  ^^'V^^ 

to  this,  is  a  further  proof  of  the  goodness  of  the  plaintiflra  ^  ^^' 
claim. 

Sdly.  Though  it  should  be  ocHistrued  to  extend  to 
offices,  it  cannot  affect  this,  which  the  jury  have  finmd, 
to  be  an  ancient  office,  and  the  fee  being  as  andent,  ia  an 
argument  of  the  usefulness  of  it,  and  pnoves  it  to  be  no 
new  burden,  brought  upon  the  bishc^,  whose  revenue^ 
by  an  inquintion  in  Q.  Eliz.  time,  was  found  to  be 
£4A1%  pa*  annum,  and  so  very  extensive  as  to  render 
the  ofiice  of  necessity. 

Beades,  in  this  case,  the  plaintiff's  long  uninterrupted, 
possession  (forty  years  together),  like  the  statute  of 
limitations,  is  a  bar  to  the  bishop^s  plea ;  who,  (if,  as  t 
apprehend,  this  grant  is  at  most  voidable,  and  not  actually 
void),  has,  by  his  acquiescence,  confirmed  the  grant  for 
his  time. 

The  defendant  has  not  taken  the  proper  method  to 
discharge  the  plaintiff  of  his  office,  for,  being  appointed 
by  deed,  he  must  be  cfischarged  by  something  of  as  high 
a  nature,  Dy.  108.  And  though  the  plaintiff  should 
become  incapi^le  to  execute  it,  yet  that  would  not  vacate 
it,  because  he  may  execute  it  by  deputy.  And  this  is 
such  an  office,  and  salary,  that  though  the  bishop  does 
refuse  to  let  him  act,  the  salary  must  be  paid,  being 

s2 
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granted  by  a  separate  clause :  Cr.  Car.  69 ;  and  the  plain- 
tiff has  been,  and  is  alwaysready  toact  when  called  upon, 
Cr.Efe.  686.    1^,76.     Cr.  Car.  16. 

There  is  no  case  in  the  books  where  such  a  grant  as 
diis  has  ever  been  attacked.  2  Brownl  187.  Grant  of 
an  ancient  oflBce  is  good,  and,  though  the  salary  be  in- 
creased, the  grant  is  good  for  so  much  as  the  old  salaiy 
ttnounted  to. 

Non-user  is  no  forfeiture  of  such  an  oi&ce,  9  Co.  46.  * 

*  Leo.  186.  If  it  be  an  andent  office  before  1  E/i>., 
that  is  an  evidence  of  its  use. 

Plowd.  877,  which  happened  8  Eliz.^  and  but  two 
years  after  the  making  this  statute.  The  archbishop  of 
Canterbury  would  avoid  a  grant,  made  by  his  prede* 
oessor,  of  the  office  of  chief  parker,  to  a  father  and  son, 
because  the  father  was  attainted ;  and  it  is  never  cmce 
intimated  by  the  counsel,  or  the  court,  that  it  was  a  void 
grant  within  1  Eliz.y  as  it  undoubtedly  would,  had  they 
so  understood  it. 


Ltt/^  71.  The  grant  was  oT  the  office  of  parker,  and 
the  successor  would  avoid  it,  because  more  than  the 
ancient  salary  was  asngned  him,  viz.,  pasturage  fbr  two 
horses,  and  whether  this  was  a  grant  void  in  toio,  die 
court  was  divided,  but  the  judges  were  unanimous  it  had 
been  good,  if  the  ancient  fees  only  had  been  granted. 
Cro.  Car.  Vt.  S.  C.  And  there  it  is  said,  if  the  office  be 
a  new  one,  the  court,  and  not  the  jury,  are  to  judge 
of  the  reasonableness  of  the  fees,  but  neither  of  them  in 
the  case  of  ancient  offices,  prior  to  1  EUz. ;  the  jury  then 
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had  no  right  to  find  this  an  luaeless  oflSoe;  nor  do  aiqr  of       1756. 
theprecedentsofpleadingsin  these  cases  allege,  that  the    m  ^""^ 
office  is  usefiily  or  necessary.  iSir^^" 

This  is  a  case  of  great  consequence  to  many  fiunifies,  Bishop  of 

«nd  aeversl  bidiops  are  waiting  the  event  of  this  Gause»  Wm chxs^ 

to  avoid  the  grants  of  several  andeot  offices  m  their  re*  ^^ 

flpective  dioceses,  made  by  their  predecessors.    Though  k/£^ 
one  of  the  offices,  in  the  present  case,  is  found  not  to  be 
an  ancient  office,  yet  it  was  granted,  and  the  present 
salny  allowed,  soon  after  1  Eliz. 

Mr.  Prdii,  for  the  defendant. 

Tbe  only  points  for  argument  are, 

Ist  How  ftr  the  grant  is  maintainable^  asavalid,  l^[al, 
grants  notwithstanding  the  disabling  act  of  1  Eliz. 

2d.  How  fiyr  the  present  bishop's  acquiescence,  and  pay- 
ing the  salaiy  of  eleven  years  together,  will  amount  to  a 
confirmation,  supposing  it  within  the  act 

As  to  the  other  objections,  I  will  only  barely  mention 
them,  as  thejr,  in  a  manner,  answer  themselves.  1st. 
The  act  is  said  to  be  obsolete.  This  is  a  pretty  assertion^ 
as  it  is  in  continual  use,  and  every  grant,  &c.,  that  bishops 
make,  is  in  pursuance  of  it  Sdly.  The  word  hereditiu 
ments  won't  include  offices.  This  is  an  argument  of 
snne  ingenuity  on  the  case  of  the  Bishop  of  Salisbury^ 
10  Co.  58.,  when  it  was  determined,  they  were  included. 
8dly.  It  was  intimated  rather  than  insisted,  that  an  an- 
dent  office  can't  be  explamed,  or  examined  into,  whether 
useful,  and  necessary,  or  not;  and  this  is  a  point  to  be 
spoke  to.    4thly.  llie  acquiescence,  which  is  also  to  be 
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1710.  spoke  to.  6thly.  Abovehalf  Ae  aigiunent  was  emplosred 

""^  to  shew  this  an  office  useful,  and  Qeoeasaiyi  but  the  jury 
Texx*aw-  ^      ,  , 

.jjj^  have  found  the  fwntiury. 

Bithopof       l»t.  Asto  the  first  great  pomt, .whkJi  I  proposed,  at 

WiKCHES-  0iy  outset,  to  spcak  to,  the  Bishop  of  Satisburj/'B  case 

/"^^      contains  all  the  argumenU  urged  on  the  other  ade, 

^T^      and  answew  them;  though  Mr.  Brereton  has  studiouafy 

avoided  mentioning  that 


The  clause  in  question  is  general :  "  All  grants,  feoff- 
ments, &c,  of  lands,  tenements,  and  hereditaments,  par- 
ed of,  or  appertaining  to,  their  bishopricks,  shall  be  ab- 
solutely void,  other  than  leases  for  three  lives,  &c,  reserv- 
ing the  ancient  yearly  rent,''  &c 

The  purview  is  {dainly  to  restrain  bishops,  even  with 
the  oonBent  of  the  chapter,  from  dtminiAing  the  revenues 
of  thdr  sees ;  which,  since  the  mortmain  act,  and  the  decay 
of  ancient  superstition,  became  highly  neoessaiy. 

In  10  Co.  the  same  objection  was  made,  astooffioesnot 
bong  within  the  act,  but  the  court  considering,  if  they 
were  not,  here  was  an  easy  way  to  evade  the  act,  by 
granting  out  the  revenues  in  the  naane  <xf  offices,  held 
them  to  be  included  imder  the  general  woid  heredita- 
ments. But  then,  as  no  rent  could  be  reserved,  flrc, 
and  so  they  could  not,  by  the  act,  be  granted  at  all,  the 
court  made  a  distinction  as  to  ancient  useful  offices,  and 
also  such  modern  offices  as  should  be  instituted  of  neces- 
sity, and  allowed  of  both  those,  with  this  distinction,  tidit 
as  to  the  first,  (the  ancient  offices),  they  carry  a  presump- 
tion with  them  of  their  reasonableness  and  use,  but  not 
sd  as  to  be  incontrovertible;  antiquity  never  can  give 
them  this  sanction;  and  here  the  jury,  on  tfie  evidence 
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Ud  before  diem,  find  it  meidy  nonmud,  witiiout  anj 
^errice^  aothing  but  barely  Teoehring  the  galaiy.  The 
antkiiiity  is  not  of  die  essenoei  but  a  bore  inducement  of 
its  nseftdness;  and  it  may  have  been  so  ibrmerlyi  and 
now  become  obec^te;  which  word  may  much  mere  pro* 
perly  {>e  appfied  here  than  to  the  act  of  peiliament 

The  court,  then,  are  to  have  a  strict  r^ard  to  the  act* 
and  suffer  no  grants  of  offices  to  prevail,  but  in  the  case 
of  necessity;  but  if  they  allow  of  the  present,  all  the 
bishops  will  be  rummagii^  into  their  archives  for  ancient 
<iAees,  and  finding  any  among  their  muniments,  thou^ 
disused  for  ages,  they,  will  revive  them,  and  so  defeat  the 
act;  but  the  court  won'*t  suffer  this  loophole,  nor  sufier 
grants  of  offices,  except  of  use,  and  necessity.  Cr*  Joe. 
«58.  Cro.  Car.  66B.  Mar.  88.  Sir  W.  Jones^  810. 
Cr.  Car.  47,  which  con&m  10  Co. 

Sd.  As  to  the  second  question  I  proposed  to  argue, 
h0w  far  the  bishop^s  long  acquiescence  can  amount  to  a 
confirmation.  And  here  a  distinction  is  to  be  made,  be- 
tween things  voidable  only,  and  such  as  are  actually  void* 

Here  the  act  dedares  all  grants,  &c.  to  be  absohitdy 
void,  to  all  intents,  and  purposes :  which  wordsare  always 
construed  an  actual  avoidance,  except  some  impediment 
arises  from  something  collateral,  as  a  subsequent  act  of 
porliament,  &c. 

So^  on  the  statute  of  H.  6,  for  avoiding  bonds  made 
to  sheriffs,  it  is  resolved,  this  must  be  done  by  pleading. 
So,  to  avoid  a  fine,  there  must  be  an  actual  entiy :  but 
these  are  cases  where  some  act  is  necessary  to  be  done, 
and  the  mode  of  avoidance  is  prescribed ;  but  here,  on  the 
death  of  the  grantor  (for,  during  his  time,  it  was  neither 
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I75i5>  ▼Old,  not  voidable),  it  wa»  imAiedi«tely  void  as  to  Us 

'■'^^  luooessor,  without  any  act  whatsoevor  to  be  done  byJum; 

T»EL  AW^  for,  on  the  grantor's  death,  the  obstruction  that  suspended 

-^1  the  operation  of  the  statute  was  removed.     Co.  LiL  45, 

Bishop  of     ^-  10  ^<^-  ®1-  *  ^^-  ^^'  ^'  ^^'^'  *^-    ^"^  "^  *^ 
Winches-   ColkguUe  Church  of  Southwell,  which  is  a  ocnrporation 

TBRrf        without  a  head,  and,  as  they  therefolre  never  die,  rither 

suchgnoit  would  be  vwd  presently,  or  good  for  ever; 

and  it  was  held,  in  that  case,  void  immediately. 

The  present  is  a  case  which  in  its  nature  could  not  be 
confirmed :  but  if  it  could,  and  so  taken  out  of  the  sta^ 
tute,  it  must  be  at  common  law,  which  wiU  not  allow  it, 
without  the  concurrence  of  the  dean  and  chapter^  wliksb 
must  be  by  deed,  and  is  not  pretended  here :  therefore 
dMolutely  null,  and  no  act  of  the  bishop  akmecan  set  it 
up  again. 

All  the  other  arguments  are  answered  by  the  jifry^s 
finding  it  unnecessary. 

Mr.  Breretony  in  reply. 

I  did  not  contend,  that  the  whole  act  was  vend,  or  ob- 
-  aolete,  butonly  the  last  dauae  of  it. 

Offices  could  not  be  meant  in  the  act,  and  what  is  said 
in  10  Co.  is  only  obiter  by  the  justices,  and  wiianot  ju- 
didally  before  them  in  that  case;  and  that  was  one  reason 
I  did  not  cite  the  case,  and  another  reason  was,  that  it 
did  not  make  to  my  dient'^s  purpose. 

I  admit,  the  intention  of  the  act  was  to  keep  the  re- 
venues as  they  then  were:  but  this  is  found  to  be  an 
anci^t  office  at  that  time  ^  and  I  have  b^or?  endea- 
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voured  to  shew,  ikat  the  jury  are  aot,  in  Urn-  case^  to        1^55. 
judge  of  die  uaeAilneas  of  it 

Ultcrim  €onsiliwn. 


Hilmy  Term,  90  Geo.  II.  1757. 

Mr.  Norton f  pro  quer*, 

I  shall  oonfine  myself  to  the  demand  of  <£500,  for  the 
salary  of  tbe  office  of  chief  steward,  and  oonductor  of  tlvs 
bishop^s  tenants. 

At  the  kst  argument,  some  things  were  insisted  on 
which  I  shall  just  mention,  and  so  lay  out  of  the  case. 

The  Ist  of  EUt.  was  said  to  be  an  obsolete  law:  but 
that  I  shall  not  contend ;  for  that  statute  has  often  come 
before  the  court,  and  been  always  held  in  full  force. 

It  was  also  said,  that  offices  are  not  within  the  pur* 
view,  and  meaning,  of  that  law:  but  since  the  case  of  the 
Bishcqp  of  Salisbury,  in  10  Co.,  that  is  too  much  fbr  me 
to  contend. 

It  was  likewise  said,  that  this  being  a  private,  and  penal, 
law,  and  introductive  of  new  restraints,  it  is  to  be  con- 
strued strictly :  but  that  I  shall  not  greatly  inmst  on. 

And,  notwithstanding  I  make  all  these  admissions,  yet, 
I  apprciiend,  it  wiU  not  prgudice  my  dient 

'  Tl^  much  being  premised,  Icome  now  to  tlie  nmtter 
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tfV.       in  qnesticm,  which  must  be  detenmned  on  a  solid  on^ 
rfnp^r^^^    stniction  of  the  statute  I  have  mentioned,  of  1st  Etiz. 

agt.  By  common  law,  bishops,  with  the  consent  of  thdr 

Bishop  of    chapters,  might  have  alienated  the  possessicms  of  their 

WIKCHJB9-  sees,  without  control,  in  the  same  manner  as  any  owners 

.   _     '  ^     of  estates  in  fee  simple.     The  statute  of  82  ^*  8.  c.  528. 

«-  »         enabled  them  stiM  to  do  more,  viz^  to  make  leases  with- 

out  the  consent  of  th^  chapters.     Thm  came  this  stat. 

ol  Eliz.^  to  prevent  the  mischief  that  would  aiise  to  re- 

figion  by  the  alienation  of  church  possessions. 

The  questions  here  are,  1st,  whether  this  giant  &lls 
within '  that  statute  ?  or,  in  other  words,  whether  this 
grant  is  a  greater  prejudice  to  the  Successor  than  the 
predecessor  found,  and  more  than  the  successor  ou^  to 
bear  ?  If  that  is  so,  the  grant  is  void,  unless  the  now 
defendant's  acts  have  established  the  grant  for  his  time, 
iHuch  will  mtk%  a  second  question  in  the  case. 


1st.  The  jury  have  found,  that  this  is  an  aadcnt  oi&», 
and  that  the  salary  now  annexed  to  it  is  the  andent 
salary:  wUi^  must  mean,  that  they  were  so,  at  and  before 
the  ma^g  of  4he  l«t  Eliz.  Now  that  statute  has  no 
iiird^^sr  Detiviqwct  thvi  to  the  first  day  of  that  session  of 
parliament ;  and  therefore  it  could  not  vacate  the  gnat 
then  in  bdosg  of  this  office;  it  might  as  weU  be  extended 
to  rpppal,  and  lumul,  all  prior  gsants  at  common  law  of  the 
pofisessions  of  this  see. 


The  view  of  that  act  of  parliament  plainly  was  to  pro- 
v^t  fi^l^ur^  new  dilapidations,  and  that  successors  might 
recdve  the  revenues  of  their  faisbopricks  in  as  good  pli^t 
as  the  predecessors  found  them.  As  to  this  office,  it  migfat, 
ftr  what  ^ipears,  have  been  coeval  with  the  faisbepfick 
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ilMlf,  and  therefore  every  bishop  wsb,  m  respect  oTit,  in        ly^j^ 

MB  good  a  ccnditioii  as  his  nredecessar.  ^"^^ 

Tbxx^hC 

If  the  bishop  for  the  time  being,  when  the  act  was 
made,  could  not  rescind  the  grant,  why  must  the  present  ? 
Indeed,  all  the  Udiops,  ever  since  the  see  founded,  ap- 
pear to  have  been  in  the  same  plight  as  to  this  oflBce,  for 
the  verdict  finds  it  to  be  immemoriaL 


If,  then,  this  is  not  a  case  within  the  meaningi  it  is 
▼ery  clearly  not  within  the  words  of  the  statute. 

Let  us  now  see,  what  precedents  there  have  been  on 
this  point ;  and,  as  to  them,  not  one  is  to  be  found,  to 
warrant  the  oonsti^ction  contended  for. 

The  great  case  dted  was  that  which  I  have  mentioned, 
of  the  Bishop  of  Salisbury,  That  case,  as  reported  by 
Lord  Coke^  contains  a  great  deal  of  matter  (as  most  of 
his  cases  do),  more  than  is  expressly  to  the  point  before 
the  court  The  sole  question  in  dispute  was,  whether  a 
place  usually  granted  for  one  life,  could  be  granted  for 
two;  it  was  held  it  could  not;  but  that  does  not  contra- 
dict my  doctrine.  It  is  expressly  said,  that  a  grant  of 
an  ancient  office,  8&c.  remains  as  at  common  law,  and 
therefore  must  be  confirmed  by  the  chapter:  from  whence 
it  follows,  that  if  the  grants  are  so  confirmed,  they  do 
bind. 


K.1I. 


The  present  is  an  ancient  office,  the  salary  is  the  an- 
cient salary,  the  grant  is  confirmed  by  the  ehapler;  so 
that  my  Lord  Coke*u  is  an  anthority  in  point 

The  true  ground  on  which  that  case  was  dttofmined, 
I  apprehend;  was,  because  the  gruit  was  to  two,  ^liisB 
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1757.  ^c  usage  only  wvnanted  a  grant  to  one;  and  not  for 

^-•Vv  the  reason  the  learned  reporter  mentions,  via.,  "  because 

"^  wr  ^"  ^^^  °®^**  "®  ^^^  grantable  to  two,'*  as  will  appear  by 

^^  a  case  I  shall  mention  by  and  by. 

Buhopof 
Wixckxs-       rpij^  ^jggg  jj^|.  ^|g^  |,y  Mr.  Prfl«,  on  the  last  aigu- 

^T"l^     ment,  was  Cro.  Car.  258 :  but  that  case,  when  cona- 

|.  j^        dered,  will  not  impeach  what  I  am  contaiiding  for;  it 

receives  the  same  answer  with  the  case  I  was  just  now  on 

from  10  Ca. 

He  then  cited  Cro.  Car.  47,  which  is  a  material  case 
for  the  consideration  of  the  court:  for  the  usage  is  there 
laid  down  as  the  criterion  of  the  validity  erf*  grants  of  thi6 
kind. 


Cro.  Car.  566,  was  also  cited  on  the  labt  argument; 
and  this  is  the  caae  I  just  now  alluded  to,  as  h  from' 
thence  afqiears,  that  the  reason  given  by  my  LoiFd  Cofce^' 
could  not  be  the  ground  the  court  went  ujkm  in  Aeir 
determinatioQ  of  the  Bishop  of  Salisbury's  case^  but  the 
reason  must  have  been,  because  it  was  npt'  granied 
agreeably  to  the  usual  manner.  The  court  wSl  not 
consider^  whether  the  office  is  useftil,  or  not,  so  as  the 
immemorial  usage  is  observed. 

None  of  these  cases,  I  hope,  impeach  my  doctrine; 
some  of  them  are  almost  in  point  for  me. 

This  case  is  of  an  ancient  oSRce,  which  is  as  at  com- 
mon law,  unrfected  by  the  act  of  parliament;  juid,  as 
I  said  before,  the  bishop  mtfy  as  well  rescind,  and  vacate, 
all  ancient'  grants  of  the  epscopal  possessions,  as  over- 
throw this. 


T&BLAW- 
NKY 

agi. 


K.  B. 
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But  I  need  not  rely  on  the  cases  cited  on  the  other        Xfaf. 
ude,  for  there  are  others  that  I  may  call  in  aid,  whidi  I 
shall  j  ust  name,  without  stating  them  at  large.    However, 
befere  I  proceed  to  them,  I  shall  just  observe,  that  it 
can^t  be  said,  that  this  is  an  useless  office,  (if  that  was     Bis^  of 
material,)  in  so  opulent  a  see;  and  the  verdict  finds  that  Wihchxs- 
another  person,  named  by  the  Inshop,  now  does  the  plain- 
tiff's duty ;  and  if  that  method  of  rendering  offices  use- 
less should  be  allowed,  every  officer  may  be  superseded 
by  the  same  means,  viz.  by  the  bishop  naming  one  whose 
face  he  likes  better. 

But  now  I  return  to  the  cases  I  was  going  to  trouble 
your  lordship  with^  Lev.  186,  8  Keb.  iTlit.  S.  C.  though 
under  another  name.    4  Mod.  16,  279. 

Should  a  diflRefent  eonstructbn  prevul.  many  incon- 
veiiiaDQe&  would  fisUow;  for  there  are  many  offices  in 
bi«ho|vi0fcs^  anciently  granted,  and  at  that  time  useiul, 
wbiqb  use  uom  become  useless,  by  the  bishops  employing 
other  .people  to  execute  them ;  and,  if  that  should  vacate 
them^  many  fiunUies  would  be  deprived  of  thor  sub- 
flisb^CQ. 

adly.  But  should  this  be  esteem^  an  office  within  the 
restanunt  of  the  stat  of  £/$>.,  then,  the  second  question 
arises,  vis.  whether  the  acts  of  the  present  bishop  shall 
establish  the  grant  for  his  time  ? 

The  grant  was,  in  its  creation,  good,  as  it  bound  the 
person  who  made  it,  and  therefore,  at  most,  voiddUe 
only.  The  present  bishop  has  paid  the  stipend  for  eleven 
years,  and  if  any  thing  can  operate  as  a  confirmation,  so 
long  an  acquiescence  must^     Both  parties  have  mntuallyit 
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1 W*  oodflnned.  the  graat,  the  oms  by  piiyiiient,'  die  other  by 

tSIIw.  n»eiviiigthearfiiry. 

NKY 

agt.  Though  a  person  makes  aaofBoe  oseleiB  by  appnistiifeg^ 

Bishop  of  another,  yet  that  does  not  yacate  h;  Cro.  Car.  C0,  is  a 

Winches-  case  exaedy  to  that  purpose. 
TKa. 


K.  B.  ^P^  ^  wh<^  therefore,  I  mibmift  tt,  diatthia  is'nxtt 

acasewidiin  the  1  Eliz.,  or,if  itis,  thatk  bneverdideaB 
eonfinned  by  the  preeeat  bishop  for  his  time. 

Mr.  Solicitor  General  (Yorke)^  on  the  other  ade. 

This  is  a  question  of  law,  not  of  generosity ;  and  is  of 
great  consequence  to  the  lushops  in  general,  particularly 
to  those  df  small  sees. 


What  Mr.  Ncrion  said,  of  another  person  being 
ployed  in  the  offibe,  isnot  foandinthe  verdiet;  tb^^fiire 
to  be  hud  oat  of  die  case.  Hie  veidiet  finds  tbe  oAce 
merely  nomiiiaL  .  ^^ 

The  matter  b  now  reduced  to  a  single  point,  upon  the 
first  grant  of  the  oflice  of  steward,  and  conductor  ienen' 
tium  i  and  die  quesdon  is  to  be  determined  upon  a  true 
and  solid  constmcdon  of  a  few  words,  in  a  single  dause^ 
at  the  hitter  end  of  the  statute  of  1  £/».,  whedier  grants 
of  offices  are  within  that  act. 

In  the  course  of  my  argument,  I  shall  consider, 

Ist.  Whether  the  exception  of  any  offices  out  of  the 
restraint  of  this  act,  does  not  arise  from  their  bemg  offices 
of  necessity? 
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flctty.  I  ihall  take  notke  of  the  objeetbas  takm 
of  the  antiquity  of  the  cffiee.     ad.  How  fiur  the 
has  flflbned  the  giant  by  payment  of  the  ntiary. 

Aa^to  the  Ist  point. 


Before  the  council  of  Niee,  Indkops  might  watke  gnmtk 
vMfoot  the  confirmation  of  their  chapters,  bat  that  was 
dteted. 


TaBLAW- 

Bishop  of 

WlVCRSS- 

fsa. 
K.  B. 


Soon  after  the  refimnation,  grants  of  bishf^ps,  eren  willk 
such  confizmatton,  were  found  inoonvenient :  therefore 
Queen  EUz.j  and  her  administration,  furthered  this  re- 
straining act. 

The  l^slature,  at  the  reformation,  left  the  bishops  aD 
cony^ent  powers  (as  to  make  leases  by  SS  H,  8.)}  but 
not  to  alien. 

As  I  have  mentioned  the  act  for  leanng,  I  will  shortly 
take  notice  what  has  been  the  construction  on  that  law. 
A  lease  for  a  longer  term  than  is  mentioned  in  that  sta- 
tute is  void  ^absolutely  as  to  the  successor,  though  it  binds 
the  maker  of  it  Xey,  78.  Grants  of  advowsons  have 
been  held  not  good,  because  no  rent  can  be  reserved  to 
the  successor. 

Such  oflSoes  have  been  held  to  be  restrained,  as  are  not 
permitted  by  the  exception.  Bishop  of  Sali$hury'*s  case^ 
10  Co. 


Two  things  have  been  allowed  to  make  grants  by 
bish<qis,  of  such  oflSces,  prevail;  1st  If  the  oflioe  is  ne-. 
cessary .  Sd.  If  the  grant,  and  the  salary,  follow  the  usage 
before  the  act  (^  parliament 
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If 67,  The  leading  case  is  ikat  of  the  Bishop  of  SMAutj/  ; 

fJ^^^        and  nothing  can  be  stronger  than  the  nwHoniiy  upon  the 
^^^    "    necessity  of  offices  granted,  which  Lofd  Coke  sets.forUi 
^^         in  his  report  of  that  case;  though  I  adihit,  with  Mr. 
Bishop  of     Norton  J  that  the  case  was  different  from  this :  but,  not- 
WiNCHES-    withstanding  that  observation.  Lord  Co^^s  reasons  in 
^3?*v      his  Reports,  from  one  end  of  his  book  to  theother,  have, 
K.  B         ^^  ^^^y  ^^^  exceptions,  been  always  hdd  good  law^ 
though  they  were  not  necessary  to  thp  determination  of 
the  case  then  before  the  court.      In  all  that  case,  it 
^ypears,  the  utility,  and  necessity,  of  the  office  b  most 
considerable,  and  none  of  the  cases  cited  by  Mr.  Nor- 
ton shew,  that  usage  is  a  suffident  ingredient,  without 
utility,  &C. 

In  Ley^  78,  that  is  the  ground  gone  upon  by  Mi*. 
Justice  HuUon.  In  Cro.  Car.  47^  the  Bishop  of  J5/ys 
housekeeper's  case  is  mentioned,  the  grant  of  which  was 
held  good,  because  the  office  was  necessary. 

Cro.  Car,  ^8,  the  court  held  grants  of  offices  of  ne- 
'    cessity  good,  agsunst  the  successor,  but  others  not  good. 

Cro.  Car,  655.  The  necessity  of  the  office  is  an 
ingredient  in  that  case. 

In  all  those  cases,  the  antiquity  is  only  an  evidence  of 
the  necessity,  a  presumptio  Juris,  et  dcjure,  but  not  con- 
clusive evidence ;  and  the  jury  have  found  this  a  nomfnal 
crftice  only. 

I  shall  now  conader  Mr.  Nortoti^s  objections: 

He  says,  the  clause  relates  only  to  offices  created  since 
the  statute,  and  that  necessily  is  only  materiaHn  new 
offices. 
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I  shall  dmy  this,  upon  the  auUi<»ity  of  the  Bishop  of       1757, 


Chester's  case,  in  10  Bep. 
Afi  to  the  cases  Mr.  Norton  dted. 


K.B. 


Teelaw. 
vmx 

agi. 
Bishop  of 
2  Lev,  186.    The  utility^  and  not  the  prescriptive   Winchb^ 

usage,  h  said  to  be  the  necessary  ingredient  ^   ^'^ 

4  Mod.  There  the  word  *  usefuhiess'  is  mentioned. 

Suppose  the  grant^  now  under  your  lordship's  consi- 

deration,  had  expressed,  that  no  o£Soe  should  be  annexed, 

but  that  the  party  should  bear  the  name  of  such  an  office 

^  only,  would  the  court  endure  it  ?     This  is  the  same  in 

&ct,  for  th-e  jury  have  found,  that  no  duty  is  annexed  Hi 

this  nonnnal  office.    • 

As  to  the  voidableness  of  the  office;  it  is  siud,  the  bidiop 
has,  by  payment  of  the  salary,  confirmed  the  grant. 

It  is  not  a  necessary  consequence,  that,  because  tha 
grant  was  good  against  the  grantor,  it  must  therefore  be 
ID  against  his  successor. 

If  the  successor  has  a  remedy  to  recover  the  rent,  and 
where  a  rent  is  reserved,  a  grant  would  be  voidable  only; 
but  where  an  office  is  granted,  and  a  salary  annexed  to  it 
*  to  be  paid,'  it  is  absolutely  void. 

Leases  for  years,  or  for  lives,  of  things  in  livery,  are 
voidable  only,  because  there  is  a  remedy  for  the  rent : 
but  leases  of  things  which  lie  in  grant  have  been  said  to 
be  void  against  the  successor  of  a  bishop^  because  there 
was  not  (before  the  statute  of  8  Ann),  any  remedy  to 
recover  the  rent,  by  distress,  or  asaze,  or  otherwise. 

T 
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1757.  In  the  case  of  offices,  all  grante,  to  the  manifest  diminn- 

^"^  tion  of  the  revenues  of  the  see,  are  absolutely  void.   Dyer^ 

KE^'  370. 

^.  ^  '    P  Lincoln  College  case,  8  Co.  59>  also  supports  this  doo- 

WiNCHEs-  ^^®  *  ^  iUic^^.,  S04f,  is  likewise  material ;  the  reaaoning 

TXE»  of  which  case  strongly  supports  what  I  say,  that  the 
grant  was  void  ab  initio. 


K.B. 


I  may  conclude,  therefore,  that  the  judges  have  only 
mentioned  the  antiquity  as  evidence,  but  not  pondusive 
evidence,  of  the  utility. 

If  the  grant  is  not  absolutely  void,  in  some  cases  it 
90uld  never  be  av<uded:  as,  for  instance,  in  the  church  of 
Southwell:  where,  as  the  corporate  body  never  dies,  a 
receipt  of  the  rent  only,  immediately  upon  the  grant 
being  made^  would,  according  to  Mr.  IffortoiCB  doctrine^ 
confirm  it  for  the  whole  term. 

I  will  just  observe  one  thing  more:  that  it  appears,  the 
gncnts  of  this  office  have  been  esteemed  as  oomplimenia 
only,  it  having  been  formerly  granted  to  the  Duke  of 
Norfolkj  to  the  son  of  the  Duke  of  Norfolk,  and  since 
then  to  the  Lord  Clarendon^  &a 

Mr,  Norton^s  reply. 

It  has  been  said,  that  the  necessity  is  the  sole  malter 
to  support  a  grant  of  such  offices  as  this ;  there  I  diffef 
from  Mr.  Solicitor  General.  That  argument,  I  admit, 
holds  strong  agidnst  all  offices  granted  since  the  act,  but 
to  cases  before  the  act  the  doctrine  does  not  apply,  nor 
can  a  angle  case  be  produced  to  prove  it. 

If  the  present  bishop  received  the  revenues  of  the  see 
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in  the  same  plight  as  his  predecessor  had  them  trans-       1757, 

mitted'to  him,  how  is  thb  a  case  within  the  act  of  par-  _  **^^ 
liament  ?    If,  then,  the  case  is  as  at  common  law,  it  will 
hardly  be  contended  with  me,  but  the  bishop  may  grant,         ^^ 

with  the  consent  of  his  chapter ;  and  I  take  it,  that  this  Bishop  of 

is,  dearly,  quite  out  of  the  statute.  Winchxs^^ 

TJBB. 


After  two  or  three  days,  taken  to  confer  with  Mr. 
Justice  Witmot,  (Lord  Commisfloner  of  the  Great  Seal)^ 


I  don^t  urge  the  antiquity  as  an  evidence  of  the  utility 
of  the  office,  but  to  shew,  that  it  is  not  a  case  included  in  * 

tfte  statute.  The  casein  Ley  wasof  a  new  office,  created 
since  the.  act  of  parliament  made,  and  a  new  fee  was 
annaed  to  it ;  so  that  that  case  is  nothing  to  the  purpose. 

Besides,  I  did  submit  it,  and  do  so  again,  that  this  is 
an  useful  office  in  its  nature;  and  it  being  now  rendered 
useless  does  not  affect  the  argument. 

It  has  been  said,  that  Lord  Coke  turns  upon  the  oe* 
cessity  of  the  office.  What  he  there  says  is  beside  thd 
question  thai  before  the  court 

As  to  the  ycndableness. 

Much  that  Mr.  Yorke  has  said  to  this  pcint  goes  upon 
\xgffng  the  question :  for  can  it  be  said,  that,  in  this  case^ 
fixm  the  nature  of  the  office,  there  was  not  a  good  con- 
^deration,  upon  granting  the  office? 

The  bishop  must  have  such  officer^  whether  he  empbys 
this  man  or  not 


K.  B. 
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\fS7.        ^^^  ^^  heard  the  fonner  argument,  the  judgment  of 
the  court  was  given  to  the  following  effect 

Lord  Mansfield^  C.  J« 

We  are  all  imanimous,  and  so  is  my  brother  Wilmot, 
who  heard  the  former  argument,  in  the  judgment  I  shall 
conclude  with. 

At  common  law,  a  bishop^  with  the  confirmation  of  the 
dean  and  chapter,  might  dispose  of  the  estate  of  his  see^ 
and  bind  his  successors,  as  much  as  tenant  in  fee  could 
bind  his  heirs.  The  statute  of  1  Eliz.  was  made  to  pre- 
Tent  the  power  of  alienation,  and  the  diminution  of  the 
revenues  of  the  see.  The  wcnrds  of  that  act  are  material: 
patents,  or  grants,  of  offices  are  not  mentioiled  in  it,  nor 
are  there  any  general  words,  or  expressions,  adapted  to 
the  case  of  offices,  though,  at  that  time,  all  bishops  had 
patent  officers  for  life ;  therrfore^  if  the  legislature  had 
intended  to  comprehend  them,  they  would  have  used 
words  suffident,  and  proper,  and  taken  them  in. 

Continuing  old  offices  was  not  a  dilapidation  of  the 
revenues  of  the  see :  such  grants  bring  no  new  charges, 
only  continue  the  old  ones,  and  the  bishop,  regranting 
them,  thereby  transmits  no  greater  an  incumbrance  to  his 
successor,  than  he  received  from  his  predecessor. 

It  is  to  be  observed,  that  the  act  has  no  retrospect  but 
from  the  S2d  o(  January ^  1558;  and  c^ces  were  so  little 
thought,  at  that  time  of  day,  to  be  within  the  act,  that 
the  Bishop  of  Elj/,  on  the  20th  of  Jpril  following^ 
granted  an  entirely  new  office,  with  a  new  salary,  viz. 
the  office  of  housekeeper,  at  i£^  per  ann.  wages.  About 
ten  years  afterwards,  viz.  HiL  10  £/tr.,  the  vahdity  of 
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tkat  grant  came  in  question,  and  the  court  held  it  goody        1757; 
*'  as  it  was  necessary,  and  the  fee  reasonable,^  Ley.  78. 
In  that  case,  as  the  office  was  a  new  created  one,  as  I 
have  just  observed,  it  was.  proper  to  consider  the  neces-. 
sitj ;  but  yet  I  canH  help  observing,,  that  it  is  pretty  ex- 
traordinary that  it  should  be  held  necessary  that  a  bishop    W  inchxs-^ 
should  appoint  a  housekeeper  for  his  success^,  and  the        '^^^' 
sdpend'too  seems  very  large,  as  ^3  was  as  much,  at 


TaiXAwV 

NET 

age. 
Bi«hop  of 


that  time,  as  £dO  is  now.  It  appears  therefore,  upon 
the  whole  of  that  case,  that  they  deemed  offices  not  within 
the  act 


ILB^ 


The  next  case,  in  point  ot  time,  is  dted  in  10  Co.  61y 
6«  Xey,  75.  The  grant  there  was  held  bad,  because  the 
tiling  granted'  was  in  fact  no  office;  but  a  merely  co- 
lourable pretext  for  alienating  the  revenues  of  the  see. 

In  43  Efiz.  the  true  distiactian  m  taken,  where  tho 
Archbishop  of  CaTi/^&ur^  granted  the  office  of  surveyor, 
with  the  ancient  salary,  and  also  an  additional  salary ;  and 
the  grant  was  held  bad,  because  of  the  additional  salary *. 
as  it  was  an  entire  grant 


In  the  making  of  the  statute  of  1  Jac.  c.  3,  the  legis^ 
latvre  had  this  act  of  1  Eliz.  under  their  consideration ; 
and  though  the  bishops  had  uniformly  granted  these 
offices  during  the  long  rdgn  ry(  Q.  E/iz.,  yet  they  did 
not  in  that  act  restrain  them,  which  shews  they  did  not 
mtend  it,  but  were  satisfied  with  havmg  prevented  any 
new  charge. 

• 

Since  10  EUz^  to  this  day,  no  grant  of  a  new  office  haa 
been  held  good,  because,  as  I  said  before,  that  is  a  co-. 
lourable  alienation  only,  and  the  act  might  be  evaded; 
but,  on  the  other  haoAy  no  grants  of  old  offices,  with  the 
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1757. 


agt. 
Bishop  of 

WiVCHSS* 
VSB. 
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old  fee^  have  been  held  within  the  statute,  therefore  they 
Kmain  as  at  common  law,  and,  consequently,  good;  the 
utility,  or  necessity,  of  the  office  has  nothing  to  do  with 
the  matter,  so  that  the  office,  and  salary,  are  old. 

In  the  Bishop  of  Salisburys  case,  wliich  was  11  Jac. 
1st,  there  is  no  allegation  of  the  utility  of  the  office,  yet 
the  grant  was  held  good ;  fifth  resolution  of  that  case. 

The  next  case  in  point  of  time  was  2  Car.  1.,  reported 
in  Cro.  Car,  4^,  Ley  71 :  there  is  no  such  all^ation  in 
that  case;  the  question  there  turned  on  the  new  fee 
bdng  added. 

.  The  next  authority  I  meet  with,  was  the  register's  of 
tke  Bishop  of  Rochester^  14  Car.  Ist,  which  came  before 
the  court  on  a  special  veipdict,  in  which  there  was  not  a 
word  of  the  utility,  or  necesaty . 

Thus  was  the  reasoning,  and  constructioD,  oonsistenty 
from  1st  Eliz.  to  14  Car.  1st;  but,  froo^ a nusappUca^ 
tion  of  the  reasoning  in  the  Bishop  of  Ely's  case,  and 
echoing  that  on  the  Bishop  of  Salisbury's  case,  the  ooun* 
ael,  ex  abundantiy  endeavoured,  in  subsequent  cases,  to 
diew  the  offices  useful,  and  necessaiy,  as  if  that  was 
what  made  the  grants  valid;  but  their  arguments  are  so 
inconduave,  that  one  is  sorry  to  repeat  them.  The  truth 
is,  that  no  offices  granted  by  bishops,  in  this  manner,  ex- 
cepting judicial  offices,  are  necessary. 

But  how  useless  soever  these  offices  are,  if  in  being 
before  the  statute  of  Eliz.,  they  are  good,  and  stand  as  at 
common  law. 


This  brings  us  to  2  Ltfc.,  186,  which  was  27  Car.  II. 
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There  the  ofBoe  is  foand  to  be  a  necessary  office:  but 
Lord  Hale,  who  thought  for  himself,  and  reasons  always 
clearly,  estabhshed  the  above  distinction ;  and  held  offices, 
in  bebg  before  the  statute,  not  within  it;  and  does  not 
adopt  the  neoessty  of  the  office,  though  that  is  expressly 
found,  as  a  reason  for  his  opinion* 

In  the  case  of  Jones  ▼.  Beau,  4  Mbd.  16,  lO^  27, 
which  was  in  lODl^  '  the  cdd  usage^  was  the  single  que^ 
lion. 


1757. 


Tbelaw- 

NXT 

Bishop  of 
Winches- 

TER. 


K.a 


The  present  office  is  found  neter  to  be  more  useful 
than  now ;  yet  grants  of  it  have  always  been  looked  upon 
to  be  good,  as  well  since,  as  before  the  statute  of  1  Elix^ 

The  contradictory,  and  inconclusive,  arguments  about 
utility,  in  some  of  the  cases  in  print,  have,  I  fancy,  raised 
llie  present  question,  after  the  Ushop  had  acquiesced 
eleven  years. 

We  are  all  unanimously  of  ojmiion,  that  an  office 
which  existed  before  1st  Eliz.  is  not  within  that  statute, 
but  may  now  be  granted  as  at  common  law,  with  the 
ooneurrence  of  the  chapter,  without  any  regard  to  the 
Utility  of  it ;  and  we  think  this  ofnnion  agreeable  to  all 
thir  jucBcial  authorities  since  that  act 


Judgment  for  die  plaintiA 
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1756.        DOE,  lessee  of  BBOWNSMITH,  agt.  DENNY  (a). 

HU.TenD,  K.  B. 

29  G.  2. 

An  appoinu  Ssrjeant  Prtme^  for  the  plaintiff, 
ment^  limit- 
ing an  estate  On  the  trial  of  this  cause,  at  Suffolk  assizes,  a  spedal 
to  a  son  m  ,  /.       ,         .  .      .   «  , .  ... 
fee  and  in    ^^^^  ^^  reserved  for  the  opinion  of  this  court,  which 

case  he  dies  stated,  that  before  the  execution  of  the  deeds  after  men- 
tv-o 'e  ^d "  ^^^^J  Henry  Tojnpion,  of  Ipswich,  was  seised  in  fee  of 
without  is-     an  estate  in  Somersham,  and  that  Mary  Hamond  was, 

sue,  over^  to  jj^  jy^g  manner,  seised  of  an  estate  at  SwiUand^  (beinir  the 
another,  IS  1   .  '  •      x  ^^    -^ 

not  sup-  parcels  m  question.) 
ported  by 

£  Vsatle'  '^^^^  ^^  ^^®  ^^  ^^*^»  *"^  release,  dated  the  28d,  and 

ment^  24ith,  ofJwte,  1727,  the  release  being  tripartite,  between 

whereby  a      jif  ^  Hamond,  of  the  first  part,  H.  Tampion,  of  the  second 

wife  18  en-  _  __  ,  ,         .         ^T ,      , .   , 

titled  if         P^^>  ^^^  '^"^  HaUsj  and  another,  of  the  third  part :  m 

there  should  consideration  of  an  intended  marriage  between  Tampion^ 

distribute  ^    *°^  Hamond^  they  convey  both  estates  to  the  said  Haksj 

tfie  estates     and  others,  and  their  heirs,  to  the  use  of  H.  Tompum^ 

raaongst         £^  jj£g .  remiQnder  to  Mary,  for  life ;  remainder  to  sudi 

own  discre-    child,  and  children,  of  their  bodies,/or  such  estates^  and 

tion,  and,  in   gul^ject  to  such  provisos^  conditions,  and  liniitationSj  as 

issue  to  de-    -Mtf ^5  by  deed,  or  will,  (notwithstanding  her  coverture) 

vise  the  same  should  appoint :  and,  for  want  of  such  appointment,  to  aU 

to  whomso-  g^^  children,  equally,  and  their  heirs,  as  tenants  in  com- 
ever  sne  ^    *  .   ^^         . 

shall  ap-         mon.     And  in  case  there  shall  be  no  such  issue,  then  to 

point.  3uch  persons,  and  for  such  estates,  &c.  as  Mary  should 

by  deed,  &c.  give,  order,  limit,  or  appoint ;   and^  for 

want  of  such  appointment,  then,  as  to  the  premises  in 

Swillandf  to  the  right  heirs  of  Mary. 


(a)  See  Jdams  v.  Adams,  Ckrtvp.  661.   Sayer,  S95.    WHs. 
Bro.  Ch.Rep.  51. 


Doe, 
lessee  of 
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Henryy  and  Marjfy  intermarried,  and  had  issue  only        tjsXk 
one  child,  viz,  a  son,  Henry.     Henry,  the  &ther,  died 
in  17S99  leaving  his  wife,  and  infant  son ;  the^d  Mmy, 
the  wife,  in  17S8,  leaving  her  son,  Henry y  under  age.  ^       ^ 

SMXTHy 

The  said  MaTy,  during  her  widowhood,  and  in  the         ^^^ 
jear  173S,  made  her  will,  and,  therein  reciting  her  power     Ji^svr. 
under  the  settlement,  she,  by  virtue  thereof,  and  of  all    v^^v-^; 
other  powers,  &c.  her  enabling,  gave  both  estates  to  her       K.  B. 
son,  and  his  heirs  for  ever  \  but  in  case  he  should  die 
before  twenty-one,  and  without  issue,  thm  she  gives  the 
estate  at  Swillnnd  to  Joseph  Clarke^  and  Ann  Proctor^ 
as  tenants  in  common,  and  gave  the  estate  at  SomershaM 
to  two  others,  in  like  manner. 

In  ^788,  the  son  died,  under  age,  and  without  issue. 

John  Tompionf  the  brother,  and  heir,  of  Henry  Tam>' 
pion,  the  father,  and  unde,  and  hdr  at  law,  of  the  said 
infant,  Henry  Tompian,  the  son,  died  in  1749,  leaving 
the  wife  of  Brawnsmith,  and  Mary  Tompiony  spinstar 
(who  are  lessors  of  the  plaintiff),  his  daughters,  and 
coheirs. 

I  shall,  in  my  argument  in  this  case,  oonmdcr, 

1st  The  import,  and  intention,  of  the  settlement 

Sdly.  The  wiQ,  as  an  execution  of  the  power.    And, 

8dly«  What  operation  they  both  will  have,  in  case  they 
are  good,  within  the  rules  prescribed  by  law. 

1st  The  object  in  the  contemplation  of  the  paMies  wfts 
to  settle  both  estates  for  their  mutual  benefit,  and  for 


S92 
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XfS^  '  tieir  issue^  but  under  the  control,  and  allotment^  of 
Marjfy  in  what  proportions  she  should  think  fit,  if  more 
than  one ;  but  if  there  were  any  children,  the  absolute  fee 
was,  at  all  events,  to  vest  in  such  children,  and  the  mother 
had,  in  that  case,  no  power  to  make  provision  for  any 
stranger.  And,  if  she  had  never  executed  her  power,  the- 
uses  were  to  enure  to  the  common  benefit  of  all  the 
children ;  and,  if  but  one  child,  he  was  to  have  the  whole 

K.  B«  in  fee,  and  no  appointment  of  the  mother  could  preclude 
him  of  this  right ;  and  so  long  as  there  was  any  issue,  she 
tx>uld  not  make  even  a  proviaonary  disposition  ior  the 
benefit  of  a  stranger :  that  power  could  only  be  intended 
to  take  efiect  if  there  was  no  issue,  or  if  they  all  died 
before  her,  in  which  case  alone  she  was  to  have  a  power 
of  appointing,  in  favour  of  strangers. 


This  plan  is  not  unreasonable,  or  unlikely,  and  if  it 
Appears  by  the*  settlement  to  have  been  the  intent  of  the 
parties,  the  court  will  forward  such  intention,  if  not  re^ 
pugnant  to  some  rule  of  law ;  Shelley's  case,  1  Cp*,  Cafth. 
848 ;  and  especially  so,  as  this  is  a  deed  of  uses. 


The  use  to  the  husband,  and  wife,  for  t^ir  several  lites, 
became  vested  by  the  marriage;  and  though  there  was  a 
resulting  use  of  the  residue,  that  was  only  of  neoessty, 
and  to  prevent  an  abeyaiice,  which  the  law  abhors,  and 
.was  not  intended  as  a  dispostUon  of  the  estate,  but  only 
till  the  contingent  uses  should  spring.  The  estate  passed 
by  the  original  deed,  wheti  the  powers  w<ire  executed,  and 
the  instrument  executing  those  powers  was  only  ancillary 
to  the  settlement  This  I  mention,  to  diew,  that  the  power 
gave  her  no  new  estate,  but  only  a  capacity  of  disposing 
of  the  former  estate,  upon  certain  contingencies.  Sir 
Edward  Clere'a  case^  6  Co.  1&     »  Roll  Ab.  791. 

1  Buht.  aoo. 
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In  these  circumstances,  a  son  ims  horn :  she  cotdd  not 
execute  her  power  to  his  prejudice,  neither  aocording  to 
the  intention  of  the  parties,  or  the  terms  of  the  settlement. 
TTis  true,  the  son  had  no  interest  in  possession,  till  the  hus* 
band  and  wife  died^  but  then  he  had  an  absolute  fee,  and 
any  particular  estate  she  might  give  him  would  merge  in 
that  fee. 

The  case  will  generally  depend  on,  ybr  want  of  such 
issue;  I  admit,  such  children  would  have  been  as  proper, 
but  it  is  the  same  thing. 

Suppose  (in  case  there  had  been  several  children)  no 
appointment,  or  a  partial  one,  had  been  made,  there  can 
be  no  doubt  but  that  the  residue  must  have  gone  to  all 
the  children  equally  in  fee,  and  if  so,  in  case  there  had 
been  children,  there  is  no  ground  for  a  difference,  where 
but  one. 


1756. 


K.B. 


It  has  been  contended^  and  may  be  so  again,  that 
these  words  confine  it  to  a  continuation  of  issue  through 
a  course  of  generations,  and  control  the  other  words, 
whidi  would  carry  a  fee-simple.  8  Leon.  5.  1  JJo. 
Abr.  889,  pi.  60.  Carth.StiS.  5  Mod.  966.  liV.Rep. 
S44.  But  in  all  these  leases  there  was  an  apparent  ne- 
cessity to  make  such  a  construction,  to  answer  the  inten^ 
tion  of  the  parties,  there  being  an  express  limitation  over 
in  the  same  sentence,  so  that  the  first  limitee  took  only  in 
tail.  So,  where  the  limitation  over  is  to  one  who  by 
possdbility  may  be  the  testator's  heir,  it  is  necessary  to 
construe  the  first,  heirs  of  the  body;  but  if  the  limitation 
over  had  been  to  a  stranger,  it  would  not  curb  the  general 
words,  but  they  would,  notwithstanding,  carry  a  fee,  aiM^ 
consequently,  no  oUier  estate  could  be  limited  upon  them^ 
except  as  an  executory  devise. 
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1756.  But,  in  this  case,  it  was  time  enough  to  piOTide  for 

strangers,  when  there  was  a  failure  of  issue ;  and  the 
absolute  fee  vesthig  in  the  only  son,  there  was  nothing 
left  in  the  widow  to  dispose  of  to  a  stranger. 


When  a  settlement  is  made  on  a  marriage,  to  provide 
for  the  issue  of  that  marriage,  plain  words,  knd  express 
certainty,  must  be  used,  to  hinder  such  issue  from  taking 
^'  ^'  the  utmost  benefit  under  such  settlement,  Faugh.  263, 
because  nature,  and  reason,  require  the  best  provision  to 
be  made  for  our  children. 

Now  an  estate  tail  is  less  than  a  fee-simple,  it  is  not 
marketable ;  and  as  to  a  base  fee,  the  very  name  implies 
that  it  is  less  than  a  general  fee. 

It  was  not  necessary  for  Mary  to  execute  her  powet 
whilst  the  son  was  alive,  for  he  took  a  fee  without  A 
power  carved  out  of  another^s  estate  is  to  be  construed 
strictly.     2  Fent.  350. 

I  shall  conclude  this  part  of  the  case  with  observing, 
that  it  is  unreasonable  to  suppose,  that  the  husband  (let 
him  have  been  ever  so  fond  of  his  wife)  would  give  her 
a  power,  even  partially,  to  disinherit  his  own  issue, 
caspecially  when  the  words  will  bear  a  different  construe* 
\    tion. 

2dly.  The  execution  of  the  power,  by  the  will  of  Mrs. 
Tompion^  comes  now  to  be  considered ;  the  penning  of 
which  shews,  she  acted  merely  under  the  settlement, 
and  did  not  intend  to  dispose  of  any  resulting  use  of  her 
antecedent  estate,  supposmg  there  was  any  such  in  her, 
for  she  disposes  of  both  the  Satnersham,  and  SwHlandy 


K.B. 
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estates,  to  ibfi  former  of  which  she  had  no  right,  but  by        17^& 
the  settlement. 

Whatever  her  intention  was,  the  first  clause  of  the  will 
was  a  complete  execution  of  the  power,  for,  by  it,  she  ^ves 
the  premises  to  her  son,  and  his  heirs  (which  the  settle, 
ment  would  have  done  without),  and  here  her  power 
ceased,  and  she  had  nothing  more  to  dispose  of:  and  her 
gding  on  further,  in  case  he  die  under  iwenly-one^  sans 
issuey  &c.  will  not  vitiate  it.  Utile  per  inutile  von  vitiatur. 
Co.  Lit.  879,  a. 

The  absolute  fee,  vesting  under  the  settlement,  would 
absorb  the  base  fee,  limited  by  the  mother's  will,  taking 
that  to  have  given  only  a  base  fee.  1  Salk.  338.  Co. 
Lit,  18,  a. 

In  either  light,  therefore,  either  under  the  will,  as 
ancillary  to  the  settlement,  or  under  tlie  settlement  alone, 
the  son  had  an  absolute  fee,  by  purchase,  and  the  pUbw 
tiffs,  as  his  hrirs  general,  must  take. 

Mr.  Norton,  for  the  defendants. 

I  hope  to  be  able  to  miuntain  the  defendants*  title^ 
either, 

.  1st  By  shewing,  that  the  claim  is  founded  upon  a 
power  well  executed  by  Mrs.  Tompion ;  or, 

Sdly.  By  considering  Mrs.  T.  as  entitled  to  a  resulting 
use^  which  she  has  properly  disposed  of  by  her  will. 

What  was  the  intention  of  the  parties  ?  I  shall  confine 
myself  to  the  deed,  and  not  travel  out  of  the  case. 


K.B. 
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Here  were  two  estates  to  be  settled,  one  moving  from 
each  party,  out  of  which  a  provision  was  to  be  made  for 
themselves,  and  also  for  their  issue,  far  such  estates^  and 
of  such  parts  as  the  wife  should  please  to  give  them :  and 
the  reversions  were  to  go  back  to  the  respective  heirs  of 
the  several  settlers. 

It  is  pretty  extraordinary  then  to  say,  that  the  issue  were, 
in  all  events,  to  take  a  fee ;  it  is  true,  thqr  were  to  do  so, 
if  no  appointment  was  made,  but  she  had  it  in  her  power 
to  circiunscribe  their  estates. 

This  is  not  a  power  ^ven  her  by  the  husband,  but 
part  of  her  old  dominion  over  her  own  estate,  and  the 
ilssue  could  be  entitled  to  no  more  than  what  she,  of  her 
bounty,  gave  them ;  neither  does  the  deed  say,  nor  is  it 
necessary,  that  this  only  child  should  take  a  fecrsimple. 

The  husband,  and  wife,  and  the  issue  of  the  marriage^ 
were  the  only  objects  of  the  settlement ;  and  it  would  be 
imreasonable,  that,  if  the  childrien  died  without  issue;, 
the  estate  should  go  away  from  the  wife's  family  to  her 
husband's  relations :  the  intention,  and  operation,  of  the 
deed  are  plainly  coiitrary,  and,  therefore,  I  may  here 
pray  in  aid  the  Serjeant*'s  rule  for  carrying  the  intention 
into  execution :  and  courts,  in  the  construction  of  deeds 
of  uses,  will  endeavour  to  meet  the  intention  of  the  parties* 

Wherever  an  estate  moves  from  one  having  the  whole 
fee,  all  uses  undisposed  of  result  to  the  donor,  and  that 
not  by  a  narrow,  but  a  Uberal,  construction,  as  being  part 
of  his  ancient  domimon.  Pi/bus,  and  Mitfordy  9,  Lev,  75, 
and  there  Lord  Hale  g^ves  thb  as  a  reason  (which  all  the 
cotemporary  reporters  of  that  case  have  omitted). 


The  gift  over  by  this  will  is  on  failure  of  issue,  which. 
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in  this  case^  must  be  a  word  of  liqiitation,  and  not  of  pur-  I756. 
duue,  cod  must  mean  issue  of  the  husband,  and  wife, 
and  the  issue  of  such  issue;  otherwise  when^er  issue 
were  bom,  though  they  died  in  her  lifetime,  her  power 
would  be  gone,  which  the  Seijeant  admitted  it  would  not 
If,  then,  she  could  dispose  of  it  when  the  bsue  was  dead, 
why  not  upon  the  contingency  of  dieir  dying  without  issue; 
for  here  is  a  full  provision  for  all  that  were  in  contempla- 
tion under  the  settlement,  viz.  for  the  issue,  and  their  K.  B. 
issue,  as  long  as  any  should  remain  ?  But,  should  the 
court  construe  the  word  issue  to  be  a  word  of  purchase, 
in  a  strict  legal  sense,  it  would  only  tend  to  give  the  wife's 
estate  to  a  stranger,  and  deprive  her  of  that  dominion  she 
intended  to  reserve. 

8dly.  If  she  had  such  power,  it  is  well  executed  by  the 
wiU,  which  also  amounts  to  a  conveyance  of  the  resulting 
use  arising  out  of  the  old  estate  of  the  wife,  on  this 
principle,  that  all  uses  not  declared  remain  in  the  grantor : 
here,  she  has  parted  only  with  estates  for  life  to  her  hus- 
band, and  herself,  and  such  estates  to  the  issue  as  Abe 
pleases  to  direct.  This  is  the  express  declaration  of  the 
settlement  If  the  mother  then  gives  a  particular  estate, 
the  child  could  take  no  more. 

Suppose  there  had  been  four,  or  five,  children,  and  the 
mother  had  appointed  a  part  to  one  for  years,  another 
part  to  a  second  for  life,  and  nothing  to  the  other  two : 
eould  they  have  clumed  any  share,  as  tenants  in  common  ? 
Clearly  not:  their  takmg  as  tenants  in  common  is  cmly 
in  case  no  appointment  should  be  made.  After  such  a 
partial  dispoation,  what  then  becomes  of  the  residue  ?  I 
apprehend  it  is,  clearly,  a  resulting  trust  for  the  wife. 

The  event  in  the  present  case  was,  there  was  an  only 


288 


NOTES  OF  CASES  IN  K.  B.  fcc. 


1756. 


K.B. 


child:  the  wife  ^veshim  a'particttIar,circumsoribed,estate^ 
and  to  say  he  takes  a  fee,  is  to  argue  in  direct  o{^)06itioii 
both  to  the  deed,  and  will. 

It  has  been  said,  that  the  wife  did  not  intend  to  diqme 
of  any  resulting  use :  but  why,  then,  does  she  add,  and  of 
all  other  powers,  &c«  P  These  words  must  extend  to  all 
other  interests  whatsoever,  and  will  pass  all  her  right. 

As  toafee  being  given,  by  the  firist  set  of  words  (in  the 
devise  in  her  will),  to  her  son,  from  whence  the  Serjeant 
urges,  that  she  had  then  nothing  more  to  dispose  of:  it 
is,  at  this  dme  of  day,  no  doubt,  and  the  Sexjeant  admits, 
that  executory  devises  are  an  exception  to  that  general 
rule ;  and,  in  such  case,  a  fee  may  be  limited  on  a  fee, 
provided  it  does  not^tend  to  a  perpetuity:  and,  in  the 
present  case,  the  devise  to  the  defendant  has  taken  effect 
within  the  reasonable  time  which  the  law  allows  for  exe* 
cutory  devises:  Pell  v.  Brown,  Palm,  131,  &c.,  Jen^ 
flings  V.  Hilliard;  and  subsequent  words  in  a  will  may 
narrow  an  estate  in  fee  to  one  for  life,  or  a  base  fee^  (aa 
in  the  present  case,)  and  so  the  devise  over  is  good. 

Therefoie,  ^ther  under  the  power,  or  the  resulting 
estate,  the  defendants'  title  is  good. 

Serjeant  Primers  reply. 

The  points  in  difference  between  us  are  agreed  to  be, 
1st,  the  power :  Sdly.,  the  execution  of  it. 

I  admit  the  general  doctrine  of  resulting  uses,  but  here 
the  whole  estate  is  vested  in  the  trustees,  and  their  heirs, 
(after  the  estates  to  the  husband,  and  wife,  for  their 
lives,)  for  the  use  of  the  issue,  absolutely,  if  any ;  and  the 
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f^dndation  of  Mr.  Notion's  argument  of  ancient  dominion^       if  56. 
fails,  for  her  power,  and  the  execution  of  it,  extend  to  his 
estate  as  well  as  her  own. 

If  what  Mn  Norton  asserted  be  so,  that  any  particular 
appointment  of  a  particular  estSftte  to  the  children  would 
her  them  from  any  other  claim^'the  wife  might  then  have 
limited  an  acre  only  for  a  week  to  one  child,  and  so,  in 
fhci,  difflnherited  them,  which  could  never  be  the  intent  K.  B.* 
<tf  the  partie^ 


lii  the  mother^s  lifetime  there  was  no  want  of  issue/ 
and  the  words,  '^  if  there  shall  be  no  such  issue,  then,  &c.," 
fisitilf  denote,  that  there  must  be  such  failure  of  issue 
at  the  dme  when  the  power  to  make  an  appointment 
for  the  benefit  of  strangers  was  to  accrue ;  and,  conse- 
quently, (as  the  contingency  of  a  failure  of  issue  did  not 
happen  in  her  Hfetime,)  she  had  never  an  opportunity 
of  executing  that  latti^r  power;  and  this  is  not  contra- 
dictory to  £tny  part  of  the  deed. 

If  thb  construction  is  allowed,  I  need  say  little  about 
the  execution  of  the  power;  but  as  to  that,  it  is  plain, 
the  wife  could  not  intend  to  dispose  of  any  thing  but 
under  the  power;  because  she  Uends  the  two  estates 
together,  to  one  of  which  she  could  have  no  right  but 
under  the  power:  Had  she  had  any  other  power,  I  admit, 
the  words,  and  of  alt  other  powers^  are  very  extensive. 

The  court  ordered  it  to  stand  for  judgment 


Ji^&r,  C.  J.^  dying  in  Easter  term  following,  the 
judgment  of  the  court  was  delivered,  in  an  argument  to 
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1 756.       the  following  effect,  (in  the  beginning  of  Trinity  torn)'  hy 
Denison,  J. 

The  matter  may  be  resolved  inta  one  general  question^* 
whether  the  plaintiff  is  entitled  to  recover  upon  this  case  I 
and  that  depends  upon  another  question,  viz.  whether 
the  devise  by  Mary,  the  mother,  be  good  or  not  ?  And 
we  are  idl  of  opinicm  (and  so  was  the  late  Chief  Justice^' 
K*  B«  with  whom  we  had  a  conference),  that  the  title  is  in  the 
kssor  of  the  plaintiff,  and  that  the  devise  is  not  good;' 
and  this  depends  solely  on  the  words,  and  meaning,  of  the 
settlement,  and  the  powersi  and  the  execution  of  them. 

There  are  two  powers  in  the  settlement:  lit,  in  caie 
there  should  be  issue ;  and,  Sdly,  in  case  Ihere  should  be 
no  issue. 


It  appears  to  have  been  the  gencFal  design  of  th^  settle^ 
ment,  and  of  the  parties,  that  if  there  should  be  issuey 
they  should  take  the  whole  inheritance  of  both  estates^ 
because^  in  case  of  no  appointment^  all  the  childioi  are  to 
take  equally,  to  them,  and  their  heirs,  as  tenants  in  com- 
mon; and,  probably,  the  design  of  the  fiist  power  to  the 
wife,  which  is  penned  in  very  general,,  and  extensive, 
terms,  was  to  enable  her  to  give  the  estate  to  an  eldest  son^ 
but  to  carve  thereout  a  term,  for  portions  for  younger 
children ;  but  so  as  she  should  have  no  power  to  diqwse 
of  any  part  of  it  to  a  stranger,  in  prejudice  to  hev  children. 

It  was  aigued  from  the  bar,  that  she  bad  an  express 
power  to  limit  what  estate  she  pleased  to  the  children, 
which  might  be  in  tail,  for  years,  &c. ;  and  then  they 
ask,  what  is  to  become  of  the  reversion?  I  answer,  that, 
in  such  case,  the  rever^on  in  fee  would  have  gone  to  «It 
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the  children  equally,  by  virtue.of  the  next  linutadon ;  for 
cither  this  partial  execution  of  her  power  would  be  defec- 
tive, and  merely  void,  as  in  the  case  of  Mundt/,  and  Walker f 
before  Lord  Talbot^  reported  in  Chancery  Rep.  Bait 
17S5,  or  eke,  if  it  should  be  deemed  good  pro  tanio,  the 
children  would  take  the  inheritance  whereof  no  appoint- 
ment was  made;  which,  however,  is  not  the  question 
here,  as  she  has  made  a  disposition  of  the  whole. '  This  is 
out  opinion;  because,  we  think,  if  there  should  be  issue, 
they  were  to  take  the  whole  inheritance,  winch  shews, 
there  could  be  no  resulting  use. 


K.B. 


Thcf  next  etent  was  the  appointment  made  by  her  in 
the  Hfttime  of  her  son,  to  whom  she  limits  an  estate,  to 
him  and  his  heirs,  and  so  far  it  was  .consistent  with,  and 
in  pursuanccf  of,  her  power;  but  then  she  goes  on,  and 
says,  *^  but  in  case  my  said  son  shall  die  under  twenty- 
one,  and  without  issue,  then  &c.,^  which  -wfistecf  opinion 
is  a  void  limitation,  as  the  second  power  was  not  to  arise 
GO  long  as  there  wa^  issue :  indeed,  had  she  survived  her 
son,  aoid  then  executed  her  power,  in  favour  of  a  strang^^ 
it  might,  perhaps,  have  been  good,  according  to  the  case 
dlHoUy  and  Burley,  Prec.  in  Chanc.  29S,  and  2  Fem.6Sl, 
but  that  was  not  the  case  here.  Berides,  if  this  limita- 
tion to  the  son  did  not  give  him  a  fee  (a*  we  think  it  did), 
he  lihen  took  the  remainder  of  the  estate  by  the  next 
limitiation  in  the  settlement;  either  way,  the  title  is  in  the 
lessor  of  the  plaintiiF. 

Judgment  for  the  plaintiff. 


v2 
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Same  (6Tm. 


LEE  agL  WALLI3. K.  B. 


The  num- 
ber, and  de- 
scrlption,  of 
persons^  de- 
clared eligi- 
ble to  an 
office  bv  the 
royal  char« 
ter  of  a  cor- 
poration, 
cannot  be 
chanced  by 
a  by-law ; 
nor  the  sale 
of  a  distress 
directed. 
Sayer^  262. 
S.C. 


Tbespass,  against  several  defendants,  for  taking <ilie 
goods  of  the  plaintiff,  and  converting  the  same :  plea,  two' 
matters:  Ist,  not  guilty,  and  issue  thereon,  and  veidict 
for  the  pluntiff,  with  £15,  damages;  Sdly,  a  justifica- 
don,  under  a  by-law,  made  in  the  corporation  of  GodaU 
mingy  in  Surrey,  in  pursuance  (as  they  said)  of  a  charter, 
granted  to  them  by  Queen  Eliza^eih,  whereby  they  were 
incorporated,  by  the  Dame  of  the  wajrden,  anidinhabitanta^' 
oi  Godalming,  in  the  county  of  Surrey  i  whkh  charter 
directed  them,*  on  Michaelmas  day,  yeafiy,  tomeet^at 
some  convenient  house,'  to  elect  a  warden  out  cS  the  prin- 
dpal  inhabitants  of  the  town,  who  should  continue  in  the 
said  office  for  one  year ;  and  gave  them  a  power  to  make 
by-laws,  for  the  better  government  of  the  corporation. 
That  a  by-law  was  made,  directing  oight  assistants  to  the 
warden  to  be  chosen,  and  nominated,  out  of  such  of  the 
inhabitants  as  had  served  the  office  of  bailiff,  or  tything- 
man,  within  the*  said  borough,  to  be  nominated  by  the 
warden,  and  to  continue  for  life ;  and  that  the  warden 
should  be  annually  chosen  out  of  the  said  eight  assistants : 
a  {penalty  of  £\0  was  inflicted  on  any  one  oi  the  aaid 
eight  asfflstants  who  should  be  chosen  warden,  and  should 
omit  to  qualify  himself,  by  taking  die  oath  of  office,  in 
three  days  after  nodoe  of  such  elecdon,  to  be  reeovered  by 
distress,  and  sale  of  the  offender'^s  goods ;  c£6  thereof  to 
be  applied  to  the  use  of  the  corporation,  and  of  4  to  be 
paid  to  the  warden,  for  his  own  use.  'Hiat  the  plaintiff 
was  duly. chosen  into  the  office  of  warden,  and,  having 
notice  of  it,  did  not,  in  three  days  then  after,  takef  upon 
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himadf  the  wd  office,  but,  refumng  so  to  do,  inciured  1756. 
the  said  penalty  <^  <£10,  and  the  defendant,  TVaUis,  as 
bailiff  of  the  sttd  .corporation,  justifies,  under  a  warrant 
from  the  corporation,  for  a  distress  for  the  c£10,  and  the 
other  defendants  justify  as  servants  to,  and  hj^  the  ocnn- 
mand  of,  fFaUis,  as  they  lawfully  might,  &c.  Demurrer :  k.  b, 
joinder  in  demi|xrar. 

Mr*  Bis/iop,  for  the  plaintiff,  divided  his  argument  into 
three  heads. 

1st.  That  the  by-law  was  repugnant  to  the  charter,  iu 
that  it  W9S  subversive  of  the  form  given  the  corpora- 
tion by  the  queen,  which  was  to  tlie  warden,  and  inha- 
bitants, and  intruductive  of  a  new  corporation,  viz.  a 
warden,  and  dght  asfflstants:  and  though  corporations 
by  prescription  may  change  their  names,  those  by  chapter 
never  can.    10  Co.  28.  *.  1  Sid.  290. 

Sdly.  The  penalty,  being  to  be  levied  by  distress,  and 
sale,  is  bad,  because  tliis  would  be  to  render  the  distress 
irreplevisable:  1  List,  145.  b,;  and  amounts  to  a  for- 
feiture, and  confiscation,  of  the  parties^  goods,  which  no 
by-law  can  effect.  5  Co.  54.  a.  2  Ro.  Ab.  02.  1  Salk. 
897.  2  Fent.  182.  Ciark  v.  Tucker^  a  case  in  point. 
Doctor  and  Student,  148. 

Sdly.  The  breach  is  not  well  assigned :  the  penalty  of 
the  by-Jaw  is  fiir  '*  not  taking  the  oath  of  office,^  in  three 
days,  after  notice  of  election :  the  breach  is,  that  he  *'  did 
not  tdce  upon  him  the  office^'  in  three  days. 

He  took  several  other  exceptions  to  the  form  of  the 
plea:  that  it  is  not  shewn,  he  was  required  to  take  the 
oath  of  office,  or  what  it  is,  or  the  value  of  the  goods 
taken  set  out,  as  it  ought  to  be.  Bro.  Distress,  41. 
That  the  defendants  have  not  answered  to  the  conver- 


agt. 

WALtlB. 
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1756.  sion  charged  in  the  dedlaration,  «o  have  not  QoiPenid  ^ 
whole.  Godb.9S%  The  wamtnt  to  distxain  91^  to  the 
baihff,  a  peace  officer,  and  neither  in  panuaiDoe^ctf  the 

^fll^^  charter,  or  by-law.  Str.  314.  Besides,  if  the  bailiff 
himaelf  had  power  by  the  warrant,  Ihe  otfaera^  who  jus* 

K.  B.       tify  by  his  conunand,  had  not.    8  IVms.  4ilA^  .1>  Fffff  , 
47.    1  Mod.  la    Authorities  by  a  oorparatifio  ^^ird- 
gate  must  be  by  warrant  under  seal. 

Mr.  Samuel  Cox,  for  the  defendants,  infflsted^  here 
was  no  alteration  of  the  name  of  the  corpocation,  nor  of 
the  material  part  of  its  <x>nstitutiQn,  only  a  means  of  re- 
straining, and  narrowing^  tlie  form  of  etectioii,  U>  prevemt 
popular  confusion,  which  had  often  been  allowed  to  be 
good.     Sir.  314. 

Sdly.  That  there  were  many  cases  where  a  by-law,  in- 
flicting a  penalty,  and  directing  a  distress,  had  been  al- 
lowed to  be  good :  and  the  case  of  Clarke^  and  Tucker, 
was  the  only  one,  he  could  find,  that  held  it  void  by  supeir- 
adding  the  words  ^^  and  sale  ;^' but  that  ijbe  law  Wjas  wgfs 
materially  altered^  as,  when  that  case  was  deUsMmn^dy 
no  distress  could  be  sold  at  common  law :  but)  by  I^Q 
statuteof  SfiF.  andi/.,c.5,  andseveral  subsequent  #eto, 
distresses  might  be  sold  in  many  cases,  and  tberefi^  thut 
case  might  now  admit  of  a  difierent  determination,  But 
if  the  court  thought,  that  a  by-law  stall  could  not  o^day  a 
distress,  taken  for  a  penalty,  to  be  said;  thoQ^  h»  in- 
sisted, the  by-law  was  bad  as  to  the  power  .of  aale  ooLy, 
and  good  as  to  the  taking,  for  by-kws  might  lie  goo^  m 
part,  and  bad  in  part.  Sir.  468.  To  the  odier  objec- 
tions he  gave  litde  or  no  answer. 

Mr.  Bishop,  in  reply,  observed,  that  the  cases  where 
the  court  had  allowed  restraints  in  cprporation  electioiis, 
were  all  in  respect  of  th^  number  of  electors,  and  not  of 
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dl^dsoled»  wbkdiiiU  the  case  befoie  them:  i^^  ,^55 

« free  clioifle  out  of  aU  the  inhabitants,  a  eonfineinent  of        ^'-v-^ 
fttotheeightMialams.    See 4  InM.  4», 40.  ^^^ 

Per  cisriam.    Some  vasiatioils  may  be  made  in  a  by*     ^^^^^ 
taw  from  the  charter,  as  to  reduce  the  number  of  deetor%       j^^  3^ 
Imt  the  description  of  the  body  out  of  which  the  warden 
is  to  be  elected,  cannot  be  altered,  whidi  was  sdemnly 
-determined  in  the  case  of  the  borough  of  Carmarthen^ 
lietween  the  Kmg^  and  Piiilipi^  93  G.  fL,  wheit  the 
charter  directed  the  election  out  of  the  burgesses,  and 
die^byJawoutof  theeommonoounciL   Aad  Demson,  J.y 
mentiomd  anmlwr  ease  on  this  point,  determbed  iu 
Ea$ier^  tenop  3:4  0. 5L,  and  affirmed  «n  A»m.  proc.^  when 
the  elecdon  by  charter  was  to  be  out  of  the  burgessefl^  « 
^nd  by  the  byJaw  out  of  the  aldermen,  and  it  was  held 
iMd; 

9dly.  As  tothe  isle  of  the  gooda  distrained.  At«onl- 
4MII  liiWi  no  ^strois'oould  be  sdd;  but  distresses  weie 
madtf  with  a  Tiew  that  the  party,  by  ^  inconyenienee 
IteitfOirereAfer  want  of  his  goods,  might  be  obliged  to  pay 
the''  money :  and  'die  statute  of  fV.  and  M.,  whicb  em* 
poWeA  'landlords  to  sell,  can  nevfer  be  construed  to  en- 
tend  1»  give  Kberty  to  sell  all<fi8tt«8sed;  and  the  case  of 
Clarke^  and  Tueker^  is  deeiiiye  on  this  part  of  the  case. 
As'to  what  has  been  said,  that  a  byJawmay  be«good  in 
part,  and  bad  in  part,  that  is  meant  of  a  whole  body 
oPby-hiws,  one  of  which  may  be  good,  and  another  bad; 
but,  in  this  esse,  die  two  parts  of  the  by-iaw  oannot  be 
«evl!fed,  for  both  the  distress,  and  sale,  aie  die  means 
ptescifibed  to  levy  the  penaky. 

Judgment  for  the  pkuntiff. 
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Sittwgs,  at  Lincoln's  Inn  Hall,  after  Bit  Ttpmt; 
80  Ceo.  II. 

Before  Lord  HABDinricKE,  C. 


1756. 
12  March. 

Uncles,  ne- 
phew,  and 
niece,  of  an 
intestate  are 
entitled  to 
an  equal  dis- 
tribution, by 
decree  of 
this  court, 
after  a  sen- 
tence in  the 
prerogative 
court,  to  that 
purpose. 


MOUR6UE  agi.  JBUISSIERES.— «hanc; 

.  JBiLit  for  an  acoount,  and  distribution,  of  an  iotestate^s 
personal  estate,  brbiight  by  a  nephew,  and>  nieoe,  tke 
children  of  two  of , the  intestate'^s  sisters,  against  the  de^ 
fendaats,  the  two  uncles  of  dieimtestiite,  vki  the'bt6tf»:s 
cfhismo^er,  who  churned  to  be  in  equal  degree,  atleaot, 
with  the  nephew,  and  niece,  and  to  be  entitle  to  exfoA 
shares  with  them  of  the  surphis  of  the  intestate's  pevtooal 
estate;  and  set  forth,  in  thdur  answer,  that  one  of  them 
having  applied  to  the  prerogative  couvl,  ftir  administr^ 
tioQ,  the  oomplainants  opponng  it,  the  maHer'bad  beeti 
heard  beGave  Sur  Geo.  £ee,  |adge  of  die*  preM(^ve 
court,  who  decreed  administration  to  the  unoki  and 
declared,  the  parties  were  all  in  equal  degree,  and  en- 
titled in  fifths  by  the  statute  of  distributions ;  and,  in 
his  argument,  mentioned  two  caises  in  that  court,  and 
pne  before  Lord  Talbaty  where  the  very  same  point  hs^ 
been  so  determined. 


Mr.  Atiomey  General,  who  was  of  counsd  with  the 
complainants,  said,  there  were  so  many  cases  jto  the  -same 
effect,  [and,  likewise,  as  the  Lord  ChanceUor  h(id  de- 
chtfed,  in  the  case  of  Evelyn  v.  Evelyn,  in  this  court, 
17^,  where  he  decreed,  that  the  brother  of  the  iiktestaie 
should  take,  in  exclusion  of  the  grandfather  (though  they 
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jwere  in  equal  degrees  by  the  dvil  law),  becaiue  he  com- 
puted that  to  the  brother  as  an  immediate  descent,  yet, 
had  there  been  a  sentence  in  the  ecclesiastical  court  to  the 
coQixary,  he  could  not  have  so  decreed,  vrhilst  that  re- 
mained unr^ers^d,  because  (hat  court  has  a  concurrent 
jurisdiction  by  the  statute,]  that  he  would  not  trouble  the 
court 

Cases  mentioned,  where  exactly  this  pcHnt  was  deter- 
mined, were,  Pagty  and  DavkSf  94  June,  17S%  by  the 
Master  of  the  Rolls;  Harwell^  and  Wkitingy  7  February ^ 
i73S>  by  Sir  Joseph  Jektfll;  Durand  v.  PrUsiwicke^ 
ao  Jmi€,  n3&9  by  Loid  Hardwicke,  Chancellor. 

I/nrd  Chancellor  J  therefore,  decreed  an  acooimt,  and 
distributicHi  in  fifths)  and  said,  he  thought  hSmfldf  tied 
down  by  the. cases  cited,  and  by  the  decree  in  the  pnv 
rogativ^  courts  without  entering  into  the  merits. 

The  coimsdi  agreed,  that  the  redkoning  the  descent  ia 
j[Ius  ciiae  would  have  been  the  same  at  common  law^  via.^ 
bam  the  fieither  to  the  uncle,  and  from  the  brother  to  the 
iM^hew*    . 
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Easter  Term,  29  G^.  H-V  1^*«.    »  •  :^^t      i 


I',  ■•:  -• 


On  the  25tli  of  May^  in  this  term.  Sir  Dudley  ItrpEs^ 
Knt,  C.  J.  of  the  court  of  £.  J?.,  died,  after  a  ciiprt 
illness;  and  no  jChief  Justice  was  jippointcd,' till  Hfh- 


Aa  express 
devise  **  for 
life  and  no 
longer,  and, 
after  his  de- 
cease, to 
such  son  as 
he  shall 
have,  law- 
fully, &cV' 
by  implica- 
tion,  to  be 
deduced 
from  the 
whole  will, 
is  held  to 
convey  to 
the  devisee 
an  estate  in 
tail  male. 
1  Burr.  38. 
SwC. 


fihaelmas  pernx. 


ROBINSON  agt.  ROBINSON. 


:lA 

^    J     ♦m 


This  was  a  case  sent  by  the  ChoncdBor,  fbr'fl)e^)|)ilifa>Jl 
of  this  court,  and  depended  on  the  faUowi^'i^ca^'ttPft 

' '    .  //I  ifj 

^  I  bequeath  all  my  real  estate  (esteept  as  herein' im^ 
tioned)  to  Lancelot  Hicksj/or  his  natural  life,  and  ^ 
longer^  provided  he  takes  the  name  of  Robinson;  aAiA| 
dfter  his  decease,  I  bequeath  the  same  to  sueh  son  ofiH 
said  Lancelot  Hicks  as  he  shall  have,  lattfutfy  to  bi 
begotten  J  taking  the  name  of  Robinson  ;^  aod^  m  dkEsiit^ 
such  issue,  he  bequeathed  the  same  to  his  kinsman^  the 
now  defetidant,  and  hk  heirs;  and  dtt^cti^  that  )ii9'4id 
kinsman  sh<dl  have  the  next  presentation  to  his  odVon^Mlf) 
and  if  his  sud-  kinsman  shall  have  a  son  dcsigned^lbr 
orders,  and  not  capable  '6f  being  presented  wheki'tli^ 
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ATodance  happens,  then  the  person  to  be  presented  to 
.  give  a  bond  to  reagn  in  favour  of  sudi  son,  end  the 
perpetuity  of  his  said  advowson  he  bequeathed  to  JLiorii- 
celoi  Hickty  in  the  same  manner  as  he  had  before  given 
jtfa^  rest  of  hia  estate. 


The  testator  died,  leaving  the  defendant  his  hdr  at 
Jaw:  Lancelot  Hicks  had  fiien  no  children,  but  after- 
wards had  issue  two  sons,  the  eldest  of  whom  died  in  his 
father^s  lifetime^  and  the  other  is  the  now  plaintiff. 

The  general  question  referred  was,  whether  the  pLiin- 
^took  any,  and  what,  estate? 

Mr.  Norton^  for  the  plaintiff. 

1st.  I  shall  contend,  that,  from  the  neoesaty  of  the 
ihing,  in  aider  fu^y  to  carry  into  execution  the  intention 
pf  the  testator^  which  was  to  give  a  permanent  estate' to 
fjonciUot  Hicksy  and  his  issue  mal^,  the  court  must  con- 
strue the  word,  ^on,  a  nwnen  colUctivum^  and  a  word  of 
limitation,  so  as  to  give  Lancelot  Hicks  an  estate  tail, 
notyithstanding  the  words,  for  his  natural  lifcj  and  no 
longer^  2dly*  If  that  should  be  against  me,  then,  that 
\he  remainder  to  such  son  of  the  said  Lancelot  Hicks^ 
lawfully  to  be  bq^tten,  was  a  contingent  remainder,  not 
ifi  vest  till  the  death  of  Lancelot  Hicks,  and,  oofoaequ^Hf, 
vested  in  the  plaintiff,  who  was  his  ouly  surviving  soni^t 
}tt9  .death,  and  flfty^bWy  at  least,  ail  estate  for  life.  . 

Ist  Even  in  oHnmon  law  conveyances,  the  courts,  in 
quiestionB  as  to  estates  tail,  have  r^acd  to  the  voluntas 
ionatoris^  and  will  supply  defective  weeds:  a  fortiori 
thfn  in  wills,  where  the  intention  b  the  only  proper  rule 
0f  constructkm;  and  this  is  so  clearly  established  in  King 
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V.  MefUng,,(l  Vent.  225<)  and  a  QumW  of  Qtl^er  cases* 
its  .to  need  no  enforcemeQt. 

Let  us  see  then  wliat  was  the  test^tpr?a  intentiop  hqre. 
That  he  intended  to  g^ve  a  permanent  estate  to  the 
family  of  Lancelot  Hicks  is  plain,  from  his  requiring 
them  to  part  with  their  family  name,  and  take  the  name 
of  Robinson :  he  intended,  his  estate,  and  name,  should  gp 
together,  find  the  family  of  Lancelot  mcks  are,  by  such  ft 
change  of  their  name,  in  Qome  jreqiects,  purchasorsof  this 
estate.  It  is  plain  also,  that  he  intended,  the  defend- 
axfA,  (yrho  he  knew  to  l)e  his  heir  qX  law,  calling  him  kins- 
man), should  not  take,  so  Jong  as  apy  of  the  i^ue  malexf 
Lancelot  Hicks  remained,  for  the  devise  being  to  him  in 
default  of  such  issue,  is  tl^e  same  as  .saying,  in  nq;ative 
words,  *'  and  not  beforeJ* 

^gain,  this  may  be  also  collected  from  another  part  of 
this  will,  (and  the  court  will  always  search  the  whole  will, 
for  hints  that  may  help  to  explain  the  tcstaJtor^s  intention,) 
and  that  is,  the  giving  the  next  presentation  to  his  kins- 
man, but  the  perpetuity  of  tlic  advowson  to  Lancelot 
HickSy  as  he  had  before  devised  his  estate :  which  shews, 
he  thought  the  devise  to  Lancelot  Hicks,  and  his  family, 
was  to  be  of  longer  continuance  than  the  next  presenta- 
tion of  his  living. 

If  his  intention  then  is  clear,  the  court  will  help  out 
his  imperfect  expressions,  and  put  such  a  construction 
upon  them  as  will  best  answer  this  intention  to  be  col- 
lected from  the  whole  will,  so  far  as  the  rules  of  law  will 
allow.  To  this  end,  they  will  be  astute  to  correct  the 
form  of  expressing  hunself,  and  will  narrow,  or  enlaige, 
the  words  as  will  best  answer  such  construction. 


A  devise  to  a  man,  and  his  heirs,  and,  if  he  die  without 
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isBoe,  td  temain  orer,  the  latter  words  reduce  the  former 
to  an  estate  tail. 

So  '^  a  devise  to  a  man,  and,  if  he  dies  without  issue,  to 
J.  S.  and  his  heirs,**  there,  though  the  issue  o£  the  first 
taker  are  not  mentioned  in  the  devise,  yet  he  shall  take        K!  B^ 
an  estate  tail.    Owen,9Q.    Cr.Ja.i^yWt.    Poll.  48% 
Archer*s  case,  in  Co.  Rep. 


It  vffA  objected  on  a  former  argument  of  this  case, 
about  thVee  years  ago,  and,  I  suppose,  will  be  again  in- 
sisted on^  that  the  word,  5o//,  in  the  singular  number, 
could,  ex  vi  termini^  comprehend  one  son  only,  much 
less  extend  to  sons  of  sons :  and,  it  was  further  insisted, 
that  it  could  not  be  considered  as  a  remainder,  because 
son  b  a  word  of  purchase. 

Answer.  If  it  is  not  equivocal  to  the  word  issue,  wEfch 
the  law  extends  in  iiifinitumy  yet^  if  necessary,  in  this  case, 
to  put  that  construction  upon  it,  in  support  of  the  testator^* 
intention,  the  court  will  do  it. 

No  stress  can  be  laid  on  the  words,  such  son,  seeing  he 
takes  notice  none  were  then  bom ;  for  it  is,  lawfully  to  be 
begoiieny  and,  consequently,  could  mean  no  particular 
son ;  but  the  relative  siuch  might  b^  in  reference  to  the 
word  lawful Ijf  to  be  begotten,  in  opposition  to  illegitimate 
children. 


But  cases  are  not  wanting  where  the  word,  Bon^  has  been 
construed  notucn  collecLioum,  Devijse  to  jt,,  and  the  heir 
of  his  body,  and  the  h^  of.  such  heir,  all  in  the  angular 
number,  yet  hekb  an  estate  tail.  29  ylss.  PI.  20.  Br. 
T«L  pL  »0.  1  Ro.  Abr«  839-  Devise  to  itf.>  forbfe,  and. 


Robinson 

agt. 
Robinson. 

K.B. 
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if  he  dies  not  having  a  son,  then  over;  this  was  held  air 
estate  tml  to  A.y  by  impHcation.  BnfUUC%  case,  died,  by 
Lord  Hale^  in  King  v.  MeUtng. 

It  was  pritjcipally  objected  oh  the  former  arguments^ 
that  the  words,  no  longer^  clearly  shewed^  the  testator 
could  only  mean  an  estate  for  life,  and  to  eay  otherwise 
would  be  doing  violence  to  the  plain,  and  express,  inten^' 
tion  of  the  testator;  and  the  counsel  cited.  Backhouse 
and  Well€Sy  Eq.  Ab.  184,  Bags/taw  and  Spencer,  (2  Jlk. 
246.)    Shaw  and  Weigh,  Eq.  Ah.  IM.    9Mod.3SSL 

But  how  the  superadding  negative  words  can,  in;  the' 
common  understanding  of  any  one,  make  the  intention 
at  all  plainer  than  express  itcnrds  without  tfa^a,  seems  to 
be  somewhat  odd. 

And,  indeed,  the  true  reason  which  sOnns  to  iave 
governed  those  cases  was,  that  such  conflimction  best 
answered  the  testat(Hr*s  intent,  and  was  in  furtherance 
thereof,  and  not  to  defeat  it,  as  in  the  present  case  it 
would. 


I  admit,  that,  in  the  case  of  King  v.  Mellmg,  LonI 
Hale  is  reported  to  have  said,  the  words,  non  aliier,  bong 
added  to  an  estate  for  life,  were  the  ground  upon  wfaidi  a 
case  he  there  dtes  was  determined :  but  on  looking  into 
the  case  referred  to  by  Lord  Hale^  no  such  words  are  in 
it :  one  would  therefore  think  he  did  not  dedaie  so;  but, 
at  most,  that  was  not  the  point  then  in  judgment,  and  only 
the  0{nnj(fii  of  a  single  judge. 

I  shall  beg  leave  here  to  add  a  case  or  two  which  make 
for  my  client :  Langley  V.  Baldwin,  (Denison,  J.  here 
said,  that  case  was  not  truly  reported  in  Eq.  Ca.  Abiid.  ^ 
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6at  Norton  died  it  firom  a  MS.  note).    A  devise  to  an        1756. 

eldest  son  for  life,  sans  waste ;  to  his  grandson,  J.  S., 

for  life,  sans  waste,  with  power  to  make  a  jcnnture ;  and, 

after  his  decease,  to  the  first,  and  so  on  to  the  sixth  son  of  xi^!!fj 

the  body  of  J.  <P,,  and^  for  want  of  such  issue,  remain- 

dcsra  o^tcr.      And  the  question  bong,  what  estate  the        k.  B. 

grasidson  toqk  ?     The  court  of  Common  Fleas  was  of 

opinion,  it  was  an  estate  taiL 

.This  opinion  oould  be  built  on  no  other  principle  than 
that  it  wpuld  better  answer  the  testator's  intention,  on  the 
whole  will ;  because,  unless  it  was  held  an  estate  tail,  a 
seventh  son  would  have  taken  notUng,  and  yet  the  power 
to  make  a  jointure^  &c.  annexed  to  the  grancbxm^s  estate, 
was  pretty  strong  to  indicate  that  an  estate  for  life  only 
was  meant  for  him :  and,  in  the  case  now  at  bar,  the  inten-^ 
tion  is  as  strong  in  favour  o£  the  plaintiff. 

SIdly.  But  riiould  the  court  be  against  me  on  this  pointy 
I  bcigm  dienito  prove  tiiat  the  pkinliff  is,  at  leasts  entitled 
to  an  estate  fer  Bfe,  by  way  of  contingent  remainder,  under 
the  devise  to  such  son  of  the  body :  which,  being  indefinite,^ 
and  not  applicable  to  one  son  rather  than  another,  must 
have  remained  contingent  till  the  death  of  Lancelot  Hicks f 
at  which  time  the  plaintiff  was  his  oidy  son;  and  if  a 
eon^ngent  remainder  yesiA  eo  instante  that  the  precedent 
eatale  detamines,  it  is  sufiicient. 

Wti  jinthonjf  Abdy^  for  the  defendant. 

The  defendant  stands  before  the  court  as  heir  at  law, 
and  as  remainder  man. 

The  case  has  been  divided  into  two  questbns. 
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1756;  Ist.  Wh^r  the  estate  deviaed  to  LaneeM  Uick»Wein^ 

^-^^         ibrlife,  or  in  tail  male?  '    i    « 

^^*  2dly.  IF  not,  whether  the  estate  to  the  son  may  not  be 

^™|^*   good  as  a  cblitiiigeiit  remainder,  to  vert  on  lhe*iltti4f  a' 

K  B..      son,  or  th^deadi  of  the  father?    If  it  vested  on  Als'firsl 

of  th^se  two  contingencies,  it  was  satisfied  on  the  biith^f 

the  eldest  son  of  Lancelot  Hkks. 

As  to  the  first  p6int.  The  present  is  an  express  estiito 
for  life:  coupled  with  negative  word*,  on  whiarMf.- 
Norton  thoofeht,  ri^ly,  that  I  shoUM  by  grefef^slrt^. 

Tile  ca^  of  King  v.  Metting  has  beto  ^wafs  ocfci- 
sidet^  as  tlie~//i?  plus  aZ/ro,  beyond  which  courts  wopjd 
not  go ;  and,  in  the  cafetf  of  Lodington  v.  Kime,  as  reported 
in  Lord  Raym,,  Mr.  Justice  Powell  denies  HaUs  reason* 
ing,  and  so  it  is  in  Bavifieldy  and  Papham,  in  -Pew. 
IViUiams.  In  the  cscse  of  Backhouse  v.  WeUeSy  it  was 
held,  that  negative  words  shadl  prevent  an  implication:' 
which  last-mentioncd^  case  was  determined  on  the  wofE^, 
oif/y,  as  Lord  Hardwkke  declared,  in  the  case  of  JB^gsAafP. 
V.  Spencer. 

Michaelmas^  19  Geo.  llvC.  B.  In  the  case  of  Gr«#^ 
title  (lessee  of  Crass)  v.  Wadhall^  the  devise  wtts  to  the^ 
testator's  eldest  son,  Joshua^  of  the  manor  of  B*:  that^e* 
should  have  it  only  for  life,  that  then  it  should  descend  to 
his  nude  children;  remainder  to  Larimer^  and  hie  heks 
^  male,  for  the  same  term  of  life,  upon  the  same  terms  as  he 
gave  the  same  to  Joshua,  and  his  childr^i ;  remainders 
oter.  And  the  court  of  Common  Pleas  was  of  ofnnbn, 
that  the  sons  had  only  estates  for  life,  respectively;  and 
the  court  said,  the  case  of  Backhouse,  and  tVelUsf  yrss  de- 
termined on  the  word,  only. 


Robinson 
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Besides,  tt  is  •  nife^  that  no  clause^  or  word,  in  a  unll       lys§. 
•hdl  be  eonstnled  nugatory,  if  they  can  stand  widi  the 
umm^  of  die  testator*  S  BuUir.  178.  £  P.  Wms.  98SL 

Iff  therefore,  the  testator  meant,  that  Lancelot  Hicks 
should  have  an  estate  for  life  only,  then  the  words,  iuch 
son,  must  he  a  designatio  persorice,  and  be  words  of 
purchase.  1  And.  43.  2  Jouesy  114,  Lisle  and  Grejf. 
Clarke  and  Day,  Moore,  693.  1  Cro.  314.  2  Fent. 
811. 

Even  the  word,  issue,  is  sometimes  used  as  a  word  of 
purchase*  Lodington  v.  Kime.  And  the  word,  son,  in 
of  a  more  confined  sense  than  any  other  word  used. 

If,  then,  son  be  a  designatio  persona,  the  question 
will  be,  what  son  is  meant  ?  It  is  to  be  observed,  that  it 
is  in  die  singular  number.  The  second  son  could  not 
have  taken  as  joint  tenant  with  his  elder  brother:  neither 
can  there  be  an  estate  tail  raised.  i 

If  the  words  had  been,  ^^  without  issue""  (generally), 
there'  might  have  been  some  doubt,  but  the  word,  such, 
makes  it  clear. 

And  in  Lodbigion  v.  Kime,  S  Lev.  431,  the  court 
said,  the  word,  issue,  is  not  to  be  taken  substiiQtively,  but 
wilh.T^f^oace  to  what  ^p^  before.     .     ... 

.^  fRijWl^At  )^  bfN^said  of  thfe  ^stator's  giving  the 
perpetuity  of  his  living,  or  the  taking  the  name,  courts 
have  never  let  such  expressions  guide  their  decisions ;  and 
Lotd  Talbot,  ixk  Forrester's  Cases,  157,  said,  it  was  too 
much,  from  such  words  to  collect  the  meaning  of  a  testatoi^, 

2dly.  As  to  the  second  question.    The  devise  beingv 
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l^Sfi.       tui  I  obsenred  heiore,  in  the  dngular  number^  it  must 

^-v^        mean  the  eldest  son ;  and  the  "pronoun  such  must  hxe^e 

'  .    /f    relation  to  an  eldest,  or  first,  son,  to  wbjcl^  nur^ose 

^  *         Lord  fc.  J.  Tr^fcy's  words,  in  Lodingion  v.  KtW^  ai^ 

strong. 

This  will  was  fortaerlj  under  the  oonndemtioa  of  Ih^ 
Court  of  Chanceri/y  in  another  case,  when  Sir  «A»i^A 
Jekjfll  was  of  opinion,  that  the  remainder  was  16*  tU 
eldest,  and  only  one,  son  of  Lancelot  Hicks.  Ftdm  this 
decree  there  was  an  appeal  to  Lord  Talbot,  who  declared, 
that  Lancelot  Hicks  had  an  estate  for  hfe,  iri^  temta^ 
der  to  his  eldest,  and  but  one,  son  for  life ;  but,  I  aihUi^ 

the  present  plamtiff  was  not  then  bom. 

•  '1  I 
In  the  case  o(  Langley,  and  Baldwifiy  .cited  .^j.||j^ 

Norton,  the  grandfather  gave  the  refnainder.x)ver,;ii|^i)c^ 
his  grandscm  should  die  without  'lssvi0J.generfl,^yf,iblgfff^ 
he  had  only  given  before  to  the  first  a^.^pa^.-buAi^ftd 
the  words,  such  issue^  been  used,  only  six  would  t^'W 
taken*    Plow.  528.    Jttometf  General  v.  Su^on.    .     \ 

The  only  question  is,  at  what  time  tins  contujgency  ^ 
to  be  said  to  vest,  whether  at  the  birth  of  a  son,  or  tihe 

death  of  the  testator  ? 

•        'A 

-  And  as  to  that,  the  fihtt  son  was  bom  in  the  lifetithenif 
hisfiitlKr,  the  contingency,  thes«(bre^  eoiild^  immfdiiltdbf) 
weQ  vest  in  him.  Hutt.  119,  Napper  r^8anier&'4Bmnm 
Cases,  8S.  And  the  words, /rom,  amlimmnSaiefy  qftti^ 
the  death  ofihefeitker^tAktB  oriy  ta  thel  oonpifrteBi 
possession. 

Suppose  the  father  had  forfeited  his  estate  for  lifl^  yet, 
}  apprehend,  the  son  would  immediately  tak^.  ^Thruft'^ 
out  v.  PeakCy  Mich.  8  Geo.  II.  Lomax  v.  Holden.^  St 
the.  birth  of  the  first  son,  the  devise  was  satis^ed. 


Mr.  ]Vir/oii^s  reply. 

t  admit,  that  the  hitendoii  of  the  testator  cannot  preyai^ 
if  repugnant  to  a  role  of  law;  hut,  as  to  what  has  heen 
said,  that  no  estate  can  arise  by  implication  against  the 
flfQUesa.  Wondt  of  a  will,  tb^re  can  he  no  $ueh  nde; 
fys^^HQHs?^  .^y,eBiai»  can  oiiae  by  implioslioo,  but  whai 
^i^^^pugn^t  lo  an  eiqpness  dense:  for  wbev^  an  ortale 
l9Mm«(>go  as  the  t^tatpr  has  directed,  and  wh&»  he  bHi 
^Iff^^flild^bis  iotwticm,  that  the  heir  at  law  should  not 
l^)^il)i^%  thffpugb  n^emity,  an  estate  must  aiJB&.hy 
ifR^oationii  to  jmvfiOt  an  abeyance. 

I  have  aideavoured  to  shew  such  implication  to  be 
netessary  here,  and  that  the  heir  at  law  is  to  be  postpohed 
to^-dit^  issue  male  of  Lancelot  Hicks.  The  counsel  on  the 
odler  aide  have,  mdeed,  endeavoured  to  apply  the  subse- 
qii^nft  wordsi,  and  for  default  ofiuch  isiucfio  the  precedent 
wmds,  ntch  so/If  and  confine  both  to  the  first  son  of 
Lancelot  Hicks  f  but  the  more  natural  construction,  and 
what  would  better  answer  the  intention,  would  be,  to  refer 
the  words,  such  sorij  to  the  subsequent  words,  such  issue. 

As  to  the  case  of  Goodtitle  v.  Wadhally  where  Joshua 
nshflid  to^e  an  estate  for  life  only,  and  gi^eat  staEess 
imttteie.bnd  ctii  die  word^  anfy^  in  the  will;  that  deteo* 
nunatS^mtmsv^very  Ti^it,  aooaiding  to  the  mle  I  havv 
vbkfB  Uididbwn^itvlmiif  in  futthenoiee'iit*  the  testattv^s 
iMliilvafpaiid.tb  flcvte.tfae^ttlmtfi  to  die  gtaoddnUieiL 

Thi^t  the  word  issMe  is  a  technical  word,  denoting 
either  a  limitation,  or  purchase,  according  to  the  context, 
will  not  bedded.  If  you  construe  it  here  to  be  a  word  of 
limitation,  you  give  life,  and  effect,  to  the  will,  according 
to  the  intention.    On  the  other  hand,  if  you  narrow  it  to 
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one  son  only,  you  defeat  every  part  of  the  willy  6S0S[^  the 
estate  for  life  to  Lancelot  Hicksj  for  the  devise  to  the 
defendant  is  nothing  at  aB,  he  hekog  h^ir  at  km  ^  ^he 
rule  is,  to  construe  a  will,  Mcunduwi  subjecimnnuOeriam, 
Hi  m  magii  vakiaf  fuam  pereat  '    .  .     >i 

Tbey  have  artfully  sepamtad  the  chutes  of  tba^  wiB, 
Ii4ienea8  every  pait  of  it  ougbl  t^  \m  «akl»>  t^jgather- 
therefore,  though,  in  the  first  part,  it  loMty  be^abmed^lD 
say,  he  designed  Lancelot  Hicks  more  than  aii^cstaltilfar 
life,  yet,  by  the  subsequent  part,  it  appears,  his  intention 
cannot  take  e£fect,  unless  Lanoitot  Nkki  lajcw  n:«tate 
in  tiul  male.  Is  it  not  reasonable,  then,  to  suppoae^  if  Ike 
matter  had  been  exi^ained,  and  the  question  ptit  Id  hini, 
he  would  have  agreed,  that  Lancelot  Hkk&  shoukl  taioe  an 
estatein  tail?  •    »    • 


Sdly .  That  all  the  sons  could  not  take  as  joint  tenants, 
I  admit :  but  they  nriglit  take  in  succession ;  andav  tA  the 
quality  of  their  estate,  it  is  f^n,  by  the  testator's-  XMsing 
the  words,  <<  all  his  estate  ;**  it  is  manifest,  hdtdiff  nht  in- 
tend to  die  intestate,  as  to  any  part  of  it.      •   i 

I  cannot  agree,  that  the  words,  snchson^  necesaitrUy  itnply 
an  eldest  son,  for  if  so,  there  is  an  end  of  the  question,  on 
this  part  of  the  case;  but  here  is  nothing  to^govierti  the 
court,  in  fiivour  rfone  eon  more  than  andlher;  <    > 

If  the  relative,  Buchy  may  be  referred  to  le^timate  diflU 
dren,  in  oontradistmctxm  to  illegitimate,  the  ooyrt  wsHl  be 
^kd  sd  to  expound  it,  because  confeistetit  witli  Iht  t^s- 
totor's  intention. 


If  we  are  right  in  the  feet,  there  is  no  ne^  to  ^asAamdi 
the  law  upon  that  feet,  norim  the  contingent  remainden 
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vcsdag  on  the  hirth  of  a  son,  but  opening  on  the  birth  of        1736, 


B4>BIKB0M 

As  to  the  case  ated  from  JUon.,  that  the  eldest  pew         ^^ 
and  ddtet  issue  male,  was  the  same,  I  shall  only  say,  as   t^*^^' 
before,  that  the  several  cases  on  tliese  matters  seem        ILJB. 
to  dash  so  much,  on  considering  the  bare  words  of  the 
dauoas  only,  that  tbey  nay  be  best  reconciled  by  ob. 
sBPvia|||^rtbat.s«ch.oonsferuction  has  been  generally  niade 
aa  wanled  best  to  an^er  the  intent  of  testators,  on  thair 
«iUa 


.A<c4tQiV  being  no  bmhis  ajqplicable  to  one  son»  than 
smothery  l^e  court  will  extend  it  to  all  the  sons,  as  far  as 
fay  lam  they  can,  aa  a  contingent  renuunder,  to  take  effect 
wboiE  it  ooBUM'Sa  tsstf,  till  which  time  it  b  not  neoaffsaiy 
that  it  should  vest;  and,  in  this  sense,  the  plaintiff  is,  in 
all  respects,  the  person  to  take  by  this  description. 
*,  '    '  ■ 

I  admit  the  case  in  Htf^.,  that  where  a  contingent  re. 
mainder  is  limited  to  a  certain  person,  e.  g^  the  eldest  son 
of  /«  S^  there,  eo  imtante  he  comes  tit  esse^  the  renudnder 
vests:  but  here  is  no  such  certain  description. 

•    Rj/dtTy  C.  J. 

I  observe,  another  argument  is  intended,  but,  this  being 
a  case' of  great  difficulty,  I  will  just  mention  some  pmnta, 
which  may  be  proper  to  be  taken  notice  of. 

The  general  question  is  on  the  will,  wfaidi  is  so  dark, 
aaddiseure,  that  I  defy  any  one,  hiwyer,  or  not,  to  say, 
with  any  certainty,  what  the  testator  intended.  Ab  to 
irfiat  has  been  said  of  the  opinions  of  two  very  great 
Judges,  akendy  given  in  thb  very  case,  they  must  uA  be 
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1750.       Mnnckred^  ad'  aii^th«r  Verjr  gr^ tewyef^  and  otlanriyUor^ 
^*^*V,    lia«8«ltit,aBdqitt»tioi^  kito  thy  couit;'axid^w^to 


to  beoonsidered  as  a  cause  of  cnor,  and  ret  MtegriT^iayuig 
the  former  determinations  out  of  the  caae.- 


]t  ^  4g^  The  principal  question  made  by  Uie  pkintiff's  eminsd, 

ii!nd  to  which  the  others  are  subsidiary,  and  come  ^  md, 
if  thdt  be  determined  agdinst  tKem,  is,  *wh«tUM^fi(MU«nr 
JSrfcJbtookan^statfeintailor'notr  Aitd,''i<')i^VR«Bt 
succeed  in  tliat,  then,  whether  the  woM*;  wcA  W,*airiHH:^ 
make  a  contingent  remainder,  not  td  vest  fOl'^lKfe  dkAR^dF 
Lancelot  Hicks  f  or,  Sdly,  if  a  vested  remmnder,  Wlkctfttr 
the  word,  sov,  shall  not  be  construed  coUecdveiy^  S6  as- to 
open,  and  kt  in  all  the  sons,  as  they  &fDtte  in  esitf    ^'  ' 

Hie  intent  of  the  testator  is  the  gehefaci  rule  fbr  con- 
struing a  will,  but  this  is  subject  to  excej^cvis;  for'if  liis 
intent  be  such  as  is  repugnant  to  the  rules  of  k#;  it  ibhdl 
be  rejected,  as  in  the  case  of  perpetuities,  mortmain,  &c.; 
but  the  principle  is,  nevertheless,  general,  where  no  rule 
of  hw  interposes :  therefore  the  arguments  of  what  his 
intention  appears  to  have  been,  are  extremely  material.' 

•  The  defendant,  to  shew,  Lancelot  Hicks  could  take  only 
for  life,  relied,  1st,  on  the  word,  son^  being  in  the  Angular 
number.  Sdly,  on  the  express  negative,  and  no  longer. 
I  will  mention  some  cases  that  may  illustrate  tliis,  in 
which  I  was  dl  counsel. 

Dabbisr  v«  TroUapy  in  C  B.,  and  affinoed  in  error  in 
.  iB,  il,j  about  9  G^o.  II.  The  father  devis^  to, his  son, 
Thomas^  for  life,  and  the  first  heir  male  of  hi^  body^iasd, 
Ibr  want  of  such  hw  male,  to  his  son^  Christopkeryia  &^ ; 
and  this  was  adjudged  an  estate  tail  in  ThomBs^  thougti,  his 
heir  male,  was  in  the  singular  number.  (8  Vin.  Abr.  S88.) 
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mi  FOrmty^Vm.  To  his  aon,  JA«ma<^  wd  the  finit 
hm  iludefif  has  body,  with  xemmAenovxx  i  4ecineedy  that 
Thomai  took  in  ttil  male. 

Wmj.JMCQt^hj  LordCJianceUor,mhofJpriljVr98. 

^o  his.  wifei  and  if  it  should  happen,  there  should  be 

^.niei^l^  80^  npr  daughter,  begotten  by  me  on  the  body  of 

iffffgfjd  ^e,  aiid  for  want  of  such  issue^  the  estate  to  retiifn 

itQ.  JqAu  Wild,  and  his  hears.    There  was  no  issue^  when 

tthfl  yn&  >fas  made^  but  a  daughter  was  afterwards  bom^ 

fifo^  gyrnved  her  father,  but  ^fied  in  the  lifetime  of  her 

.mother;  and  this  was  held  to  pass  an  estate  tail  to  the 

wife,  notwithstanding  it  was  strongly  urged,  that,  there 

being  issue,  it  was  a  contingent  remainder ;  and  Bj[fieW% 

case^  mentaoned  by  Uale^  in  King  and  Melling,  was  then 

.qtfd,  and  it  was  agreed,  that  heir  diould  be  construed 

ih^s,  when  in  furtherance  of  the  testator'^s  intention. 

'The  other  question  is  on  the  words,  no  longer ;  but  if 
tl^  court  may,  in  furtherance  of  the  scope,  and  intention, 
of  a  will,  construe  the  singular  number  to  be  plural^  so 
may  they  transpose,  and  alter,  the  meaning  of  cxunmon 
words,  if  the  intention  requires  it.  In  the  case  of  Back^ 
housej  and  IVellsj  the  stress  was  laid  on  the  word,  only^  by 
some  of  the  judges;  and  the  words,  and  no  longer^  seem 
nearly  the  same :  but  there  the  construction  was  in  f urther« 
ance  of  the  intention. 

As  to  the  remainder,  to  such  son,  being  contingent,  it 
'may  be  oonsadered  further,  whether  it  be  not  contingent 
tipon  another  account,  viz.  stidi  son  as  riiould  take  the  name 
dtRoMfuohf  And  whether  such  son  as  took  the  name 
would  not  be  intitled,  and  which  could  not  be  till  the 
father's  deadi? 

Stands  for  another  aigument 
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^y^r^  Q.  J^  dyings ib^fiane.anoUwr  ai8nim»t»Jjhi<^iepae 
was  qiain  v^poksn.tOf.utMichaelimt  tfffPV  80  <2i«i. 
IL,  17£6,  before  Lord  MmsJiOd^  &  J^ta«v4i  JD^r 
1115011,  and  Foster y  Js.  {Wiinwi,  J.,  b^ifBg  i|ii>eont>  W 
a  commisffloner  of  the  great  seal). 

'j 

Sir  Richard  Uot/tJ^  for  the  plaintiff,  ai^tied ; 

1st  I  shall  endeavour  to  prove,  that  Lancelot  Ilicks 
took  a  fee  by  the  words,  all  my  real  estates;  but  I  will, 
previously,  lay  down  a  principle  or  two.  1st.  An  heir 
cannot  be  disinherited  without  a  necessary  implication.' 
3d.  The  absolute  owner  of  an  estate  maj  dispose  of  it  as 
he  pleases,  and  if  his  intention  be  known,  it  ^all  prevail, 
except  when  contrary  to  any  rules  of  law,  e.  g.  that  all 
the  sons  are  heirs  in  gavelkind,  the  youngest  in  borongh 
English^  and  all  the  daughters,  as  coheirs.  Tet,  as  he 
may  give  it  to  any  one,  here  he  plainly  intends  to  dispose 
of  the  whole,  **  all  my  estates.*"  To  whom  is  the  question. 
All  my  estates  is  the  same  as  all  my  fbe-simple  landsj  a^d 
though  he  adds,  for  life,  and  no  longer,  this  is  Mly  aa 
impropriety  of  expression,  and  Lanceloi  Hicks  take^  the' 
•fee ;  as  is  manifest  by  the  testator^s  afterwards  givii^  him 
the  perpetuity  ci  his  advowsons,  in  the  same  manner  as 
he  had  before  given  him  his  estate. 

2dly.  If  Lancelot  Hicks  did  not  take  a  fee,  he,  at  least, 
took  an  estate  tail,  by  the  limitation  to  him,  *^  and  such 
son  as  he  shall  have,  lawfuUy  to  be  begotten.*"  ^      ,     . 

.    Ist.  It  is  a  son  to  be  born,  and,  consequently,  nqt  p^, 
take  jointly  with  bis  father.    J^y.  The  h^  i^  tp  .Uk0.< 
notliing,  so  long  as  a  son,  or  (which  is  the  same  thing)  as 
any  isbuc  male  of  Lancelot  Hicks^  remains* 
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'9lie  wordR,  flom;  issue,  and  such  ISle,  nne  ooasemed       i^rsO.' 
«ttrir  «8  iranls  0f  liuitstion,  or  purdiase,  as  best  agrees  -^J"^  a 
wiUi  ih»  tntatofr's  iotentioiL   1  f"«/.  »1.'   ^nrfm.  86.   ■•■*^* 

The  taking  the  name  is  a  condition  annexed  to  the 
estate,  and  the  testator  seems  to  have  intended,  that  bdth 
should  have  on  equal  continuance  in  the  same  ftmily. 

iSdly.  %£  Lavcetot  Hicks  took  oidy  Ich:  life,  then^  Ed- 
Mitfi^,  his  oofy  surviving  son,  must  take  for  life,  at  least, 
upon  the  contingency  happening  of  his  father  dyings 
leaving  a  son,  who  took  the  name,  &€. ;  and  it  never  can 
be  constroed  to  be  a  remainder  vested  in,  Geerge^  the 
eldest  son,  in  the  lifetime  of  his  father.  Suppose  he  had 
fsskdy  to  such  life  as  shall  Uve  in  the  house,  &c.,  this  must 
have  been  meant  of  a  Eion  who  survived  Lancelot  tiicksj 
aad  the  talcing  the  mane,  is  ail  one. 

Xiord  Monoid  inquired,  whether  Edward  was  yet  of 
age^  because  that  would  make  it  material  to  consider 
whether  he  \oA  a  feOf  or  in.taiL  He  was  answered  in 
theaega:dve. 

Mr.  Perroiis  for  the  defendant 

1st  It  is  most  clear,  Lancelot  Hicks  did  not  take  in 
fee,' the  subsequent  w<^ds  restraining  the  word,  estate^  to 
be  merely  descriptive  of  the  parcels,  &c. ;  and  even  if  he 
had  said,  all  his  inheritance  for  life,  it  had  been  only  for 
life;  but  here  he  adds  negative  words^  and  no  hnger; 
vetA  wher^  he  uses  the  word,  perpetuity^  he  quahfies  it,  by 
i^ferrifig  to  the  preoedenlt  devise  of  his  estate. 

2dly.  If  Lancelot  Hicks  did  not  take  a  fee,  neither 
can  his  son,  f<Mr  the  very  same  reason;  for  the  word. 
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1750*  e5/tf^  being*  used,  jufat^JbofiBie,  only  addeBori|Mi<ee,  cannot 

^"^^    .  faerebeap|)li«dloanytfanig]niive;  neitlieroaii't^ 

^^^^'^^  tion,  to  teke  tlie  rame^give  him  afee^  as  «he  tttstatnrlndi 

^    ^^*  jnst  before,  required  the  same  of  one  to'wlioikL  hflf  ^faid 

^^^^^,,^  exffresslj  given  only  for  Ufe;  and  lo  this  the  tarn  dt  lb- 

]^  j^  betson  v.  Beckwith,  Forrester'B  Cases,  15V,  is*  in«  point 

ad.  The  second,  and  firittdpal,  pomt  is,  ivliethfli  Ilan- 

ce/o/J?icii:3  took  an  estate  in  tail  male?  Thecatf^oitadeli 

the  other  mde  were,  where  the  words  necessarily  took  in 

afl  the  sons,  r,  g.,  if  he  dies  widioiit  leaving  a^n^iand 

•  endilike.  •         ..     •  m. 

It  would  be  highly  Useful  to  cstaUyi  somd  oriteiimi, 
to  clistinguish  when  the  same  words  are  to  be^CMIk. 
stnied  words  of  purchase,  and  when  of  limitation.  I 
apprehend  the  distinction  to  be  this:  via.,  iiAieteverthe 
issue  can  take  without  deriving  their  estate  from  the  an> 
cestor,  they  are  purchasors.  1  Cro.  SIS,  Clarke  v.  Day: 
it  Sir.  8409  Law  v.  Davits:  King  v.  MMimg^  ndxich 
cites  6  Cro.  185,  Spaldmg^n  case  t  and  1  Lord'£<ryiii.aOS, 
Ledmgion  y.  Kitne,  (whidi  is  the  best  repof t  of  thatcaae.) 

It  has  been  held,  the  word,  heirs,  may,  as  wcil  as  die 
word,  issue,  be  a  word  of  purchase,  but  both  mtuii'be  sa 
odnetrued'as  best  to  answer  the  intent  of  the  testalM'« 

Here  the  devisor  could  never  intend'  Lancd^ttHieks 
an  estate  tail,  as  he  has  giten  him  «n  ekflress  estata-'ftr 
life;  and  it  has  been  a  doubt,  whether,  in  sudi  oisej«n 
estate  tail  eonld  arise  by  impUcationt  bul^'it  ia  agnM^ 
beycmd  diaputey-it  oannot,  when  negativewitMrda  are  super- 
added ;  (and  the  negatiire  words  here  are  ^dal  ti^  non 
a/Aer,  in  tfaecase  m  A<>.) 

Backhouse  v.  Wells,  T.  11  A. ;  and  though  Lord  Ray^ 
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mond^  in  fikm  nrjfVje^h^  KMMdtoiisvda^Dubty  wbttiher 
t&ettipenuiUing  negative  wordi  wbs  the  oavtae  cf  the  deteru 
ifaiwtaoD  in  tbat-caae,  yet  Lord  Hatfhoieke^  m  his  argu- 
MMtit  in  Bags/iaw  v«  Sfencer^  adepts  the  reason,  and  ac% 
4gaki,  it  was  hdd  in  GoodtitUy  xm  demise  of  CrBS$^  y% 
7fa/clo>  in  C.  B.  JLTk 

utlf  ibH  ftfth^  tiikeaotdj  an  ^tale  for  hfa,  the  son,  if 
lie  takes  at  all,  must  take  as  a  putcfaaaor. 

•i   '. . 

'  r^»!m^¥m  «ah€^aball'ii9ye^  ^q  Ukii^  the  nameijbe^ 

are  both  contingencies ;  and  the  words,  in  default  of  $mh 

issuCf  could  neves  be  meant  to  distinguish  le^timate,  from 

jttkjgilunate,  as  no  illegitimate  can  take  by  any  euch 

iimtationvi 

I      » .       ■..'..■• 

;nfld;  Whether  Edvurd  takes  for  life? 

-r:i.    >"       '.J    r 

H  iTbe.  nmamdeor  was  contingent  till  a  son  bomi  and 
Hrho  took  the  tiame ;  but  wh«i  those  contingencies  both 
happened,  as  they  did  in  th^  person  of  G^^e,  the  eldest 
M8W  the  law  (which  suffers  efctates  to  remain  ponMgent 
only  through  necessity,  so  soon  as  it  saw  a  person  in  esu, 
wba  completely  answered  the  description)  vested  the  re- 
Maaodar  in.  him  9.  and  it  would  be  absurd  to  say»  it  did 
not»  lev  then  the  daug^Uer  of  an  eldest  son,  dyiagin.  his 
&ther^s  lifetime,  would  be  set  adde,  and  a  younger  bro- 
difltlpiiiftared  to  her,  but  .the  euntrary  is  cureiy  day^s 
pttiatioe;  and  the  words,  qfier  hit  decease,  are  inserted 
(Sfilj  to  shew,  when  it  shall  take  effect  in  poasession; 
AAeawiad,  limiifcalionsta^*  for  IiGi,aad»  after  hiBdeeaaae^ 
Ipk.thf  issu<^  of  his  body^  cooldiiot  pass  an  estate  tul  to 
>4»Y  aa  all  the  <^ther  estates  would  be  conthqfent  till  his 
death ;  and  no  settiement  could  ever  .be^  jnade-  cm  a  oin^s 
maniage,  &c. 
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If  ^9.  As  U>  the  cases  mentioDed  by  the  late  C.  J» 


-^ 
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RoBiK^W        i^  Trollop  V.  TroVop,  which  is  in  RoHnson^  Gavel- 
^'         kind,  95,  the  reason  of  the  resolution  there  was  the 
"^^J^-    pgrt/sintentiapi. 

2d.  So  MinshuU  ▼.  Minshully  for  the  same  reason, 
henr  male  was  construed  namen  coUeciivum;  there  no 
n^ative  words  are  added. 

Sdly.  Wild  v.  Lucas,  ^'  If  nether  bod,  nor  daughter,^ 
amounted  to  the  same  as,  tjTno  issuey  therefore  clearly  an 
estate  tail. 

In  TroHop\  case,  Eyre^  C.  J.,  distinguishe^'betwedi 
the  words,  next  heir  malcy  (where  none  could'  be  so 
whilst  the  ancestor  lived,  therefore  words  xH  Ib^itatiob), 
and  the  words,  first  son,  because  that  is  a  sufficient  de- 
flcripdon  of  the  person,  and  he  may  take,  by  rdnaibder, 
his  father'^s  hfetime,  as  a  puichasor. 

Therefore,  George  took,  dther  m  tail^  or  ioi  fife^  asad 
Edward  no  estate  at  all. 

Reply. — ^There  is  no  substantial  tfifffarence  between 
thb  case,  and  that  of  Wild  v.  Lucas;  by  the  same  nik 
us  '^  neither  son,  nor  daughter,^  conyey  an  estate  in 
tail  general,  so  the  word,  son,  in  this  case,  passes  an  estate 
in  tail  mak. 

The  court  having  taken  some  time  to  oandider  of  this 
«ase,  certified  into  Chancery^  sa  foUows: 

We  are  of  opinion,  that,  upcm  the  true  construction  of 
the  will  of  George  Robinson^  Lancelot  HickSy  theran 
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mentioned,  must,  by  necessary  unpCcation,  to  eflS?ctuate        t75A 
the  manifest  general  intent  of  the  testator,  be  construed        ^"""^ n, 
to  have  taken  an  estate  in  tail  male,  he,'  and  the  hdrs  or 
his  body,  taking  the  name  ofBobinsons  notwithstanding         *^*    , 
the  express  estate,  devised  to  the  said  Lancelot j  for  his    ^^^a^^^/' 
life,  and  no  kriiiger.  It^4« 

MANSFtELO. 

»  T*  Denison. 

M.   ]foST£B. 

J.  E.  Wjlmot. 

A  decree  having  been  made  in  Chancery ^  Iby  the  lords 
commissioners  of  the  great  seal,  agreeably  to  this  opinion, 
on  an  appeal  to  the  House  of.  Lords,  the  same  vas  there 
affirmed,  by  the  opinion  of  the  judges,  on  the  13th  of 
February^  1757. 

N<  B.  Sir  Joseph  Jekyll,  in  his  decree,  in  another 
cause,  on  the  same  will,  on  the  17th  of  ^;)ri7,1733,  ordered 
this  nemarkable  declaration  to  be  inserted,  viz.,  Latuelot 
Robinaon  is  entitled  to  an  estate  for  life,  remainder  la  the 
eldest^  and  but  one^  son  of  L.  J2.,  for  his  lifcy  they  per- 
forming the  conditions  in  the  will ;  and  the  remainder 
ynR,  go  over  to  W»  R^9  the  testator^s  heir  at  law. 


.»    •     » > 
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stated. 


Same  t^m.  THE  KING  agt.  BOYCOT. -KiA      * 

Rulegranted      Mb.  Aston  moved  to  quash  an  bdictmOBta^jaiiul'tfifc 

for  qaathing  ^fendant,  for  not  taking  upon  himidf  the  office  rf  ami 
ao  indict-  _■;     ^      ,  _ .     "_  £        ,    .     ,  -  ot 

ment  upon     staUe,  for  the  towD&mp  of  SuUoh^  m  tUe  town  (rf.  rShttwu 

objectioDS       ^rjr,  which  set  forth,  tiiaton  theftSd^Ociobef^aSGeQ.S^ 

and  long  before,  the  ddendant  was  an  inbabitaBt,  &e(.^and 

that,  at  a  court  leet,  held  the  saidSSki  of  Ombfr,  and 

further,  held^  by  adjournment,  on  the  26th  i)f  Qciobery 

defendant  was  chosen  constable,  &c. 

'Ae  objected,  1st,  it  is  not  shewn  that  the  defendant  was 
an  inhabitant,  &c.,  at  the  time  he  was  chosen,  which^  fras 
on  the  S6th,  and  he  b  only  said  to  have  be^  i|ii  ipp 
habitant,  &c.,  on  the  93d. 

Sdly.  The  indictment  is  defective,  and  unintelligible, 
for  it  is,  that  he,  the  said  IV.  B.,  at  acourt  leet  there 
holden,  the  inquest  duly  sworn,  &c.,  did  present,  &c. 

8dly.  It  is  not  shewn,  that  the  court  held  by  adjourn* 
ment,  on  the  S6th,  was  holden  within  the  jurisdiction,  &c. : 
for  it  is,  that,  at  a  court  leet  held  at  the  Guildkally  within, 
&€.,  on  the  SiSd,  and  further  held  by  adjournment  on  the 
S6th,  &C.,  whereas  it  ought  to  be  shewn  to  be  within  the 
jurisdiction.  J7o&.  66.  9  0.51.  8  feft.  415.  pi.  48. : 
and  this  even  in  the  case  of  superior  courts.  5  Mod. 
96.    Vaugh.  129. 
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4.  That  the  allegation,  that  the  defendant  had  duenotice, 
&c.y  amounts  only  to  a  general  notiiiam  habuii^  which  is 
m.  All.  78.  6  Mod.  96.  Comb.  828.  6  Mod.  127. 
Lord  Raym.j  68,  S.  C.    2  Hawk.  P.  C.  64.  c.  10.,  $  46. 

Mr.  Nar€s^  on  the  same  side^  cited  a  MS.  case,  HS.  £,  b. 
14  G^o.  II.,  jRex  V.  Nicholas^  where  J>f,  C.  J.,  said,  he 
had  seen  the  case  in  5  Jlfocf.,  and  the  notes  of  Lord 
Raymond,  and  Lord  iCt/v^^of  that  case^  wherein  it  was  said, 
per  Holt,  C.  J.,  that  if  the  person  chosen  be  present  in 
cofort,  the  steward  may  swear  him  into  office,  but  if  he 
dbes  not  appear  before  the  court  is  ended,  the  steward 
cauQOI  swear  him,  but  must  summon  him,  in  convenient 
time,  to  take  the  oath  of  office  before  a  justice  of  peace, 
and  flib  mast  be  specially  shewn  in  the  indictment 

Bule  nisi. 

•  To'wards  the  latter  end  of  the  term,  the  rule  for  quash-  ' 
ing  l3ns  indictment  was  made  absolute,  without  argument : 
Mr.  Morton,  (counsel  for  the  prosecution),  thinking,  the 
cbjections  could  not  be  got  over. 
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Same  term. 


ROYAL  EXCHANGE  INSURANCE  COM- 
PANY  agt.  VAUGHAN.- K.  B. 


The  Rojal        Trespass,  for  taking,  and  carrying  away,  two  leather 

Exchange  buckets,  belonging  to  the  company.     Plea,  not  guilty. 

Company,  A  qpedal  verdict  was  found,  to  the  following  effect 
for  insanng 

l^^re  &C.       That,  by  an  act  of  parliament,  made  in  the  uxth  year 

are  atsetsa-    of  his  late  majesty,  (enUtled,  ^^  An  Act  for  the  better 

?J^®^*.      securing  insurances,  on  ships,  and  bottomree,"  &c.j,  the 

their  corpo-  king  is  empowered,  by  indenture,  under  his  great  seal,  to 

rate  capa-      incorporate  such  persons  as  he  sees  fit,  for  the  insurance 

city,  m  re-        ^  ,  f      -        ,       ,  ^  ,      «.       .  „     , 

•pect  of  the  ^  ships,  &c,  by  the  names  of  the  Ri)yal  Exchange  In^ 

capital,  surance  Company^  and  the  London  Insurance  Company, 

which  they 

are  entitled 

to  possets  Each  company  to  have  a  sufficient  stock,  in  ready 

"hf  "^  ^*f  >7  *"*^°^>  ^  answer  their  pcdicies. 

Geo.  L 

J.  ^J!!^'  ^^^'  Each  to  raise  a  capital,  by  subscription,  or  other  lawful 
means,  not  exceeding  <£l,600,000,  and  subscribers  to  be 
proprietors,  and  to  be  exempted  £rom  taxes,  or  rateai,  in 
respect  thereof' 

That  on  the  £2d  of  JunCy  6  Geo.  I.,  charters  issued, 
under  the  great  seal,  in  pursuance  of  the  said  act,  «p> 
pointing  a  governor,  sub-governor,  deputy-governor^  and 
twenty-four  directors. 

That,  on  the  29th  of  April,  7  Geo.  I.,  by  another 
charter,  reciting  the  former,  and  that  it  would  be  bene- 


S.C. 
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fidal  to  eactend'  the  insimuices  to  lives,  acddents  by  fire,        1756, 
«nd  to  houses  and  goods,  therefore  the  same  persons  are         ''^'^ 

thereby  incorporated  to  be  a  company,  by  the  name  of  the  Exch^  n^  e 

Royal  Exchange  Insurance  Campanyj  for  insuring  from  Insurance 

losses  by  fiie,^  &c.y  which  might  purchase  laods^  not  ex-  Compakt 

ceeding  <^1000  per  annum^  aad  have  a  capital  stock,  not  *     'S^* 

exceeding  <£500,000 ;  and  the  company  covenant  to  keep  Vaughan. 
a  sufficient  stock  to  answer  their  policies,  the  stock  to 
bfe  made  transfeiaUe,  and  proprietors  may  de^se,  &c. 

That  his  ittdd  majesty,  (as  (kr  as  by  hb  prerogative  he 
might),  did  give,  and  grant,  to  this  corporation  the  same    \    / 
powers  as  in  the  former  patent.  .    -     .  •  , 

'  That,  by  virtueof  this  last  charter,  they  became  a  cor-  *  1 

paraCioYi  (far  insuring  i^nst  losses  by  fire^  8cc.,  and 
nMed  a  sufficient  firad  to  answer  their  policies,  caHed 
tlikeir  «a]^tal  ^tode,  separate  ftom  the  stock  of  the  other 
cwiptmy,  and  which  consisted  of  jf800,000,  and  had  an 
office  for  this  kind  of  insurance ;  but  that  both  companies  ■  ^  .  ■ 
wete  urid^  the  direction  of  one  general  court,  and  that 
the  <£S00,000,  capital  stock,  was  raised  out  of  the  com- 
pany's other  capital,  in  proportion,  on  the  proprietors' 
«^)Ock,  and  not  distinct,  nor  were  any  separate  dividends 
made  thereof,  but  were  always  carried  to  the  account  of 
ihe 'first  company,  to  answer  the  caHs  of  bodi  companies, 
jcHndy. 

That'thei^  are  seveml  offices  in  London,  for  insuring 
from  fit^, that  ate  supported,  and  carried  on,  by  private  pier- 
icM,  ■  Without  act  of  pariiament,  and  particularly  the  Sttn 
Fire  Office,  which  has  always^  paid  to  the  land  tax,  but 
that  the  present  office  never  was  assessed,  till  the  commis- 
moaenhunder  the  land  tax  act,  S7  Geo.  II.,  c.  4.,  on  the 
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Royal 
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Iksueance 
Company 
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Sth  of  July^  1764,  oideted  them  to  be  ^netted  to  the 
ward  of  Cornhilly  (in  whidi  they  keep  their  office),  and 
Cobben^  and,  the  defendant,  Faughonj  two  sworn  aaseasoiB, 
afisessed  them  at  £60  per  annum^  for  their  stock;  but 
whether  they  are  asseBSable,  in  reepect  therec^,  i^  Bot»  it 
the  doubt  of  the  jury,  &c. 

|ifr.  E.  Harvey  J  for  the  phdntiff,  todc  notice,  that  the 
company  was  set  on  foot  by  several  eminent  merchants^ 
who  thought  it  would  be  highly  advantageous  to  trade : 
that  the  act,  and  the  two  charters,  were  obtained  at  k 
great  expense  (<£0OO,OOO):  that  the  company  mtended 
it  as  an  office  for  all  kinds  of  insurances,  generally,  but 
being  advised  it  did  not  extend  to  insurances  on  lives,  and 
agmnst  losses  by  fire.  Sec,  they,  in  less  than  a  year  after, 
appHed  for,  and  obtained,  die  duid  charter,  to  xemedy 
that  defect;  and  seemed  rather  to  insinuate,  than  inaiati 
that  diis  ought  to  be  considerBd  only  as  a  further,  and 
oomplete,executionof  the  power  given  to  the  company  by 
the  act  of  parliament,  and  so  exempted  firom  taxes :  but,  if 
it  could  not  be  so  oonmdered,  he  then  inosted, 


1st  That  there  were  no  words  in  the  land  tax  act  that 
<sharged  this  stodc. 

Sdly.  If  there  wa*e,  yet  the  assessing  a  sum  in  gross 
on  the  company  was  ill,  and  should  have  been  by  separate 
assessments  on  the  proprietors,  as  upon  part  of  their  per- 
sonal estate;  and  that,  as  all,  or  most  of  their  captal  was 
lodged  in  the  public  fimds,  it  would  be,  indirectly,  taxii^ 
diose  funds,  whidi,  by  law,  are  expresdy  exempted. 


1.  The  jdause  on  which  (as  I  appose)  the 
have  assessed  the  company,  is  that  in  p.  75,  concerning 
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the  New  Bimr^  and  other  water^works,  and  tfie  shares,  or 
interestay  of  all  peraonsin  any  office,  or  stock,  for  insurance 
from  fire,  to  be  paid  fiir  out  of  their  next  dividend. 

This  company  b  entitled  to  the  moat  favourable  coo- 
strucdon  of  the  act :  1.  having  long  usage  on  their  side, 
(which  is  the  best  interpreter  of  all  laws).  St.  This  being 
an  amiual  act,  and  so  many  sensible  men  among  the 
commissionera  in  London^  that,  had  they  not  looked  cm 
thia  fimd  as  exempted,  it  must  be  supposed,  they  would 
have  ordered  thar  members  to  apply  for  a  dause  to 
rectify  the  act,  in  this  particular.     . 

It  is  a  general  rule  with  the  k^gtslature,  not  to  have 
recourse  to  descriptions,  where  the  pemms  intended  have 
a  legal  name.  This  clause  in  the  act  was,  plainly,  levelled 
at  those  insurance  offices  that  were  set  on  foot  by  private 
persons,  without  any  charter,  and  having  no  hgal  name, 
whereby  they  might  be  described ;  and  die  verdict  ha8» 
accordingly,  mentioned  aoe  of  those  offices,  as  an  example^ 
which  has  paid  the  tax,  but  the  present  never  did :  and, 
upon  looking  into  old  land  tax  actff,  previous  to  this 
charter,  I  find  the  very  same  clause  in  them,  which  makes 
it  clear,  that  this  company  was  iiot  the  olgect  of  that 
clause. 


1756. 

RoYAXi 

exchancb 

Insubamcjb 

Company 

Vauohaw. 
K.  B. 


Besides,  they  are  inoorporated  for  other  purposes,  be- 
sides insurances  from  fire,  viz.,  on  lives,  and  goods;  how  < 
then  can  the  company  be  assessed  for  a  particular  part  of 
their  stock  to  be  apjAed  to  insurances  from  fire? 

Again,  the  act  directs  the  tax  to  be  paid  out  of  the 
annual  dividends,  but  it  is  expressly  fi)und  that  no  such 
are  made  by  this  company;  and  I  am  told,  that  the 
Hand  in  Hand  office,  whkh  has  no  regular,  anntul,  divi- 

Y« 


SM 
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17^6.        dends,  but  only  every  seven  years,  though  not  a  oorpan^ 

1%  tion,  is  not  assessed :  and  as  to  an  objection,  that  may 

Exchange   ^  started,  that  all  public  companies  will  (if  this  distinc- 

'  Insubance  tion  be  allowed),  alter  the  m^od  of  dividing  th^  profits, 

such  alteration,  being  purposely  to  avoid  die  act,  would 

be  a  fraud,  and  void. 


COMPANT 

agi. 


Vauohav. 


K.  B. 


2dly.  If  they  are  assessable,  it  ought  to  be  as  for  port  of 
the  respective  proprietors^  personal  estates,  for,  by  the 
charter,  the  stock  is  made  transferable,  and  they  may 
devise  it;  so  that  it  is  not  the  property  of  the  corpora* 
tion,  as  the  buckets,  engines,  &c.,  prc^perly  are.  And 
this  method  of  taxing  makes  a  great  difference,  for  they 
will  then  be  taxed  in  the  ward  where  they  live,  and,  con- 
sequently, what  they  pay  on  this  account  will  go  in  ease 
of  their  own  assessments.  So,  suppose  the  l^islature 
should  hereafter  tax  the  funds,  surely  it  will  fiiU  on  the 
several  proprietors,  and  not  be  raised  on  the  company, 
generally,  in  the  ward  where  their  office  happens  to  be 
kept 

Mr.  Williams^  for  the  defendant. 

Mr.  Harvey  has  mistaken  the  dause  on  whidi  the 
company  are  assessed,  which  is  in  page  48,  ^'  That  aH 
persons,  bodies  politic  and  corporate,  shall  be  assessed, 
&c.  :^  and  page  64,  '^  That  no  person,  or  persons,  bodies 
politic,  or  corpcxate,  shall  be  exempted."^ 

The  two  charters  of  the  2Sd  cSJune^  6  Geo.  I.  were  a 
.fiill  execution  of  the  power  vested  in  the  crown  by  the 
act  of  parliament,  and  the  king,  by  his  prerogative,  could 
not  exempt  any  subject  from  taxes  imposed  by  parlia- 
ment; and  therefore,  how  subsequent  statutes  may  con* 
trol^  or  alter,  a  precedent  one,  is  now  out  of  the  questiott. 
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M  the  privileges  qF  this  last  corporation  are  granted  by 
the  king^s  prerogative  merely^  and  though  it  consists  of 
the  same  members  with  the  other  company,  it  is,  to  all 
]|itent8  and  purposes,  a  different  corporaticm,  and  a 
distinct  stock  is  directed,  and  found  by  the  verdict :  and 
all  the  subsequent  facts  in  the  verdict,  and  which  may  be 
called  facts  found  on  the  part  of  the  plaintiff,  tend  only  to 
shew,  that  no  distinct  dividends  have  been  made ;  but 
this  is  not  an  assessment  on  the  dividends,  but  on  die 
cajntaL 

Some  wdght  has  bera  laid,  that  the  .£800,000  was  ori- 
ginally part  of  the  <£1,500,000,  capital  of  the  first  com- 
pany, and  which,  by  the  act,  was  exempted,  &c. ;  but  it 
bding  now  applied  to  answer  another  purpose,  the  pri- 
vilege is  gone,  as  lands  holden  by  the  crown,  and  after- 
wards coming  into  the  hands  of  a  subject,  lose  privileges 
they  enjoyed  whilst  in  the  hands  of  the  crown. 

As  to  the  objection,  that  this  company  never  have  been 
taxed,  the  great  fall  of  rents  within  the  dty  of  late  years 
has  occasioned  the  assesnng  personal  estates,  which  has 
not  been  done  till  of  late. 

It  has  been  said,  that  this  is  an  indirect  way  of  taxing 
the  funds,  but  that  is  all  foreign  matter,  not  found  by  the 
verdict,  and  therefore  out  of  the  question: 

So  the  objection,  that  the  tax  should  be  on  individuals, 
and  not  on  the  whole  collective  body,  falls  to  the  ground, 
as  we  proceed  on  the  clause  in  page  48,  and  not  on  that 
in  page  75. 

Mr.  Harvey,  in  reply,  observed,  that  the  case  was  ex- 
tremely narrowed,  and  had  taken  somewhat  a  different 
turn,  by  the  defendant's  waiving  the  clause  of  page  75, 
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which  he  jrelied  on  at  the  trial,  and  now  relying  on  that  in 
page  48 ;  yet  he  insiBted,  that  the  stock  was  the  distinct  pro- 
perty of  each  proprietor,  and  to  be  assessed  accordingly, 
for  they  may  devise,  or  dispose  of  it,  without  the  consent 
of  thecorporatioti.  Wttfe  it  land  puxtfaased  by  thd  com* 
pany,  or  plate  for  di^  common  use,  or  their  buckets,  it 
mi^t  be  otherwise. 

Ryder,  C.  J. 

The  case  has  taken  a  very  different  turn,  by  Mr.  IVii* 
liams  waiving  the  clause  of  page  76,  and  relying  on  that 
in  page  48;  afeid  the  question  now  is,  whether,  prmA 
/itctir,this  companyisassessaUefor  their  stock  by 27  £reo.  IL 
9dly.  If  so,  whedier  there  is  any  thing  in  the  act  of 
6  Geo.  1.,  or  the  charters,  to  exempt  it  I  own^  I  should 
have  had  great  doubt  on  the  clause  in  page  76,  but  the 
other,  in  page  46,  is  very  extensive,  and  mentions  corpo- 
rations spedfioaUy ;  and  though  the  tax  is  usually  termed 
the  land  tax,  yet  it  includes  personal  estates,  on  which 
annual  advantage  is  or  may  be  made. 


That  this  is  the  estate  of  the  corporation  inaome  senan 
is  certain ;  whether  it  be  so  to  be  considered  in  the  pre- 
sent, is  the  question :  that  each  member  has  a  distinct 
rights  according  to  theshare  he  possesses  in  that  stock,  is 
not  denied,  and  is,  and  must  be,  the  casein  every  oorpcnu 
tion,  yet  so  as  to  be  subject,  in  the  first  place,  to  all  the 
specific  charges  of  the  community;  and  the  stock  he 
transfers  must  still,  to  whose  hands  soever  it  conies,  be 
subject  to  such  charges,  and  he  can  dispose  of  Tio  matt 
than  the  suiplus:  and  therefore  the  method  the  asses- 
sors have  taken  seems  to  be  the  most  equal  they  otxiM 
pursue ;  and  the  whole  body,  by  that  means,  bears  their 
])roportion  of  the  charges. 


As  to  the  other  point,  it  cannot  be  pretended,  that  this 
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corporalioq  caohave  any  benefit  of  tb(9  statute,  6  Geo.  I.,       1756, 

turn  can  the  wordB  in  tbor  charter  exempt  them  &om  the 

tax. 


ROTAI; 

EXCHAMOB 

IffBUEANCK 

Denison,  J.  Compaivy 

I  am  of  the  same  opinion,  as  to  the  last  pcnnt.    There  ^S** 

must  certainly  be  some  method  or  other  of  taxing  eor-  Vatohak 

poratifaiay  ao  that  the  propriety  of  ibis  assessment  is  ra^  ^kb^ 
dier  mattnr  c£  usage,  than  law,  and  therefore  that  pmnt 
should  be  inquiied  inta 

Fo^ler^  J. 

If  this  case  falls  within  the  clause  in  page  46,  it 
is  deadly  i^steable,  and  not  within  the  exemption  of 
6  Geo.  I.  They  are  distinct  curporalians,  and  were 
obliged  to  have  distinct  captals,  which,  if  they  have 
neglected  to  do,  they  hove  deceiyed  the  crown,  and  the 
adventurere  who  relied  thereon. 

liiong^  they  haire  a  distinct  interest  in  their  respective 
shares,  yet  not  so  as  to  sever  it  fnom  the  general  fund. 

The  te»our  of  the  act  shews,  that  adventurers  of  this 
kind  are  taxable,  if  not  particularly  exempted. 

mtnua,  J- 

I  think  that  this  is  the  personal  estate  of  the  corpora- 
tion,  and  falls  under  Uie  clause,  page  48.  As  to  the  ob- 
jection, that  the  proprietors  would  by  this  means  he 
tirioe  charged,  onee  as  members  of  the  corporation,  and 
agajo  where  they  live,  I  think  this  is  not  so,  for  the  tax 
on  the  company  is  in  respect  of  th^  capital,  and  that 
where  they  live,  only  on  the  dividends,  after  they  are 
reeeived,  and  90  beopme  part  of  a  separate  personal 

UUerius  consilium. 
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1 756.  This  case  was  again  axgued  in  Hilary  tenn^  SO  Geo.  II., 

by  Mr.  Nares,  for  the  plaintiff,,  and  Mr.  Norton,  for  the 
defendant ;  but,  as  it  is  a  single  point,  and  of  no  di£Bculty, 
I  omit  their  arguments.  In  that  term,  judgment  ,was 
given  as  follows : 

Lard  Mansfield,  C.  J. 
](.  3^  The  hint  I  gave  of  the  clearness  of  the  case  in  my  ap- 

prehension,  when  Mr.  Nare$  hegsai  his  argument,  was 
with  a  design  to  have  eased  him  of  the  difSknilty  of  aigu*. 
ing  so  up-hill  a  case ;  but,  as  he  chose  to  proceed  in  his 
argument,  I  have  been  endeavouring,  to  the  utmost  of 
>  my  power,  to  raise  a  doubt,  or  find  out  a  point  in  the 
case,  as  I  suppose  Mr.  Nares  argued  with  his  opinion, 
but  have  not  succeeded. 


The  question  is  not  between  the  public,  and  the  com* 
pany,  but  between  the  division,  or  place,  and  than. 

I  believe,  when  this  specnal  verdict  was  found,  it  was  to 
settle  the  point  whether  they  were  assessable  at  all;  for 
the  point  now  argued,  as  to  where  they  are  assessable, 
has  nothing  found  relative  to  it,  with  r^;aid  to  the 
shares,  &c. 

It  is  plain,  by  the  express  words  in  page  48  of  the  act, 
that  they  are  liable  to  the  tax ;  and  being  so,  it  is  equally 
clear,  that  the  tax  must  be  imposed  on  the  corporate  body, 
and  not  on  individuals,  as  it  woidd  be  imposable  to  col- 
lect it  from  them,'  for,  as  Mr.  Norton  has  obaerved, 
shareowners  in  the  stock  of  this  corporation*  may  reside 
in  places  beyond  sea. 


As  to  the  inequality,  by  raising  it  all  where  the  office  is 
kept,  and  so  easing  that  division  in  a  very  unequal  pK^- 
portim  as  to  their  assessment:  that  is  an  inconvenience 


NOTES  OF  CASES  IN  K.  B.  Jcc.  329 

which  has  sabnsted  ever  nnoe  4  and  5  W.  and  If.,  that        ijse. 
settled  all ^e  divisioos,  and  it  cannot  be  prevented;      yl^^ 
though  many  places  that  were  fields^  and  waste  grounds.  Exchange 
and  assessed  in  prbportian,.  are  now  covered  with  build-  Insuhahcs 
ingsy  and  have  robbed  the  other  parts  of  the  town  (that    Company 
were  then  built  upon,  and  valued  aoooxtling^y),  of  the        ^- 
chief  of  their  mhabitants.  Vaughan. 


I  take  it  for  granted,  that,  when  this  special  verdict 
was  found,  it  was  imagined,  the  assessment  was  under  the 
clause  in.  fol.  75»  which  was  for  another  purpose.  But 
that  is  not  so. 

•  The  case  is  too  plain  to  be  argued,  and  is,  I  think,  a 
self-evident  proportion. 

Denuoftj  and  Foster^  Js.,  concurred.  Absenle^  Wil- 
motj  J. 

Judgment  for  the  defendant. 


K.  B. 


THE  KING  agt.  DAVIES. K.  B.  1756. 

Thb  defendant  was  convicted  in  the  penalty  of  <£10,      20  6.  2.  ' 
under  an  act  of  92  60^.  II.,  (for.  better  cleansing,  and   . 
lighting,  thd  streets^  and  repairing  the  highways,  of  the  tionfrompa- 
pacish  of  Saint  Leonard^  Shorediteh)^  for  neglecting  to  ^^^  offices, 
take  upon  himself  the  office  of  collector  of  the  rates,  cate^ut^erio 
under  the  said  act,  though  properly  appointed  thereto  andllfT.d., 


830  NOTES  OF  CASES  IN  K.  R  &c. 

1756.  by  the  trustees.  The  defendant  insbted  4m  the  benefit 
of  10  and  11  fV.  IIL^aa  assignee  of  a  certificate,  obtnned 
by  one  Hickman^  at  the  Old  Bailey  semons,  on  the  12th  of 
Jauuaryj  17124,  of  hk  having  convicted  one  •BU0'  of 
stealing  a  btovn  maie  within  the  said  pariah,  and  duly 

K,  B.       obtained  hifi  certificate  thereof;  which  vas  enrolled  cm  the 

S4th  of  January^  and,  on  the  4th  of  Ftbrmty^  1724» 

extends  tea  aaagned  by  him  to  the  defendant. 

coUeetocsbip        ®  ^ 

of  rates,  es- 

ublished  by      That,  by  10  and  11  JF.  IIL,  the  oeitificate  entitles  the 

for2e?*dSy  V^^  ^  ^  assignee,  to  an  exemption  fixan  aU  parish 
of  a  surveyor  and  word  offices  whatsoever,  within  that  pariah, 
of  highways 

tran^err^         ''^  sessions,  on  ajqpeal,  confirmed  the  conviction^  whidi 
by  the  act^     was  now  removed  hither  by  certiorari^  and,  being  put  in 

in^  that  ap- 

pomtmeDt         Serjeant  Haywardy  to  quash  the  conviction,  and  ooiw 

S^  Q^  firmation. 

Two  questions  may  be  made  in  this  case. 

Ist.  Whether  this  is  a  new  office  created  by  the  act  of 
22  Geo.  II.,  or  only  an  alteration,  and  taking  away  a  part  of 
an  ancient  office,  viz.  that  of  surveyors  of  the  highways  ? 

2dly.  Supposing  it  a  new  office,  whether  it  is  not  a 
parish  office,  within  10  and  11  W.  III.  ? 

1st  To  define  what  a  pariah  offieer  is,  he  must  be  a 
paristnon^,  and  one  whose  bastness  it  is  to  overlook  the 
aflairs  of  j9ie  parish,  in  sone  d^tee,  but  it  is  nol  iieee^ 
sary  that  be  should  be  chosen  by  the  parishioners;  and 
there  axe  officers,  indisputriily  parish  officers,  who  are 
not  flO  chosen,  as  constables,  tSie  oM  offio^  of  births,  «id 
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burials:  atid  surveyorg  of  the  highways  are  also  in  fact 
nominated  by  the  justices  of  the  peace. 

By  the  new  act  of  22  Geo.  IL,  the  office  of  surveyor  of 
the  highways  in  this  parish  is  taken  away,  and  vested  in 
two  persona)  to  be  elected  out  of  the  parisfaionersy  to  be 
called  oollectors  of  rates. 

The  duty  of  the  aurveyars  was  to  collect  money,  and 
hire  labourers,  and  lay  out  the  money  in  the  repair  of 
the  roads :  the  collection  of  the  rates  is  the  most  laborious, 
and  diffieuh  taak. 

The  duty  of  the  officers  under  this  statute  is  near 
akin  to  the  surveyors^:  the  commissoners  are  to  choose 
out  of  the  paiifihionen  these  annual  offioen,  called  col* 
lectors  of  rates  (who  are  not  U>.  serve  again  far  seven 
^  years),  and  they  are  to  collect  the  rates,  and  pay  the 
money  to  the  tnistee6>  who  wee  to  pay  it  over  to  their 
own  surveyor* 

Part,  therefore,  of  the  burthen  of  the  office  is  taken 
away,  but  still  it  remains  a  paridi  office.  The  persons 
who  elect  them,  maktt  no  diiference;  and  if  a  (uture  act 
df  parliament  chonld  direct,  that  all  officers  of  parishes 
ihmikl  be  cboien  by  the  judges  of  this  oourt,  they  would 
stUl  vemam  parish  offioers. 

The  person  appcnnted  is  certainly  an  officer,  and  wlMit 
kind  of  an  officer,  if  not  a  parish  officer,  I  am  at  a  loss 
to  guess :  he  is  to  be  chosen  out  of  the  parishioners,  and 
to  do  the  business  of  the  parish. 

I  apprehend,  that  the  person  executing  thiscAioe  wdbki 
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1756.       thereby  gain  a  settlement ;  which  he  could  not  do,  unless 
be  was  a  parish  officer. 

Mr.  Laimson^  e  control. 

K.  B.  Ilia  officer  is  only  to  collect  the  money :  he  is  not  ap- 

pointed by  the  parishioners,  in  vestry ,  but  by  the  commis- 
sioners, and  isa  kind  of  servant  to  them;  and,  ifthis  isa 
parish  office,  the  place  of  collector  of  tolls  under  a  turn- 
pike act  may  be  deemed  so. 

He  is  neither  appointed  in  the  same  manner  aa  sur- 
veyors, nor  is  his  'duty  the  same.  The  justices  are  to 
appoint  surveyors,  out  of  a  list  given  them  by  the  par 
rishioners,  and,  when  they  are  appointed,  they  are  to  view 
the  roads,  and  supervise  the  repair  of  them;  but  this 
office  has  no  such  duty  annexed  to  it. 

Bendes,  by  this  act  of  22  Geo.  II.,  tbe  trustees  are  to 
appoint  surveyors,  and  also  beadles,  watchmen,  &c.,  yet, 
surely,  these  cannot  be  called  parish  officers. 

Tlie  act  of  parliament  provides,  that  persons  paying 
these  rates  shall  not  gain  settlements,  which,  I  appre- 
hend, proves,  they  are  not  to  be  deemed  parish  rates ;  and 
it  would  be  extraordinary  to  say,  that  a  person  collecting 
rates  not  parochial  should  thereby  be  deemed  a  parish 
officer.  This,  too,  is  an  office  created  ance  10  and 
U  W.  III. 

Reply. 

Collectors  of  tolls  may  be  any  strangers,  but  these  out 
of  parishioners.  , 
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As  to  this  office  bang  created  nnce  10  and  11  W.  III.,       1756. 

that  is  no  objection ;  otherwise  churchwardens  of  new    —/""C^ 

.  .  i\        1       . 1 .     1  The  Ktnff 

erected  parishes  would  not  be  within  that  act. 

%rfer,C.J.       .  Jl^ 

Two  questions  are  made  in  this  case.  K.  B. 

1st  Wh(ether  this  is  a  parish  office? 

iid.  Whether  a  parish  office  within  the  meaning  of  the 
statute  of  10  and  11  W.  III.? 

Ist  As  to  the  first  question.  It  is  clearly  a  parish 
office.  The  duty  is  to  be  performed  within  the  parish, 
and  the  officer  is  to  be  chosen  out  of  the  parishioners 
only ;  and  it  is  not  necessary  he  should  be  chosen  by  the 
parishioners. 

'  2d.  It  is  objected,  that  this  is  a  new  created  office,  and 
that  the  act  of  fT.  III.  does  not  extend  to  such.  But  that 
pcnnt  (which  may  be  a  nice  one)  is  not  necessary  to  be 
determined  in  this  case.  For  though  the  office  is  called 
by  a  new  name,  and  only  takes  in  part  of  the  old  office, 
yet  I  take  it  still  to  be  the  old  office.  The  act  of  2S 
Geo.  II.  does  not  seem  to  have  taken  away  the  office  of 
surveyor  of  the  highways,  but  has  only  given  a  new 
name  to  part  of  that  office.  I  apprehend,  it  still  remains 
the  old  office,  or  part  of  it,  and  that  the  defendant  is 
exempt  by  this  certificate. 

PenisoTif  J. 

The  act  of  10  and  11  ff.  III.  should  have  a  liberal 
construction. 

The  commissioners  are  not  obliged,  by  2i  Geo,  II.,  to 
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appoint  surveyors,  but  collectors  must  be  appointed:  if 
they  should  appoint  both,  still  the  offices,  thus  divided, 
remain  the  old  <^ce  of  surveyor,  broke  into  two  parts; 
therefor^  clearly  a  parish  office. 

1^  3^  As  to  the  second  question,  a  covenant  to  pay  taxes 

extends  to  taxes  after  created :  so  the  privilq^  of  at- 

tomies  extends  to  new  dudes:    Rex  v.  Evendor,  (Str. 

) ;  and,  m  my  opinion,  the  exemption  would  extend 

to  new  created  pariah  offices. 

Foster,  J. 

I  think  clearly  the  defisodant  is  exempted.  This  is 
certainly  a  parochial  office.  The  duty  b  confined  to 
repcuring  the  roads  in  that  parish.  If  the  collector  r»» 
moves  out  of  the  parish,  the  trustees  are  to  appoint  a 
new  one. 

I  apprehend,  this  is  no  new  office,  but  only  the  oU  one 
new  modelled :  but,  if  it  was  a  new  office,  still  I  think 
the  exemption  extends  to  it,  if  a  parochial  office.  Cler- 
gymen are  exempted  by  common  law  fitom  all  temporal 
offices,  and  that  extends  to  offices  newly  created  by  act  of 
parliament. 

fVilmot,  J. 

The  wordsof  10  and  11  W.  III.  are  very  general,  and 
such  acts  are  to  receive  a  laigey'and  liberal,  construction. 
I  should  therefore  be  inclined  to  think,  that  if  this  was  a 
new  created  office,  yet  the  exemption  would  extend  to 
it.  But  the  present,  I  apprehend,  is  not  a  new  office, 
but,  very  clearly,  part  of  the  old  office;  and  it  b  totally 
immaterial  by  what  name  it  is  called. 

Conviction,  and  affirmance,  quashed* 
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Same  term. 
Debt  oa  bond:  on  cjfer  of  the  condition,  (which  To  an  action 
fecited  three  original  bonds  entered  into  by  the  phuntiff,  ^  ^^^fi 
and  the  defimdant,  jcnntly,  to  A^  B,j  and  C,  for  di£.  for  payment 
ferent   sums,  and  that  the  defendant  had  agreed  to  ^  third  per- 
dischaige  them  on,  or  before,  the  11th  of  Juiif,  17S4,  jujeedeli- 
and  in  the  mean  time  to  indemnify  the  plaintiff,)  the  vered  hit 
defendant  pleads,  that  afW  the  11th  of  June,  1784,  and  ''^'''  ^^ 
before  the  bringing  this  action,  to  wit,  on  the  8th  of  di^  ^^  ^ 
Sq^iember,  1784^  the  defendant  dischaiged  the  said  three  g^.  pl^a, 
seyeral  oUigations,  and  that  the  plaintiff  hath  not  been  ^^  ^  ^^^  ^ 
damnified.    To  this  plea  the  plaintiff  demurred,  and  to  Atm.:  where- 
tfalU  was  ajobder  in  demurrer.  »    JEdntlff'had 

a  rule  to 

Mr.  Waiiam^  fee  the  plaintiff.  withdraw  his 

demurrer, 
&c. 

Thd  <mly  question  is,  whether  this  is  a  good  plea, 

within  4  and  5  Arm^  ch.  16,  $  IS,  as  it  was  certainly 
bad  at  common  law,  which  allowed  of  no  other  payment 
than  at  the  day,  precisely,  according  to  the  condition,  to 
remedy  which  the  act  was  made,  but  only  extends  to  the 
case  of  bonds  conditioned  for  payment  of  a  lesser  siun  at 
a  future  day  In/  the  obligor  to  the  obligee.  The  present 
case  is  neither  within  the  equity,  nor  letter,  of  this  law. 
1st  It  is  for  payment  of  money  to  strangers.  Sdly.  It 
is  to  indemnify  the  obligee,  and  not  for  payment  of  a 
lesser  sum  to  him  at  a  future  day ;  and  this  act,  being  to 
defeat  a  right  of  action  before  actually  vested  in  the 
oUigee,  who,  at  law,  is  entitled  to  the  penalty  on  defisiult, 
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17^6.        is  not  to  be   construed  liberally;    and  so  the  court 
GiDWNGs    **^^^'  °^  *®  statute  8  Jac.  I.,  ch.  8.  §  1.    %  Buh.  68,  4- 

agt. 
61DDIN68. 


Comb.  105. 


If  this  should  be  construed  to  be  mthin  the  act,  it 
K.  B.  '     would  let  in  all  collateral  conditions  whatsoever,  though 
they  were  for  performance  of  covenants. 

In  this  case,  the  obligation  may  be  discharged  without 
the  payment  of  any  money  at  all,  as  a  tender  and  refusal 
would  be  a  discharge ;  it  being  to  pay  to  a  third  persoD, 
and  needs  not  be  pleaded  with  an  uncwre  prists  as  it 
must  when  to  the  obUgee  himself. 

As  a  bond  to  indemnify,  it  cannot  be  within  the  act,  as 
no  such  is  mentioned,  or  intended,  and  the  non-perform- 
ance, according  to  the  condition  itself,  is  a  damnification, 
1  Fent.  261.  8  Bnlst.  283.  And  suppose  the  plaintiff 
had  taken  issue  on  the  solvit  post  diemj  it  seems  it  had 
been  an  immaterial  issue,  Str>  994.  There  is  no  instance 
of  such  pleas  as  this  mnce  the  statute,  which  is  an  aigu- 
ment  that  they  are  not  good :  and  the  next  clause,  §  13, 
seems  to  shew  what  bonds  were  intended,  power  being 
^ven  to  bring  into  court  the  prindpal,  interest,  and  cost^ 
which  could  not  be  done  here,  as  nothing  b  to  be  paid  to 
the  plaintiff. 

Mr.  Althamy  for  the  defendant. 

This  is  a  case,  plainly,  within  the  equity,  and  intention, 
of  the  act,  which  was  made  in  furtherance  of  justice,  as 
the  preamble  sets  forth,  and  is  to  be  considered,  in  the 
highest  degree,  as  a  remedial  law,  and,  as  the  now  plain- 
tiff would  otherwise  unjustly  recover  a  penalty  of  <£440 
against  the  defendant,  when  it  appears  he  has  not  suf- 
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iered  a  farthing  damage,  the  court  will  construe  the  sta- 
tute  liherally,  in  suppresaon  of  this  misdiief,  according  to 
the  rule,  C.  L.  381 .  b.  865,  k\  for  thatthe  parliament  do  not 
use  to  set  down  all  the  cases,  but  some  by  way  of  ezam^ 
pie,  2  InsL  487 :  the  Ushop  of  N.  is  only  named  in  the 
statute  de  circum9pecte  agatis,  and  yet  it  extends  to  all  *  k  b. 
other  bishops;  and,  679)  on  32  ^.8:  which  pves  a  icL 
fa.  to  executors  and  assigns,  and  yet  is  extended  by  equity 
to  administrators.  So  4  JB.  8.,  ch.  T,  trespass  to  exe- 
cutorsy  dt  bonis  asportaiis  in  vita  testaiorisj  is  extended 
to  admimstrators.  Moore.  400,  pL  526. 1  FentASl.  And 
the  statute  of  Gloucester^  though  a  penal  statute,  giving 
treble  damages,  where  it  speaks  of  tenants  for  years,  is 
held  to  take  in  tenants  for  half  a  year,  C.  X.  54.  6.  2 
Inst.  802. 

Denison^  J. 

This  is  a  very  nice  case,  but  I  am  strongly  of  opinion^ 
as  at  present  advised,  that  it  is  within  the  equity,  and 
mischief  intended  to  be  remedied  by  the  statute,  which 
was  made  to  relieve  the  obligor  fiiom  the  strict  rule  to  ' 

which  he  was  tied  down  at  common  law ;  and  therefore, 
if  the  pbligor  has,  before  action  brought,  paid  the  whole 
debt,  and  interest,  to  the  obligee,  he  may  now  plead  it, 
though  after  the  day  mentioned  m  the  condition ;  and  to 
tie  it  down,  by  a  narrow  construction,  to  the  predse  words^ 
and,  because  the  payments  are  not  to  be  by  the  obligor 
to  the  obligee,  but  to  third  persons,  to  preclude  the 
obligor  fiom  the  benefit  of  the  act,  would  be  extremely 
hard,  as  he  is  clearly  within  the  equity.  I  think  that 
the  money  in  this  case  might  have  been  brought  into 
court,  and  paid  to  the  obligee,  as  a  trustee  for  the  three 
strangers,  and  that  an  issue  on  the  solvit  post  diem  would 
have  been  pertinent,  and  material,  and  not  within  the  case 
in  Str.,  which  was  to  pay  at,  or  before,  such  a  day,  and 
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the  mue,  and  vefdict,  bttng,  that  he  did  not  pay  at  the 
day,  were  immateria],  because  he  might  have  fudd  it 
before.  This  will  not  fall  within  the  cases  of  oc&teral 
ebiiditionsy  mentioned  by  Mr.  Williams,  as  it  is  expressly 
to(t  payment  of  a  lesser  sum  at  a  future  day,  and  though 
it  cOQtabs  a  cdlateral  matter  also,  (viz.  to  indemnify  the 
oMigee),  that  seems  not  material,  as  the  act  does  not 
reqube  it  to  be  for  payment  of  money  only;  therefore 
the  act  puts  the  case  of  payment  to  the  obligee  as  an 
example  merely,  and  the  substance  seems  to  be,  tlie  pay- 
ing the  lesser  sum  to  the  person  entitled  to  receive  it,  wh<^ 
kl  general,  is  the  obligee. 

Ryder,  C.  J.,  Foster^  and  JViltnot,  Js.,  took  time  t^ 
consider;  and  afterwards,  in  the  beginning  of  Trinity 
term,  Detiison,  J.,  (Ryder,  C.  J.,  being  dead),  bong 
about  to  deliifer  the  opinion  of  the  court,  the  counsel  for 
die  plaintifT,  apprehensive  it  would  be  agamst  them, 
moved  to  withdraw  the  demurrer^  and  take  issue  on  the 
pka  9  and  a  rule  for  that  purpose  was^  in  a  few  daja 
afbrwards,  made  abscdute,  on  payment  of  costs. 


STANDEN,  Lessee  of  WHEATLEY,  and  others,  agi. 
HALL,  and  others. 


Ox  a  rule  to  shew  cause,  why  the  master  should  not 


After  ver- 
dict, the  ......,-. 

party  sue-      review  his  taxation  of  costs  m  this  case,  on  a  suppoutioii 

ceedjng  !■       that  he  had  allowed  them  where  he  ought  not,  the  case 
entitled  to  ^i.        •       .i  ,   .  .         ^  .   ,  , 

the  costs  in-  ^^  ^^^  ^^'  •  "*®  cause,  being  at  issuei  was  earned  down 
quired  at  a 

former  assizes^  when  the  cause,  tsom  press  of  business,  was  made  a  rt* 
—'     Sayer^%72.S.C. 


NOTES  OF  OASES  IN  K.  B.  Juj. 


aso 


Uf  trial  at  Muidstone  asfnses,  in  Jugmt^  17S4,  but,  on 
account  of  the  niultipli<»ty  of  bustnefls,  made  a  remanet. 
At  the  next  Lent  assizesi  it  was  tried^  and  the  defendant 
had  ,a  verdict;  and  the  master  had  allowed  him  his 
costs  at  the  former  assizes,  when  the  cause  was  made  a 
remattet. 

Mr.  Solicitor  General^  for  the  defendant 

No  eosts  are  allowed  at  common  law,  but  the  stutute  of 
Glouceiter  gives  them  to  plaintiffs,  and  fS  ^ff.  8.  to  de- 
fendants. It  was  here  the  fault  of  neither  party,  that  the 
cause  was  mode  a  renianet,  but  the  event  of  the  cause,  at 
the  second  assizes,  shewed,  the  plaintiff  was  to  blame  in 
brin^g  the  action ;  and,  though  it  was  made  a  remanei^ 
jet  it  eondmied  one  and  the  same  cause  from  the  begin- 
ning to  the  end :  and,  as  the  defendant  at  last  succeeded, 
.  I  cannot  concdve  why  he  should  not  have  all  the  costs 
allowed  (as  his  case  is,  expressly,  within  the  words  of  the 
act  of  pariiament),  till  I  hear  the  reasons  from  the  gen- 
tlemen of  the  other  side. 

Mr.  Luke  Robinson^  on  the  same  side. 

By  the  word  cost$  is  meant,  the  necessary  expenses  of 
the  suit :  the  defendant  in  this  case  was  put  to  extraor- 
dinary expenses,  by  the  cause  being  made  a  remanet,  but, 
however,  those  expenses  were  necessary^  and  such  ought 
to'  attend  the  event  of  the  suit ;  and  in  the  crown  office  it 
is  the  constant  practice  to  allow  costs  in  such  cases, 

H,  B.  Mr.  Burrow,  the  master  of  the  crown  office,  in- 
formed  the  court,  the  practice  was  so  on  the  crown  ade. 


\JM. 


K.B. 


Mr.  Norton,  on  the  other  side. 

22 
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175(9.  This  cause  was  made  a  remanet  by  thie  default  of  so* 

body,  but  merely  for  want  of  time  to  try  it. 

The  act  of  the  court  of  necessity  shall  turn  to  the 
wrong  of  no  man ;  and  if  the  parties  in  this  case  both 
bear  their  own  charges,  ndther  side  will  be  injured,  but  if 
one  bear  the  whole  expense,  it  will  be  a  manifest  hardship 
on  him ;  and  it  is  the  constant  practice  in  C.  £.,  not  to 
K.  B.  allow  costs  in  such  cases.  The  last  time  Mr.  J.  Burnett 
went  the  northern  circuit,  his  bad  state  of  health  pre- 
.  vented  his  trying  any  causes  at  Lancaster ^  and  they 
were  all  made  remanets,  but  this  court  refused  fo  give 
costs  for  not  going  on  to  trial. 

Mr.  Solicitor  General,  observed,  the  cases  mentioned 
from  Lancaster  assizes  were  foreign,  as  the  causes  there 
had  not  been  tried. 

Denison,  J. 

Reasons  may  be  gLven.  on  each  side  the  question,'  and 
the  usage  of  the  court  on  the  civil  a<]e  will  in  a  great 
measure  govern  the  point. 

Master  Clarke  reported,  that  his  practice  had  alwap 
been^  to  let  the  whole  costs  attend  the  event  of  the  cause. 


Rule  for  reviewing  discharged. 
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LORD  MOUNTCHARLES  agL  CHARLES 
YORKE,  Esq. K.  B. 

This  was  an  action  of  trespass,  and  the  cause  being  at  A  caust 
issue,  a  rule  was  obtained  for  a  view  (by  the  plaintiff),  baving  been 
and  the  diy  appointed  was  the  Friday  before  the  assizes ;  fnanet  at  the 
but,  it  bdng  very  bad  weather,  and  the  place  lying  near  instance  of 
the  sea  coast,  only  three  of  the  jury  appeared:  whereupon  ^  ^J  f*°u    r 
no  view  was  taken  that  day ;  but  the  agents  on  both  sides  yiewe»,  after 
entered  into  an  agreement  in  writing,  that  those  three  •  view  by 
should  take  the  view  on  Saturday^  and  that  the  cause  {)» consem 
slKxild  proceed.     The  view  was  accordingly  taken :  the  and  not  re- 
sherifi^  made  only  a  common  return,  without  taking  notice  ^^f^y  "*e 
of  the  view,  and,  both  parties  attending  at  the  asdzes,  with  an  appli- 
witnesses,  at  a  great  expense,  this  cause  was  called  on,  (but  cation  to  the 
out  of  its  turn),  and  the  plaintiff  objected  to  going  into  it,  defendant  for 
for  default  of  viewers,  and  it  was  made  a  revianet,  on  that  cofli^  for  not 
account ;  and  the  defendant  now  applied  for  costs,  for  not  fj?!?^.!? 
going  on  to  trial^  and  obtained  a  rule  nisi.  directed 

them  to  fol- 

Mr.  Serjeant  Wynne,  and  Mr.  Hatselly  now  shewed  ^f  ^^  cause 
cause,  and  inasted,  that  the  not  trying  the  cause  was  as 
inconvenient,  and  expensive,  to  the  plaintiff  as  the  defend- 
ant That  the  place  where  the  view  was  to  be  taken 
was  seventy  miles  from  London,  and  consequently  no 
time  for  a  countermand.  That  the  plaintiff's  attorney  on 
record  was  not  at  the  view,  and  the  person  who  signed 
the  agreement  was  only  a  steward  of  the  plaintiff,  and  had  - 
no  orders  from  him  to  do  so;  that  no  consent  of  the 
parties  could  alter  the  law.  Hob.  5.  56.,  and  the  statute 
4  Ann,  c  6,  is  very  explidt,  that  six,  or  more,  must  take 
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1756.  the  view.  Suppose  parties  by  consent  should  try  a  cause 
by  six  juroi*s,  that  would  b^  such  a  mis-trial,  as  no 
agreement  would  help.  This  is  a  new  law,  which 
must  be  taken  stricdy,  and  is  not  like  a  view  in  an  acdon 
of  waste. 


Mr.  Norton f  in  support  of  the  rule,  insisted,  the  agree- 
ment  of  parties  might  well  supply  the  defect  of  jurors: 
'  that  such  was  the  common  practice,  a^^  it  had  been  so 
held  in  two  late  cases.  Berry  v.  Boreham^  and  Doe^  on  the 
demise  of  Watson,  v.  Cholmondeley,  where  the  return  waa 
general,  as  here.  The  1st  case  in  Hob.  was,  where  a  mam- 
fest  error  would  have  appeared  on  the  face  of  the  record ; 
but  if  they  had  there  altered  the  venue,  and  made  the 
record  consistent,  and  had  agreed  to  that,  it  then  would 
not  have  been  reversed  for  error:  and  here,  all  will  appear 
consistentt 

Indeed,  if  the  sheriff  had  made  a  qpecial  return,  that 
only  three  viewers  appeared,  perhaps  there  mighty  in  that 
case,  have  been  some  weight  in  what  the  gentlemen  have 
8tid;  but  here  the  return  is  in  the  common  form,  an4 
non  constat  to  the  court,  but  that  all  the  jurors  took  the 
view. 

If  the  parties  might  not  (after  motion  for  a  view) 
agree  to  try  the  cause  without  a  view,  the  act  of  parlia.* 
ment,  (which  was  meant  for  the  benefit  of  parties)^  would 
entrap,  and  be  disadvantageous  to  the  suitors. 

Mr.  Justice  Foster,  who  sat  at  Nisi  Prius  when  tbia 
cause  came  on,  reported,  there  was  so  much  businesti 
that  it  would  have  been  impossible,  this  cause  should  have 
been  tried,  if  it  had  come  on  in  its  proper  order :  and  Ihia 
carcumstancehad  weij^t  yath  tht  court* 


NOTES  OF  CA6ES  IN  K.  B^fcc.  MS 

Jkniwh  i*%  Md  the  other  two  juitiMi»  ^agfat,  it  was  1796. 
moit  fair  and  equitable,  that  these  costs  should  attend 
the  event  of  the  cause.  Deuison^  J.,  said,  there  was  no 
doidit,  bat  the  paitica  might  by  consent  waive  a  rule  for 
«  vwarw.  How  far  it  might  be  enoofious,  in  case  the  she^ 
riff  had  letunied  aviev  by  iibice  speciaUy,  was  not  the 
4|ueitioii. 

A  rule  was  made  by  consent,  that  the  costs  of 
the  assizes  should  attend  the  event  of  th^ 
cause. 


MILLS  agt.  SPEDDING. K.  B. 

Motion  to  set  aside  a  judgment,  on  an  action  of  co-  Exeeutioo^ 

venant,  and  execution  executed.     Declaration  was  delL-  •^^  wide,  on 

.  security 

vered  in  Michaelmas  term :    plea  in  Hilary  term,  and  being  given 

replication :  paper  book  made  up  and  delivered :   judg^-  *o  defend  on 

ment  signed  in  February y  for  not  returning  the  paper  ^^^  * 

book.     Cor.  sa.  issued,  and  the  defendant  was  arrested. 

The  defendant  now  swears,  he  is  advised  he  bad  a  good 

defence  to  make. 

Per  curiam.  The  defendant  should  have  sworn,  po- 
sitively, that  he  believed  he  had  agood  defenceto  make, and 
put  the  plaintiff,  substantially,  in  as  good  a  condition  as  he 
was  before,  with  respect  to  the  recovery  of  his  debt.  Thisis 
an  execution  executed,  and  the  defendant  being  in  custody, 
it  is  a  payment  in  law.  If  the  rule  is  made  absolute,  and 
judgment,  and  execution,  setaside,  thedefendantmay  escape 
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1756.       immediatdy  afterwards,  and  leave  the  plaintiff  altogether 

^'7^'*^       remediless. 
Mills 

0£t, 

^  Note. — The  judgment  and  execution  were  set 

Spedding.  .j  .iT    j!/.    j     o  •       .      • 

^_j-^^^  aside,  on  the  deiendant  s  agredng  to  give  se- 

]^,  B,  curity  before  the  master,  to  answer  the  event 

of  the  suit,  and  that  the  judgment  on  the 

verdict  should  be  as  of  this  term. 
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Trinity  Term,  29  and  dO  Geo.  II.  1756. 


N.  Bf^During  this  Temt,  there  was  no  Chief  Justice. 


WHITMOEE  agt.  ROOK. K.  B. 

Debt,  cm  afaul-bond  asngned  by  the  sheriff.    The  de-  a  j4idicial 
daration  sets  forth,  that,  cm  the  Ist  of  March^  1756,  the  writ  becomes 
plaintiff  sued  out  an  alias  bill  of  Middlesex  agunst  ^^^^^  i^-g^ 
Townshendj  directed  to  the  sheriff  of  Middlesex.  That,  on  B.  when  it 
the  11th  of  Jl%,  he  was  arrested :  whereupon  he,  and  the  ^^^, 
defendant.  Rooky  and  another,  became  bound  to  the  sheriff  it  issued  or 
for  his  appearance  at  the  return.    That  he  did  not  appear  °?  V?  ^  ^ 
at  theretum:  whereby  thebond  was  forfeited,  andhad been  ^ord. 
ance  assigned  to  the  plaintiff  by  the  sheriff:  whereupon,  Sayer,  299, 
and  by  virtue  of  the  statute,  &&,  he  brings  his  smt,  8cc 

Plea,  that  no  such  precept,  called  an  alias  bill  of  Mid^ 
dleseXf  did  issue,  against  the  defendant  T.,  as  in  the  de- 
claration is  allied,  and  concludes  with  an  averment 

To  this  the  plaintiff  replied,  that  such  precept,  called 
an  alias  Inll  c£  Middhsex^  did  issue,  as  in  the  declaration 
is  all^;ed,  as  appears  by  the  record  of  the  file  of  writs  in 
this  court,  of  Michaelmas  term  last,  and  this  he  b  ready  to 
verify  by  the  record,  and  prays  judgment 
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immediatdy  afterwards,  and  leave  the  plaintiff  ahopther 
remedilett. 

Note. — The  judgment  and  execution  ircre  Kt 

aside,  on  the  defendant's  agreeiDg  to  ghre  se- 

]^^  B,  curity  before  the  master,  to  answer  the  erent 

of  the  suit,  and  that  the  judgment  oa  die 

verdict  should  be  as  of  thb  term. 
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C. 


D?' 


Trinity  Term,  S9  onJ  50  Geo.  II.  1756. 


N.  Bj^During  this  Term,  there  W€U  no  Chief  Justice. 


WHITMOBE  agt.  ROOK. K.  B, 

Debt,  cm  a  bail-bond  asngned  by  the  sheriff.    The  de^  \  judicial 
daradon  sets  forth,  that,  on  the  1st  of  March,  1756,  the  writ  becomes 
plaintiff  sued  out  an  alias  bill  of  Middlesex  agunst  ^^^^^  ^oK, 
Townshendy  directed  to  the  AenScf  Middlesex.  That,  on  B.  when  it 
the  11th  of  May,  he  was  arrested :  whereupon  he,  and  the  *°?'*^!ir 
defendant,  Rook,  and  another,  became  bound  to  the  sheriff  it  issued  or 
for  his  appearance  at  the  return.    That  he  did  not  appear  °?^*'  *®  **® 
at  theretum:  whereby  thebond  was  forfeited,  andhad been  ^ord. 
ance  assigned  to  the  plaintiff  by  the  sheriff:  whereupon,  Sayer,  299, 
and  by  virtue  of  the  statute,  &c.,  he  brings  his  smt,  8cc 

Plea,  that  no  such  precept,  called  an  alias  bill  of  Mid^ 
dUseXs  did  issue,  against  the  defendant  T.,  as  in  the  de- 
claration is  allied,  and  concludes  with  an  averment 

To  this  the  plaintiff  replied,  that  such  precept,  called 
an  alias  bill  of  Middlesex,  did  issue,  as  in  the  dedaradon 
is  alleged,  as  appears  by  the  record  of  the  file  of  writs  in 
this  court,  of  Michaelmas  term  last,  and  this  he  b  ready  to 
verify  by  the  record,  and  prays  judgment 
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if 56*  l^e  defendant  demuxred  specially,  and  assigned  for 

..^  ^^^        causes:  Ist  Because  the  plaintiff  has  attempted  to  put  in 

VvHITliOEE   .  .       . 

issue  a  matter  which  is  wholly  triable  by  the  country,  tIs. 
whether  a  bill  of  Middlesex  issued  or  not?    Sd.  That 
the  replication  concludes  to  the  court,  when  it  should  be 
K.  B.        to  the  country. 

The  plaintiff  joined  in  demurrer. 

Mr.  Baynhamy  in  support  of  the  demurrer. 

Throughout  the  pleadings  the  question  is,  whether  a 
bill  of  Middlesex  issued,  or  not  ?  which  is  a  matter  tit  pai$^ 
merely,  and  is  the  primum  mobile^  the  fouiMlation  of  the 
plaintiff's  action :  and  no  mention  is  once  made  of  the 
.  i«oard,  till  the  plaintiff  refers  to  it  in  Us  replication.  Whe- 
iber  «  bill  issued,  or  not,  was  a  plain  simple  fact.  Tq 
tYtry  issue  anegatire,  mid  affirmative,  is  necessary :  here 
Ibe  matter  of  record  is  mentioned  only  by  the  plaintiff ; 
therefore  he  has  misconduded  his  replication,  wbicdi 
should  be  to  the  oountij :  aliier^  had  the  plea  concluded 
mul  iiel  records 

He  has  not  averred,  that  the  writ  was  rftumed»  with- 
out which  it  is  not  a  record.  TFf^/.  2. c- S9^  Cottitaare 
careful  in  the  manner  of  returning  writs.  If  the  oondu- 
jBOO  he  rights  yet  is  the  replication  a  departure. 

9  Co.  9^  In  the  Abbot  ol  Strata  Marcella'n  case,  the 
several  methods  of  trial  are  enumerated,  which  are  now 
reduced  to  three.  l4t  Per  pais;  Sd.  Per  curmm; 
ftL  Per  record^ 

If  the  taaecQfitiuns  both  law,  and  fact,  it  is  to  be  tried 
in  pais,  Hob,  Hit. 
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A&dy  as  A  case  in  point,  he  dted  Esplin  v/SmdUt^        17^ 
and  oaother,  East.  88  Geo.  II.  JB.  R.  Set.  fa.  against  bul :  Yfmtwn 
one  pleads,  that  no  ca.  sa.  issued  against  the  principal :  . 

replication,  that  it  did  issue,  prout  patet  per  recordum.       Qook 
The  other  pleaded  a  fi.  fa.  sued  against  the  principal,  and     \^^^^^j 
the  debt  levied.    Replication,  thi^  'he  did  not  sue  such        k.  & 
fifa.^  and  concludes  to  the  country.     To  this  there  was 
a  special  demurrer,  because  he  concludes  to  the  country, 
vhea  it  should  be  to  the  court;  and  a  case  in  Xj%, 
1S69»  vas  the]:e  relied  on  as  in  point,  yet  the  /court  held 
the  issuing  of  the  fi.  fa.^  a  matter  in  paiif  and  the  oon- 
dusion  proper,  and  gave  judgment  for  the  plaantiffl 

Mr.  Bieknellf  jun.,  in  support  of  the  replication,  said, 
the  case  relied  on  by  the  defendant  turned  wholly  on  the 
qaei^ticaii  whether  the  writ  was  returned  and  filed;  but 
here  the  plaintiff  alleges,  that  it  is  filed,  and  then  it  is  % 
matter  triable  by  record,  and  not  in  paisj  Salk.  566; 
and  the  case  in  Hob.  was  where  matt^  of  fiict  and  lam 
were  mixed. 

Denison^  J. 

The  point  in  question  here  is  mere  jnatter  of  law,  and 
his  always  been  so  held ;  and  the  not  attending  to  the 
difference  between  this  ease,  and  that  of  East.  98  Geo.  H^ 
has  led  the  defendant  into  this  demurrer.  Where  a  mem 
matter  of  record  is  aU^ged>  whether  it  be  a  record  of  4 
writ,  or  any  other  record,  there  is  no  other  way  of  trying 
it  but  by  the  record ;  but  when  it  is  mixed,  cootainiqg 
matter  both  of  law  and  of  fact,  the  trial  shall  be  in  pai»^ 
aooordiog  to  the  case  in  J9b6.,  because  the  trial  per  r^ 
Mrd  would  not  take  in  the  whole  matter. 

But  consider  diis  plea.  It  is,  that  ther?  is  no  audi 
preoept :  that  b  the  same  as  saying  there  is  no  auch 
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record,  and  the  plaintiff  replies,  that  there  is,  and  prays 
the  court  to  inspect  it  ITiis  is  quite  different  from  the 
case  of  an  original  that  comes  out  of  another  court,  and 
therefore  is  no  record  here  till  returned,  and  filed,  here  ; 
but  every  writ  that  issues  immediately  from  this  court  is, 
]^y  g^  from  the  enianatio  brevis,  a  record  of  the  court,  and  that 
two  ways:  Ist.  By  the  file  of  writs.  Sdly.  If  the  writ 
be  lost,  an  award  of  it  may  be  entered  on  a  roll.  Trm. 
Sand  9  Geo.  II.,  Fishery.  Somerville :  plea,  statute  of 
limitations :  replication,  a  bill  of  Middlesex  sued,  &c.  : 
rejoinder,  no  such  record  (which  is  the  same  as  no  such 
precept,  or  writ),  nor  continuances  (because,  in  that  case, 
it  was  necessary  to  shew  it  duly  continued) :  surrejoinder^ 
that  there  were,  prout  patety  &c.,  and  prays  the  court  to 
inspect;  and  Mr.  Tally,  (the  Custos  BreviunCs  clerk) 
brought  into  court  the  roll,  with  the  award  of  the  writ, 
and  the  continuances  entered,'  and  the  court  held  it  su£> 
fident,  sans  produdng  the  writ  The  point  in  question 
here  is  precisely  the  same. 

As  to  the  case.  East  88  Geo.  II.,  it  diflers  materially : 
there  the  plea  was,  that  aL'fi.fa.  issued  against  die  prin- 
cipal, and  the  debt  levied  thereon :  so  that  the  phdntiff 
might  do  two  things,  1st.,  r^ly  nul  tiel  record;  but, 
perhaps,  it  never  was  returned,  and  therefore,  ISdIj.,  he 
might  put  that  in  issue,  for  no  teste  of  it  appeared  on 
record,  to  shew  when  it  was  sued  out,  and  likewise  whe- 
ther it  was  on  the  same  judgment :  and  so,  ccmtuningboth 
matter  of  fact  and  law,  it  was  triable  in  pais,  according  to 
Hob.  But  here,  the  only  question  is,  whether  such  writ 
issued  or  not,  whereas,  in  that  case,  it  was  interwoven 
with  matters  of  fact  This  case  comes  nearer  to,  and 
is  indeed  exactly  the  same  with  the  plea  of  the  other  de- 
fendant in  that  case,  that  no  ca.  sa.  issued  against  the 
principal,  where  the  replication  concludes  to  the  record* 


Whitmore 
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It  was  not  said  in  that  case,  that  a  writ  was  not  a  record,       i^^sd* " 
till  returned  and  filed,  as   I  have  shewn  above;  the 
distinction  is  between  the  writs  of  this  court,  and  the 
originals,  coming  from  the  court  of  Chatuery. 

Foster  J  and  Wilmot^  Js.,  concurring,  judgment 
for  the  plaintiff,  that  the  replication  was  good 


MONDAY,  anej  <S-c.,  agt.  WILKES. K.  B.      Same  term. 

On  shewing  cause,  on  a  rule  for  costs,  for  not  gmng  on  Rule  for 
to  trial,  as  in  the  case  of  a  nonsuit,  Mr.  Burland  said,  ^^Jj?^ 
the  plaintiff  would  undertake  to  try  it  at  the  next  assizes; 
but  the  court  thinking,  he  must  give  some  reason  why  he 
did  not  before ;  the  plaintiff  now  made  an  affidavit  that 
the  reason  was,  because  he  thought  the  defendant  so  poor 
as  to  be  unable  to  pay  his  demand,  and  therefore,  &c 

Per  curiam.  This  affidavit,  though  very  slight,  is 
suffident  to  disdbarge  the  rule,  as  the  plaintiff  now  un- 
dertakes to  try  his  cause. 


POWELL  agt.  .  KB- 

The  plaintiff  allied  in  excuse  for  not  going  to  trial, 
that  he  had  lud  a  case  before  counsel,  and  could  not  get 
it  answered  soon  enough  to  pve  notice  of  trial  that 
asoases;  and  this  was  held  a  sufficient  excuse,  on  his  un- 
dertaking to  try  it  at  the  next  assizes. 


Same  temis 
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Same  term-  WILKINS  ^^  NICHOLSON, 

NICHOLSON  agt.  WILKINS. -K.  B. 


An  assign-  Wilkins  brought  an  action  in  the  palace  court,  on  $l 

mentpf  error  promissory  note,  and,  after  the  defendant  below  had  uaed 
m  fact,  if*  i^^^t,  ..ft  ^   r^ 

not  repuff-      ©very  method  of  delay,  by  removing  it  by  ha.  corp,  to  C. 

nant  to  the  £.,  where  a  procedendo  was  awarded,  at  a  court  held  on 
confewed  by  *^  ^^^  ^^  December  last,  both  the  plaintiff  and  the  de- 
-the  general  fendant  appearing  by  attomies,  the  defendant  let  judgment 
plea  of  IB  gQ  against  him  by  nil  dicit,  and  a  writ  of  inquixy  waa 
ratum.  thereupon  awarded,  retumabl«  on  the  19th  of  December^ 

(which  was  the  next  court  day)  at  which  day  came  the 
plaintiff  (in  the  action  below)  by  his  attorney  aforesaid, 
and  damages  and  costs  were  assessed,  &c.  Upon  this, 
error  was  brought,  and  errors  assigned  both  in  fact  and 
kw.  lat  That  the  declaration  was  insuffident  in  law. 
Sdly.  That  judgmemt  was  given  for  the  {daintiff,  when 
it  should  have  been  for  the  defendant  Srdly.  That 
Wilkins^  the  plaintiff  below,  died  after  the  interlocutory, 
and  before  the  final,  judgment,  to  wit,  on  the  16th  of 
December :  and  thereupon  the  plaintiff  prayed  a  set.  fa. 
to  be  directed  to  Mar  tin  j  his  executor,  to  hear  the  errors : 
which  wasawarded,  returnable,  8  Tr£n«ry  (the  second  return 
of  this  term).  The  defendant  in  error  (before  the  return 
of  the  sci.fa.  against  his  supposed  executor)  came  in,  and 
pleaded,  in  nullo  est  erratum  j  whereupon  the  pUhltiff 
in  error  demurred. 

Mr.  Wgrme,  ki  support  rf  the  deiiiWMa',iiiiiltdi^  Ail 
the  defendant  was  out  of  course  m  f> fead^g  tiaAiM  ^tm 
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rtCum  of  the  process  whidi  the  court  saw  fit  to  award,  t^56« 

aad,  for  this  irregularity,  he  contended  the  court  could  not  *-v-^ 

proceed  to  examine  the  errors;  but  if  they  could,  then  ha  Ni  chol- 

fdied  OD  the  error  in  fact,  to  wit,  that  Uie  defendant  in  ^^' 

fnor  died  between  the  inteilocutory,  aod  final,  judgment,  ui^ 

which  it  confessed  by  the  general  plea  of  f>i  nuilo  eU  er^  n*nKtf. 
rtttum.    Carih.  8S8.     LiL  EnU  880.    Ra$t.  SOI,  i. 

Mr.  Lawtoriy  for  the  defendant  in  error, 

Innsted,  that  this  plea,  in  nulla  est  erratum^  was  no  eon 
fissnon  of  the  error  in  fact^  being  a  confession  of  nothing 
but  what  was  assignable  by  law,  and  well  assigned  by  tbt 
plaintiff  in  error.  Co.  Lit,  72.  a.  And  that  is  not  the  cast 
here,  1st,  because  a  man  cannot  assign  errors  both  in  law, 
and  in  fact  1  Ro.  Abr.  701.  3dly.  The  error  in  fact 
here  is  against  the  record,  and  cannot  be  received;  for  it 
is  set  out  in  the  proceedings,  that,  at  the  return  of  the  in« 
quiry,  to  lirit,  on  the  19th  of  December,  the  plaintiff  below 
appeared  by  his  attoniey,andhaddamage8andcost8asse8sed 
by  his  assent:  and  the  error  is,  that  he  died  on  the  16th; 
and,  to  prove  that  no  such  assignment  could  be  received,  he 
cited  1  Ro.  Abr.  757,  where  it  was  assigned  for  error, 
that  the  conusor  of  a  fine  died  before  the  issuing  of  a  dM. 
po.,  which  could  not  be  received,  because  by  the  oom- 
nasBoners  return,  it  appeared,  they  took  his  adcnow- 
kdgment  afterwards;  and  that,  in  such  caae,  the  plea 
of  ta  nulla  eit  erratum^  is  no  confessbn  of  bvkHi  errors^ 
he  cited  1  Lev.  76.  T.  i%f».  S81.  Slr.6&lL  Lord 
Rojfm.  1414,  S.  C.     Cro.  Cur.  fi&  j 

Utr.  WymUy  m  rq>ly. 

The  doctrine  of  not  assigning  crrois  in  ftoCagainitli^ 
Itcord  rehrtes  mly  to  audi  fads  as  toCaOy  eontrndiot  tha 
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record,  so  that  if  one  of  them  be  true,  the  other  must  ne^ 
cessajily  be  false,'  and  this  distinction  plainly  appears  in 
the  case  dted  out  of  Ro,  Abr.,  about  the  death  of  the 
conusor  of  a  fine:  there  it  was  impossible  he  could  I>e 
dead  before  the  teste^  or  issuing,  of  the  ded,  />o.,  and  yet 
acknowledge  the  fine  before  the  commisaoner&juiA^Bryhat 
very  commission,  as  he  appears  by  the  repord  to.^ve 
done ;  but  the  book  goes  on  and  says,  if  he  had  as^gncyl 
for  error,  that  the  conusor  died  before  the  return  of  me 
ded.  po,y  this  would  have  been  good,  because  not  in  abso- 
lute contradiction  to  the  record :  now  here,  though  he 
appeared  by  attorney  afterwards,  yet  might  he  b4  then 
dead^  for  the  attorney  acts  in  pursuance  of  a  poweaq  {^^fp 
him  at  the  commencement  of  the  suit;  besi^^  ^^4*Ih 
pears,  that,  after  this  appearance,  several  subsequent.! 
were  to  be  done  before  the  final  judgment,  i^id  xjaio) 
all  in  the  same  day,  yet  it  is  not  absolutely  im] 
but  he  might  die  in  the  interim.  1st  A  jury  is  re- 
turned: 2.,  the  inquiry  b  executed:  3.,  the,  court 
gives  judgment;  which  are  all  acts  done  at,  dktmct 
periods  of  time,  and  therefore  this  is  not  inconsistiait 
with  the  record,  but  treating  it  with  the  respect  ^hidi 
the  law  has  wisely  adjudged  to  belong  to^t,  as  both.pwv 
be  true. 


ir 


It  may  be  said,  the  court  will  not  intend  anj  tbu|ff^ 
this  sort:  I  answer,  if  it  be  a  matter  assignable^* aad 
not  utterly  inconsistent  with,  the  reoc»xl,  there  is  no  need 
for  intendment,  but  the  plea  is  a  confession,  &c,  and  to 
shew  that  the  law  allows  of  fractions  in  a  day,  he  instanced 
the  case  of  cd.  sa,  against  the  principal,  to  found  prpog^- 
ings  against  the  bail,  where,  (though  in  law  the  wS^e 
term  makes  but  one  day),  a  sci.fa.  sued  agunst  the  ha^ 
on  the  very  day  that  the  ca.  ta.  against  the  principal  was 
returnable,  (which  it  is  absolutely  necessary  diould  be  first 


NOTES  OF  CASBS  IN  K.  B.  &e. 


36a 


ikunied  as  a  fimndatiKm  fisr  the  id.  fa.),  yat  it  k  good, 
aad  die  court  wUliateiMl  it  waa  first  retunod.  So,  where 
^vouchee  appears  by  aStoniey,  and  diea  before  the  return  of 
the  suntnona,  though  after  judgment  giyen,  and  though 
all  make  but  one  day  upon  the  record,  this  wili  beefvor. 

Deniionj  J. 

That  a  num  cannot  assign  ^rror  both  in  &ct,  and  in 
law,  ]swdlknown;buC,to  take  advantage  of  this,  the  de- 
AndaM  must  demur  far  duplicity,  and  cannot  object  to 
it  on  m  nmlh  eU  erratum.  It  is  likewise  certain,  tfasit 
ties  plea  is  a  coofesmn  <yf  nothing  but  what  is  well  a»> 
signed,  and  therefore  the  quesdon  in  this  case  is,  whe> 
Ibsr  the  asrigniqg  for  error,  that  the  plaintiff  bek>w  died 
between  the  bterlocutory ,  and  final,  judgment,  is  contKary 
to  the  record ;  because,  if  so,  it  is  as  no  assignment,  and 
the  plea  of  tie  nutio  est  erratrnm^  does  not  ccmfeBs  it,  but 
amounts  to  a  demurrer;  ^on  the  odicr  hand,  if  it  be  not 
vepugnaiA  to  the  reootd,  ihcai  it  is  well  assigned,  and  the 
pleahaaonnfossodit.  Now  the  raooid  says,  he  i^ipeared 
€n  the  19th  fty  kit  attormey^  which  makes  a  material  dif- 
ference, as  it  is  posable  he  m^ht  do  so,  and  yet  be  dead. 
In  Lord  Soym.,  1414,  the  error  asmgned  was,  that  one 
xif  the  parties  died  before  the  day  of  Nisi  Prius,  but  it 
iqppenring  by  the  record,  that  he  appeared  &c.  at  the  trial, 
<and  not  whether  in  person,  or  by  attorney,  the  court 
sud,  they  would  intend  it  was  in  person :  and  in  Wynne 
y.  Wynne,  in  this  court,  Mick.  16  Geo.  II.,  the  same 
distinction  was  taken,  and  though  die  court  much  in* 
dSned  to  support  the  'judgment,  yet,  the  appearance 
betng  expressly  mentioned  to  be  by  attorney,  they  could 
not  intend  it  a  personal  appearance,  and  reversed  the 
veoovery,  which  is  the  same  with  the  case  here :  and  if 
Ae  record  does  not  necessarily  import,  that  he  was  then 
aEvc,  the  assignment  of  error  is  not  repugnant  to  it,  and, 

A  ▲ 
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1756.  coDB^ueoAjf  the  plea  has  ooofeflsedit ;  and  i^  in  tnitivi 
the  party  be  alive»  there  has  been  strange  manageaiesi^ 
in  not  applying  to  set  aside  this  assignment ;  and  if  be  be 
in  fact;  dead,  yet,  since  the  statute  aP  W.  III.,  this  will 
be  i|o  abatement,  but  the  executor  might  ha^ye  sued  put 
a  tcu  fa,y  to  ^ew  cause  why  he  should  not  have  the 

K.B.       damages  awarded  (to  him  on  the  judgment 

He  sud,  he  thought  the  matter  might  be  set  right  on 
applying  to  the  court  below:  and  the  court  briqg,lotb. 
to  reverse  the  judgment  (as  the  defendant  in  error  must 
then  begin  dt  novo\  they  otdered  it  to  stand  over.  Ajfii 
Foster^  J.^  said,  shew  us  that  the  plaintiff  is  actually 
hving,  and  we  will  find  out  a  way  to  give  him.  the  cfS^ 
c^hbjudgmrat 

A  few  days  afterwards,  Mr.  Laamn  moved  for. 
leave  to  withdraw  thepleaof  in  nulloetterratump 
and  to  set  aside  the  assignment  of  error  iniact^. 
which  was  granted,  on  his  producing  an  affidavit^ 
that  the  defendant  in  error  was  living.  .  > 


Sametcrm.  BOROUGH  agt.  FOWLER. K.  B. 

Until  pro-  Mr.  Norton  shewed  cause  against  granting  a  prohi- 

aSer'Se  plea  ^*^™  ^  *®  spiritual  court  of  the  diocese  of  Lichfield 
have  been  and  Coventry,  on  a  suit  there  by  Fowler  against  Boroughy 
^  below,  for  not  paying  £%.  &.,  as  her  proportion  of  mcmey 
willnot  grant  expended  by  Fowler j  the  churchwarden,  inrcpeirii^.m 
tprohibi-  chancel.  The  libel  stated,  that  the  plaintiff,  and  one 
^^^'  Wood,  of  Derby,  were  entitled,  in  undivided  thirds,  to  the 

tithe  of  com  growing  in  the  parish  of  St.  Werburgh^ 
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M  fkfby^  jtod,  in  respect  thereof,  biigh t,  of  coftimoti  ^glit; 
t(J**r€paii^  ihe  chancel.  'Ilien'it  set  6iki  several  'time« 
wfien  they^  hiEul  so  repaired ;  that,  in  iTO^,  on  rebmldfrng 
the  church,  the  body  was  built  at  the  charge  of  the 
piiridh,  but  the  chancel  by  the  then  three  impropriators ; 
that,  in  175S,  the  chancel  b^ng  out  of  repair,  the  impro^ 
priatocs  were  required  to  repair  it,  but  they  refuang,'  the 
defendant,  as  churchwarden,  expended  <£7.  its.  in  repairs; 
aitf  thai  the  other  two  impropriators  had  ^ce  repaid 
hiib'iiieirfyroportions,  but  the  plaintiff  refused. 

ttea,  protesting  that  impropriators  never  did  rep^r, 
8ef(  out  a  custom  for  the  parish  at  large  to  repidr  this 

Mr.  Norton  insisted,  that  they  were  premature  in  their 
ap^lici^tidn,  for  it  didnot  appear,  that  any  thing  had  been 
done  ^^nce  the  plea,  nor  that  it  had  been  rejected,  &c., 
wln£h  was  always  expected,  before  that  court  would  grant 
a  {iroMbitiotf,  because  the  other  side  might  come  in,  and 
admit  the  custom.  2  Salk.  551 .  Charnherlain  of  Lmi* 
don  y.  Hewitt^  Sb\ 


Mr.  Taylor  WhitCj  on  the  other  ride,  then  endea^ 
voiu-ed  to  shew,  that  there  w^  a  defect  of  jiuisdiction  in 
the  Bishop's  Court,  on  the  face  of  the  libel,  which  was 
for  money  expended,  for  which  he  might  sue  in  the 
teqiporal  pourts.  That  the  libel  ought  to  have  been 
to  compel  to  repair,  and  not  to  repay  the  defand- 
ant^  &c. 

Denison,  J. 

T^lie  grounds. for  prohibitions  are  two:  1.,  for  defect 
of  jurisdiction.  S.  Pro  defect u  triationis.  Here  the 
bishop,  most  clearly,  had  jurisdiction ;  and  whether  Uie 

A  A  2 


NOTES  OF  CASES  IN  ILB.<l&c. 


QML 


S.B. 


«rnoty  dots  sMt  mt  ^«ltsr  the  ctte.  t.  To  be^fqm, 
Ifaqr  «nnmttry  ^he  custom,  but  the  caasttm,  practulv^ 
«dt  to  gmnt  a  prohiUtioii  till  some  further  piocei^&Bg^ 
liAve  fawn  hod  after  the  coming  m  of  the  ^kavperhapB 
they  ]ii»|r  never  proteebd^  and  then  then^iftiatcndaf-flR 
natter.  Tber^rethenikmaetbeducharged^  for^wnt 
of  an  iffidavit,  that  the  bishop  iias  igedtodllrt  pka^te; 


N.  B.  On  the  last  day  of  the  terns  Mr.  Nwiim 
told  the  court,  that  he  was  informSI,  the 
plea  had  been  in  fact  rejected^  whereflireHhe 
wiuTed  hb  rule  for  discharge,  and  the  rule  for 
die  prohilntion  was  made  absolute* 


Same  term. 


THE  KING  agt.  SlBERIL.* 


shewn. 


An  affidavit  A»  indietment  was  found  against  the  dtfandknt^'lt 
incorrobora.  jy,^^,^  jg^jj  (^  ^  ^^^^^  ^^  removed  by  ctKftwlM* 
tion  18  re-  •'  , 

ceived,  filed   into  B.  R.  by  the  defendant,  who  entered  itttotheilMal 

•i!»!!  ^*"*^  recognizance.  He  neglecting  to  carry  it  down  to  trial 
according  to  the  terms  of  liie  recognizance,  the  prose- 
cutor sued  a  set.  fa.  against  his  bail :  he  then  moved  to 
rtay  proceedings  agmnst  the  boil,  on  undek'tjEiki%  to  try 
it  the  attings  after  this  term,  and  a  rule  was  grant^  ac- 
cordingly. He  now  comes  and  moves  to  put  off  tEe^^rial 
till  the  fflttings  after  Michaelmas  term,  on  his  ownap- 
^vit,  that  two  material  witnesses  were,  as  he  was  in- 
formed, and  believed,  gone  injto  Scotland  for  the.sunuoer, 
but  would,  as  he  believed,  return  by  that  time.  Tliis 
affidavit  being  defective^  in  not  shewing  whe9|.wheie,^pr 
from  whom  he  received  this  information,  he,  befoiethe 
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mpfif  these  ikfeoto,  and  ia  oonDbaraliai  ^  hm  tmu 
MOiajnti  udtbeoourt  lKld,itflii^bei6BBmd,aek 
"VBii  to  intvackice  no  new  fiiot%  but  only  oonficm  ^wiMt 
«w  Wfeie  defiMthFelif  alleged.  Then  the  prooBiator 
efoed  affidrnts  to  ahev^  1.,  that  the  aenrwt  fiom 
whom  the  dwfaiidaBt,  and  Hkkt,  w«re  aafypooed  t{>ha;re 
nafeiwd  their  infermatioDy  gave  theoi  no  eucb  aooauitt* 
8.  That  the  penoDs  whoee  evidence  was  sworn  to  be  ma* 
«tflMffoii  the  defendant's  defenoe^  were  otttoftown,and  as 
tut  oSbb  Northumberland^  at  the  time  of  the  two  several 
aasanki  for  wUch  this  indictment  was  pcefierred. 
*  .i  .» . 

Ptr  euriam.  Theso  two  affidavits  together  bring  the 
ease  within  the  common  rule,  and  though  the  terms  of 
ataying  proceedings  on  the  recognizance  were,  that  he 
shoidd  try  it  this  vacation,  jet  he  is  entitled  to  make  this 
application.  If  the  witnesses  had  not  the  information 
they  |»ete»d  to  have  had,  yon  may  indict  them  for  per** 
jiHy«  We.  cannot  judge,  whether  the  persons  gone  to 
;&D/toMiaae  material  witnesses,  or  not,  on  this  motion,  for 
.IJMi  would  be  trying  the  cause ;  therefore  the  rule  nnist 
Jyfrpiadeabflolule.. 


RSYNALD  agi.  R£YNALD.~-*X;.  B.  Same  term. 

DsBTon  a  bond,  dated  the  5th  of  August ^^ Geo.  I.  The  To  an  action 

defendant  had  oyer  of  tlie  condition,  wUch  recited^  that  ^"J^-^**^ 

John  R,y  late  fisither  of  the  plaintiff,  and  the  defendant,  by  for  the  per- 

his  will,  dated  the  Sd  of  Jprily  1716,  bequeathed  to  the  formaace  of 

plaintiff  a  hogshead  of  cyder,  to  be  delivered  by  the  de-  ^J^'^J  "^J^ 

quisite  to  set 
foiUr  id  the  plea,  with  particularity,  the  ittaimer  in  which  the  terms  of  the 
condition  were  com^ied  with«    Scyer,  316^    &  C« 
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fendant  ov^iy.yoiuv  ifl the  apples. giowang  m-his  gMrien 
euwjb  yeari  abouldi  be  sisffidwt  to  onfce  two ;  Wreontiiue 
4uri]«  th«>  owtiBtoiiee .of  ^  estatle  finr  flme.liY^s, 
whwh  be  libffn  had  Iberan^tf  the  plaintiff  AouU '00:)^ 
fivet'  and  in  <»3erof  bis  death,  then  lo.sudi  iicnoBiMJie 
should  appoint;  therefore  the  condition  was,  that  if  the 
d^cBdaot  ddlivired  to  the  plaintiff  according  to  tfattlpur^ 
porty  and  true  rneaw^,  of  the  will  abgye.tiaflatbiia4>  a 
hogsliead  of  cyder  in  every  year,  aa  often  aa  tberadioiild 
be  tuples  .growing  in  the  garden  mSmat  ia  ^akc-  Hmo, 
&e^  then,  be*  .  •.    ^  -.    'i  * 


Pka.  Ist  That  the  defendant,  after  the  death  of  JjJ{.9 

and  beffM^e  the  lihd£Jugust,  7  Geo.  L,  soUithegaNkn 

for  the  whole  term  then  to  come ;  and  thei«dp0ti^;taf  wit, 

theeame  day^  the  plaintiff  agreed toaaceptoffaneilnjgs- 

head  of  cyder,  to  be  delivered  by  ^etd«tettda«k|anrlieu, 

and  tMitisfaction,  of  that  bequeathed  by  rihewillr  off ;abe 

/ather^althoii^h  such  hogshead  so  toibe-del^etedahoald 

he  made  from  oth^r  apples  than  what  grew  in  theigacdeo ; 

that  the  defendant,  for  pe^ormaQce  t^frkji^  |paftno£iAe 

tud  agreement,  gave  the  bond,  nitetiirfied(iiixthfedadafl»- 

tion,  to  the  phuntiff:  -and  that  from  the ' jmaUos^ddie 

bond  until  the  season  fop  making  eyder.in(17d|3^  h^iMl 

duly  performed  the  condition,  according  to  the  said'agpN^ 

ment,  ai\dthat  in  that  year  he  tendered  thf^phlillliff  a  hfli^ 

head  of  ^ydac,  in  pursuanee  of  the  saidagRaemealiibvt.' Ae 

plaintiff  refused  to  accept  thereof ;  andcondudea^wMban 

averment    Sd.  (By  leaveof  the  cmrty-'nas  tN^^amnadto 

ijbe  performance  to  -1758,  and  that  in  thatgr^^  Jba^ppKM 

to,  and  requested,  the  plaintiff  to  appmat  Vtinib  andlpla^ 

for  delivering  a  hogshead  -of  cyder,  wbiohlfaQ^  plaintiffire- 

fused  to  do,  and  concludes  with  an  averment  -  dd<  Thitt 

since  the  maJung  of  the  obligation,  thecondttioofhadbeenin 

all  thingsperformcd  according  to  the  aforcnii^Uonfd  apa^ 
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To  these  sevend  pleas,  the|^ttntiffpot  in  several 
detnurren,  and  shewed  &r cause:  Ist^  diat  perfimMBce 
is  alkged  generally  during  part  ef  the  tinie  without  sb6w- 
ing  how.  Sdly.  The  matter  allied  in  excuse  of  the  re- 
sidue is  not  issuable.   Sdly.  That  the  pleas  want  form,  8ic. 

Mi*  Serjeant  Peole^  in  support  of  the  demumr,  siud, 
that  dwugfa  the  several  pleas,  taken  distinctly,  were  de- 
feedrve^  he  shotild  confine  himsdf  prindpaHy  to  a  genenib 
maiBud^  esosplion  that  ran  through  them  all,  and  that 
was,  thatwherever  a  bond  is  condidoned  forperfennanwof 
matters  specified  in  the  condition,  the  pka  must  shew  how, 
and  at  what  ttme,  and  at  what  place,  the  defendant  per- 
fiMnaeddiem;  and  pleading  generallyythat  he  hasnotbroke, 
or  that  he  has  performed,  &a;  nor,  in  many  cases,  pleads 
iag  in  the  very  words  of  the  condition  is  good :  and  this 
is  ageneial  principle  of  law,  supported  by  numberless 
suth(H3ties,  and  uniospeaehed  by  any,  except  in  cases 
tending  to  great  prolixity,  as  where  it  is  to  perfonu' Ae 
covenants  in  such  an  indenture,  to  which  it  refers^  in 
which  caae  general  pleading  is  allowed  aa  to  such  cove- 
nants as  are  in  the  aiSraiattTe,  but  where  diey  aiie  in  the 
n^ative  he  most  jdead  specially ;  so,  where  in  the  dis- 
jnnetf  v<^  he  must  ehew  performance  of  one  ;  but  general 
pleadmg  is  in  no  case  to  be  allowed  where  particular 
things  are  mentioned  in  the  condition,  and  the  reason  ia 
diis,  that  an  end  may  be  put  tapleadingj  asid  thfe  partiea 
come  to  isaiie.    8  Fent.  156.    1  Lev.  SOS.    »  Let.  M5. 
Luim.  *n.    Cro.  Eliz.  856.  749.    1  Ro.  Rep.  SB8. 
C^  Jac.  859^  areall  strong  in  point.    Therefore  the  de- 
ftndaot  should  have  shewn,  how  he  performed,' viz.,  diat 
su A  years,  when  the  garden  produced  two  hogsheads, 
he'deSvered  one ;  and  that  in  such  and  such  years  it  did 
not  produce  two  hogsheads,  &c.,  which  would  be  acoord«> 
ingto  the  condition)  and  yet  not  proloL' 


K.B. 
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;Bmi  Mug  a  ftta)  gtiiml  eMqplwH  tb^t  piiilig^ 
oiiMrAo^<Bilybe«bwtl]rmwtiQn64.    Ist^  T^fifOlfinrr 
mtoodimaift«appQsed  ^gieemmt  betveen  U)#  plwKifffM^ 

the  plaintiff  «gC9Qd  to  «€oept  a  hc^^  olf  i^yd^^^kbwi^ 
made  of  other  apples,  &c,  which  is  variant  from  the 
GoxkAiUwi  tihal  bejwigto  parfanancooKcbig  to  tbe/impfirt^ 
and  true  loefuiing,  of  tbe  wSI,  wd.Do  meqtaM  ofm^ 
suob  agreement;  aad  yet  the  pleti  tfly  that  bsi  petfintned  ' 
tl^  copdiikm.aooorj&ig  to  the  ngj^mmitt  .vhti^^ia  ap4 
pevftwrning  it  at  ally  as  the  deed  most  flpeak^AK^itaeK 
and. no  averment  dehors  can  be  Kecetved^  'Jidljk.  The 
aeMod,.  and  tUrd,  pleaa  have  irorda  of.  raffmsBeeito  ilm 
first  plea  (aooordii:^  to  the  agreement  afiusaaidt.  Im^ 
which  b  ill,  because  each  is  a  distinct  plea,  aa  much  as  if 
to  ^epwaie  aettons.  Sdiy.  Aa  to  the  lypfaatiM  ta  die 
plaintUT,  to  name  time  and  plaee  where  hewnddJimre  the 
cyder  ddiv«»d,  I  answer^  the  Mifpo^M  tmj&fiwut 
tht)  ^ligee^  and  deUver  it  to  him,  if  he  vittr  Bajte)«he 
penalty  of  his  bond*  /  /: 

Mr-X?<>i</<^>forthedefendaajl^Qbeei:ved,4ibatit^  ' 
thirty^ve^  <ir  thirty*six,  years  acquiesoenoe  iandcK>4e 
agfranentset  wtin  the  p]ea»  and  a  cmstaat  perfiManaMe^ 
oftbeqdoditiQn  during  all  that  time,  thait  thepianti£a9w« 
caipe4o  compel  the  defendant  to  do  what  was  ioipMathlt^ 
tQ  ifil,  to  d^ver  him  cyder  of  the  fruit  of  thatgvdte. 
whiifih  be  jb^d.sold,  wiih  the  pleintiff's  privity,  ^alongafei 
that  it  plainly  appeared,,  that  the  subalaatial  paaiiif  likt 
condition  had  been  well  performed.  The  sojeant  made 
twQ  olgectfens:  l^e  fifst,  that  the  pleadihga  wen  aai 
long  enough^  n  the  answering  particularly  tut  ^fnafymm 
would  extend  diem  to  a  most  unreaaonnjble  hmglh  t  'tUsi 
ha  waa  OMrare  o^  and  therefoce  would  substitute  tmnthor 
mcde  of  jdeading;  that  yearly,  and  every  ycar^  wiicn 
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lh6  glttitei  i»odii06d  tivo  hogBbeadsy  be  had  d^vwed       17JIL 
cnMi^9ux;  iMtlaeoiioiiialinddiffafVBoekilhatfiQn^ 
pn^aeal)  ai^in  alher  tlie  pUdaliff  must  b^  1m»  lepUottkni 
th0«r0oaiiep89tiCttlary«iirwheremit|^  Psv^^lu^ 

headl^aiiddiedefendut  didiiotddiv«rone  tolbeph^ 

I  admit  the  genend  role  Uud  down  in  the  cases  ated, 
and  yet  thetpe  are  easea^  that  impugn  that  doctria^  as 
Cf9i  BIk.  74ft,  to  debver  the  tallow  of  all  sooh  oxen  as 
h^' Aould  'danghtar  witUn  such  a  time,  &c.,  the  couit 
haU  a  genMd  plea  goed  to  avoid  prolixity,  whifdi  is  Ike* 
wise  a  gimeval  piindple  of  law:  and,  as  the  aoiirt  wiH 
icgatt  fisnn  to  the  utmost  of  dieir  power,  I  hope  the  pka 
isgEisi  notwithstanding  this  exception* 

As  to  another  objection,  that  the  i^greement  is  matter 
dehors^  and  eannot  bereoQTod  to  explain  the  condition  of 
thtiohlilgatian,  the  distinction  is  where  it  ia  repugnant  to 
tba<'detel^  bul  where  im  extrinsie  ayament  wfll  stand 
consistently  with  the  deed,  it  shall  be  recetvvd^  1  Ca.  176^ 
MiUmajfh  case:  52  VtfU.  107:  Sir  W.  Janes,  896;  and 
if  ynil  try  it  by  this  mle,  it  appears  consistent,  for  (he  will 
is  ganenity  and  not  tied  down  by  the  express  letter  lo  the 
ojdHr.made  of  the  apples  Aat  flhould'  grow  m  the  garden, 
howevet  natural  it  may  be  to  su{qpose  he  so  intended,  and 
thongb,  thmi^a  mistake  in  the  8crii«ner,  no  mention  is 
mada  in  the  bond  of  this  agreement,  yet  may  it  wd  stand 
witkbotb  the  win  and  the  bond;  and  die  long  aeqtneacenoe 
of  the  plabltff  pRwes  it  past  dOiibt 

Ab  to  the>  pleas  iiefevring  to  each  other,  I  answer, 
rejaet  tbose  weeds  of  reference  as  surplusage,  and  then 
thqr  win  stand  as  pleas  of  performance,,  acoor&ig  to  the 
condstaoDof  the  oUigation  generally,  without  mentioning 
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AstD  the  rule,  that  the  obKgor  is  to  find  out  the  obligee 
at  his  peril)  that  holds  not  in  the  ease  of  pondcvous^bings, 
as  here,  which  he  cannot  cany  about  him ;  but  in  Midi 
case,  upon  the  obligor*s  request,  the  obligee  is  to^' name  a 
time  and  place  for  the  delivery.     1  Imt.  210)  & 

Demtoiiy  J.  ; 

I  take  the  general  rule  of  pleading  to  be  this :  where  a 
bond  is  made  with  a  penalty  for  the  performance  of  a 
conation,  the  obligor,  in  pleading  performance  of  the 
condition,  must  do  it  in  the  words  of  the  condition,  if  tShey 
are  general,  and  not  in  the  negative,  or  digunctive,  and 
not  having  reference  to  some  other  deed,  as  to  peiferm 
the  covenants  in  such  an  indenture,  &c.,  as  is  fully  laid 
down  in  the  case  of  Woodcock  v.  Cole^  1  Sid.  215,  where 
the  point  seems  to  have  been  settled.  '  And  wherever 
there  b  a  special  condition  specifying  certain  particular 
things  to  be  performed,  the  plea  must  answer  them  par- 
ticularly.    Suppose  the  condition  had  been  to  deliver 
a  hogshead  generally,  and  at  all  events :  plea,  that  you 
did  it  according  to  the  condition,  would  not  be  gpo^, 
but  you  must^ew  when^  and  where;  but  this  is  quite 
another  case;   here  it  is  uncertain,  whether  any  is  to 
be  delivered,  or  not,  for  that  depends  on  the  quantity  of 
i^les  growing  in  the  garden,  and  therefore^  when  the 
defendant  says  generally  that  he  performed  the  condi- 
tion, no  man  can  tell,  whether  he  delivered  the  cyder^  or 
whether  the  crop  fell  short,  8ec.,  which  makes  this  a  mudi 
stronger  case  than  that  of  a  general  certaia  oonditkm, 
an4  the  plea  not  at  all  agreeable  to  the  favourite  rule  of 
law,  which  is  to  bring  the  matter  to  issue  aq  aoon  as  pos- 
dble  i  but  here  the  plaintifP  could  not  by  his  replicatioR 
oondude  to  the  country,  as  he  might  have  done,  if  the 
defendant  had  pleaded  the  fact  as  he  ought.     As  to  the 
case  in  Cro,  Eliz.^  about  the  tallow,  which  seems  to  have 
a  tendency  to  contradict,  in  some  measure,  the  rule  above 
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hid  down,  the  case  m  Sii^  la  Cor.  IId'»  tiioci^'esta-        1706. 

UUied  tbexuk,  nolwithatending  tome  authorities  iki  the 

old  hooli»  to  the  oontiary ;  but  tfaia  is  a  diSerent  case  from 

tbot  in  Cron  Eliz.j  because  not  absolute,  but  to  d^ver   ^_J_ 

sub  modo. 


As  to  the  other  exception,  that  the  plea  refers  to  an 
agreement  of  which  no  mention  is  made  in  the  bond,  and 
concludes,  that  he  performed  the  condition  according  to 
the  agreement^  which  in  fact  is  repugnant  to  the  condition, 
fot  on6  requires  it  to  be  according  to  the  import,  and  true 
meaning  of  the  will  (which  must  be  intended  cyder  made 
of  .apples  growing  in  the  garden),  and  the  other  a  hqgs- 
he^  of  cyder  generally :  I  am  not  satisfied  how  far  they 
can  be  reconciled  by  pleading,  but  I  rely,  principally  on 
the  first  ^neral  objection. 

tostetf  and  Wilmotj  Js.,  I)oth  concurred  as  to  the  first 
point,  but  they,  were  doubtful  whether  the  agreement 
was  repugnant  to,  or  inconsistent  with  the  mil,  and  bond, 
as  there  was  no  express  direction  in  the  will,  that  the 
hogshead  of  cyder  should  be  made  of  the  fruit  of  that 
garden,  whatever  the  parties  might  understand  to  be 
their  father'^s  intention. 

The  court  were  going  to  give  judgment  for  the 

plaifitifron  the  first  objection,  but  Mr;  (iould 

applied  for  leave  to  amend  his  plea,  as  the 

'merits  were  really  with  the  defendant,  and  he 

"'   '  Barf  punctually  j^rformed  the  condition.     Per 

'curidrri. — This  is  matter  for  a  motion;  therefore 

let  judgment  be  for  the  plaintiff,  unless  cause  is 

she^vn  in  a  week*. 

Sd  July.    Mr.  Gould  moved  for  leave  to 
amend  bis  pica,  and  obtained  a  rule  to  diew 

cause. 
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.  ^  Ji.  :  . .  , 


8tfw«*na.  PEARCE  agt.  DAVY,  and  others. 1^.  R, 


To^ri^a 
plea  in  abate- 
ment accord- 
ingto  the 
statute  of  Q. 
Atm^  it  is  in- 
sufficient to 
annex  affi- 
davits not 
mentioning 
all  part- 
owners  by 
name,  and 
not  worded 
in  positive 
terms* 

S-C. 


Tr¥:s?ass  for  breaking,  and  spdiling,  a  cert^ui  fUhm^ 
Qet  of  the  plaintiff,  by  throwing  a  graj^le  agiunst  itf 
anotber.eount  for  breaking,  aod  spoiling,  other  net?  of  tth^ 
plaintiff:  to  which  the  defendants  pleaded  m  shsil^/emef^ 
because  the  nets  are  and  w^re  certain  large  nets  fastened 
tqgether,  called  a  pilchard  sane  net,  and  th^t  the  pkuntiff 
had  no  pix^perty  in  them  undivided  from,  but  jointly  witii 
sixteen  others  (naming  them),  who  are  all  still  living,  tp 
wit,  at  Jn  in  the  county  of  Cormrall,  and  not  joined  witfi 
the  plaintiff  in  the  said  bill.  To  this  plea  were  ai^cie:^  iy^ 
affidavits  to  verify  it,  according  to  4  and  5  ^/2r7,c  l6,s.lO, 
requiring  proof  to  be  made  upon  oath  of  the  truth  of  such 
plea,  or  to  shew  probable  cause  to  the  court,  to  indu^ 
them  to  believe  tlie  matters  are  true.  The  first  of  these 
affidavits  was  made  by  one  of  the  defendants^  and  sworn 
on  the  15th  of  January^  which  was  after  the  process 
served,  but  before  there  was  any  cause  in  court,  as  the 
declaration  was  of  Hilary  term  following ;  and  he  therein 
swears,  that  from  the  first  setting  up  of  the  old  pilchard 
seine,  he  had  been,  and  still  was,  a  proprietor  of  a  thirty- 
second  share  therein,  and  the  plaintiff  of  an  eighth^  jmd 
several  other  persons  of  different  shares  ther^n,  some  an 
ei^th,  others  a  sixteenth,  &c. 

The  other  was  an  affidavit  of  one  PaslcWy  who  '^wpre 
he  believed  the  above  affidavit  to  be  true,  and  that  me 
nets  therein  mentioned  were  the  same  as  were'mentional 
in  the  declaration,  and  that  he  believed,  the  di^(cn(][iiit 
was  still  entitled  to  a  thirty-second  share  thcr^'  "' 
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.  A  ruk  tiUi  being  obtained  to  set  aade  this  ple% 
for  want  of  a  eu£Sdent  affidavit  to  support  it 
according  to  the  statute : 

Mr.  (Mouldy  and  Mr.  Fa^s^  now  shewed  cause,  and 
observed^  that  the  cause  of  acdon  arose  Bi  Land^B  End^  ^  y  'j|^ 
two  hundred  and  fifty  miks  from  Londony  and  the  rule 
h^ng  to  plead  in  abatemait  in  four  days,  it  was  impossi-  ^ 
hie  within  that  &ne  to  get  an  affidavit  frcxn  the  party 
after  the  declaration  was  delivered:  that  the  txiuft 
having  a  discretionary  power  by  the  words,  ^  or  shew 
some  probable  oatatter,  &c./'  they  hoped  the  court  woiilft 
retain  this  plea,  as  the  defendants  must  be  otherwise 
liable  to  be  harassed  with  near  twenty  different  actiotis 
for  the  same  offence,  and,  to  shew  that  the  attorney  of  the 
^ef&oi^^E^  has  been  allowed  to  kndke  the  affidavit,' dted  a 
j[Hrebedent  ia  Lilly's  Entries,  4.  Aild  Mr.  Yates  lurged, 
that  this  was  not  a  dilatory  plea,  mthin  the  meaning  of 
the  statute  as  the  cases  of  misnomers,  Sec,  are,  because 
it  shews,  that  the  plaintiff  alone  had  no  right  to  bring  the 
action,  and  so,  in  fact,  goes  to  the  action  itself,  and  not 
'  barely  to  the  form  of  brining  it :  and  the  plaintiff  must 
know  whether  he  has  the  sole  right  or  not;  if  he  has,  the 
^iplei  can  do  him  no  injury,  but  he  may  take  isaue  on  it, 
and  have  final  judgment, 

Mr.  Norton^  and  Mr.  fVytme^  in  support  of  the  rule. 

There  can  be  no  doubt  that  diis  is  a  dilatory  plea^  witlun 
the  act,  the  defendant  so  oonndered  it,  and  has  annexed 
a^dayits  to  it  accordingly,  but  they  are  defective ;  the 
.first  was  befcM^  any  cause  in  court,  and  cannot  be  looked 
ujion,but  suppose  it  can,  yet  it  is  defective,  1st.,  in  not 
yientifying  the  nets  to  be  the  same :  ^y.,  in  not  men- 
tkming  by  name  who  are  the  other  several  part^wners,  as 


/%* 
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must  be  done,  in  order  to  give  the  plaintiff  a  better  writ,  as 
a  secoild  plea  in  abatement  can  never  be  received.  The 
other  aiBdavit  is  founded  on.  belief  only^  whereas  the  sta- 
tute requires  a  positive  affidavit  to  be  made  of  the  truth 
of  die  plea,  at  the  peril  of  perjury,  and  is  to  be  strictly  . 
J.  ^i.  pursued ;  and  the  same  objection,  as  to  not  naming  the 
other  partners,  occurs  here  again.  As  to  the  great  disti^ic^ 
and  impossibility  of  getting  an  affidavit  returned  soon 
enough,  on  application  to  the  court,  or  to  a  judge  at  his 
chambers,  a  special  imparlance  might  have  beisn  ^ob- 
tained, which  would  have  given  them  time.  To  shew 
that  the  court  were  critically  nice  as  to  the  wording  of  the 
affidavit  upon  this  statute,  Mr.  Wynne  cited  Sir.  7Q5.    ^ 

Denisofi,  J. 

The  l^slature  intended,  as  far  as  they  could,  to  put  «n 
end  to  these  pleas,  which  before  were  put  in  almost  ?vcry 
action,  and  the  paper  filled  with  nothing  else ;  and  therer 
fore,  as  they  could  not  absolutely  take  them  away,  thqf 
dogged  them  with  such  difficulties  as  to  prevent  the  so 
common  use  of  them,  and  whether  the  parties  lived  near 
or  at  a  distance,  was  not  thought  of. 

All  pleas  in  abatement  are  properly  dilatory,  as  they 
avoid  proceeding  to  the  merits,  and  in  every  plea  in 
abatement  of  this  sort,  to  wit,  that  the  plaintiff  alone  has. 
not  a  right  to  bring  the  action,  the  defendant  must  always 
ffve  him  a  better  writ,  and  shew  him  uho  in  particular 
those  other  persons  are  that  have  a  right :  and  therefore  . 
the  plea  in  this  case  is  very  properly  pleaded,  and  sets 
out  the  names  of  the  several  other  part-owners ;  b^t  tif^\ 
.    parliament  have  provided,  that  no  such  plea  shall  l)e.re- 
cdved,  unless  the  matter  contained  therein  be  pj^ov^j^  j,^^^ 
to  be  true,  or  some  probable  matter  sffewn  to  the  i'Ofirip^(p^  ,i 
induce  them  to  believe  the  facts  are  true:  which  latter  words. 
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I  have  often  heard  it  said  ia  this  court,  were  inserted, 
because^  in  many  cases,  no  affidavit  at  all  is  necessary,  as 
where  a  record  of  this,  or  any  other,  court,  at  Westmimtet* 
b  insisted  on,  or  that  the  party  is  an  attorney,  or  any. 
other  matter  of  record,  the  truth  of  which  the  court  have 
the  means  of  getting  at,  there  no  affidavit  is  necessary : 
but  in  aU  cases  where  it  is,  it  must  be  pontive,  and  so 
that,  if  fake,  the  party  may  be  indicted  of  peijury ;  and 
saying,  he  helieves,  wonH  do,  for  the  plaintiff  must  rely 
eotirely  on  what  is  sworn.    As  if  an  action  be*  brought 
i^;ainst  D.  by  the  name  of  J.,  and  he  pleads  in  abate- 
ment that  his  name  is  Thomas,  the  plaintiff  must  style  him 
so  in  his  new  writ,  whether  that  be  his  true  name  or  not ; 
80  liere,  the  affidavit  not  bdng  positive,  tlie  plaintiff  must 
stand  still,  not  knowing  how  to  proce^    And  neither 
of  the  affidavits  are  sufficient  in  this  case,  as  they  do  not 
mention  the  names  of  the  othe^  part-owners ;  and  what- 
ever particular  hardship  it  may  be  to  tiie  parties  in  this 
case,  to  be  subject  to  a  grealt  many  actions,  to  allow  so  loose 
an  ilffidavit  as  the  present  will  be  of  greater  inconvenience 
in  genera] ;  besides,  in  all  likelihood,  the  plaintiff  in  this 
action  recovering  damages  pro  ratd  (according  to.his  in- 
terest in  the  nets,  as  he  may)  will  determine  the  question 
as  to  alL    However  that  may  be,  the  act  requires  a  poo- 
tive  affidavit 

Foster,  J.,  agreed,  the  affidavit  must  be  made  at  the 
peril  of  peijury;  but  thought  the  first  affidavit  shewed 
probable  cause  to  the  court  to  believe  the  truth  of  the 
I^ea,  and  doubted  whether  it  ought  hot  to  be  received. 

Wiltnot,  J.,  agreed  with  Denison,  and  said,  the  affidavit 
must  be  concomitant,  or  subsequent  to  the  plea,  and  could 
not  h6  antecedent,  as  any  such  affidavit  could  not  possibly' 
identify  the  particular  nets :  and  had  the  matter  been' 
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res  hUegraj  he  sAid^  he  should  have  dioi]|^t  the  act  of 
parliflment  memt  that  the  plea  should  be  vetified  bj  the 
defisndttit's  own  affidavit^  though  coiiBtatit  praetioe  has 
now  settled  that  otherwise. 


K«  B*  DenUmty  J.^  in  answer  to  what  Foiitt  said,  as  to  tiie 

probable  cause,  agreed  these  was  enough  to  kiduee  diem 
to  believe  the  tnitfa  of  die  plea,  but  it  was  not  verified  no 
far  as  to  give  the  {dbintiff  a  better  writ,  by  setttag  out 
the  names  of  the  other  part-owners;  and  repeated,  that 
he  had  often  heard,  that  those  latter  wmtls  were  mserted 
fyr  the  reason  heSore  mentioned. 

Ride  made  absohite. 


GRIFFITH  agt  HOLLl£R.. K.  B. 


X^eave  ^^  Stanyfokd  moved  fer  leave  to  amend  the  de- 

pnnted  to      dasation,  by  striking  out  the  county  of  GlouceHer^  and 

^^^^uigfyil^^  inserting  Watmekj  aooording  to  the  bill  on  the  fife;  the 

vvnue.  aotiDn  being  for  a  penalty  of  <£S,  on  a  rood  act  of  88  G .  1 1*. 

T^»  •S*'     Mr.  Norton^  on  the  same  side,  mentioned  the  case  of 

PhilKps  V.   Smithy  for  a  false  return,   1   Sir.  186 : 

Wynne  v.  MiddUtan,  ft  Str.  li^27 :  and  a  case  in  8  Lev.^ 

on  &e  statute  of  Hue  and  Cry :  all  which  were  amencU 

meiits  on  penal  statutes. 
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Mr.  Manan^  on  the  other  side,  ofppaMd  this  amend- 
aent,  and  innsted  on  several  arguments  to  shev  the 
mcaDYenieoce  of  allowing  it  in  popular  actions,  where  he 
that  first  sues  out  his  wnt,  and  prosecutes  it  widi  dne 
diligence,  is  entitled  to  the  penalty ;  but  the  suffering  the 
fkintiff  to  amend,  by  changing  the  venuey  tends  todeodve 
Dthars'wfao  be&ve  soeh  amendment  have  brought  liieir 
icfion.  An  pflbuder  against  a  statute  which  requires  the 
pmoffyKnga  to  be  in  the  county  where  the  offence  was 
fxamntted^  lo  evade  the  punishment  incurred,  needs  only 
t9g«|^m£n«d  to  4ue  out  an  original,  and  file  a  bill,  and 
afterwards  move  to  change  the  venue  ixfio  such  of  tfie 
oountJiss  wher^  he  had  transgressed,  as  an  aetion  waa 
corntniiiiTffid  in  afibet  his  origipal  filed,  and  so  would  haye 
a  priority  to  such  other  plaintiffl 

Denison,  J. 

This  is  an  amendment  at  copunon  law,  as  the  proceed- 
ings  are  still  in  paper^  and  there  is  no  difference,  at  com- 
mon law^  between  popular  actions,  or  even  informations, 
and  other  actions. 

The  InU  OB  (he  Sie  hmg  r^rht,  we  will  not  inquire 
whan  it  was  filed,  as  has  been  determined  over  and  over. 

If  the  act  made  the  action  local  (how  diat  is  I  do  not 
know),  yet  even  there  the  court  would  allow  this  amend- 
ment. , 

fVilmotyJ. 

If  the  amendment  was  not  allowed,  the  plaintiff  wouM 
be  defeated,  because,  should  he  discontimw,  he-  would 
most  likely  be  barred  by  some  former  action. 

Rule  made  absolute  for  the  amendment. 

B  B 
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Same  term. 


A  new  rule 
to  shew 
cause,  found- 
ed on  affi- 
davits, held 
cequisite. 


BOLSDON,  Spinster,  agt.  HOLMES,  and*  wife. 
K.  B. 

The  action  was  for  false  imprisonment  The  jury- 
gave  .£300  damages:  a  motion  was  made  in  the  late 
C.  J.'s  time,  (who  tried  the  cause)  for  a  new  trial,  on 
account  of  the  excessive  damages;  and  a  rule  nisi  was 
then  granted  without  any  affidavits  being  filed,  as  the 
chief  justice  intended  to  have  reported  the  evidence  from 
his  notes  at  the  day  for  shewing  cause :  but  he  h&ng 
now  dead,  the  court  said,  they  could  not  proceed  on  this 
rule,  but  the  defendant  must  now  file  affidavits  of  the  iact, 
and  ground  his  motion  on  them,  without  regarding  the 
former  rule,  and  then  the  plmntifF  in  shewing  cause  is  ta 
answer  them,  &c. 


Same  term. 

A  landlord's 
right  to  dis- 
train revives: 
execution 
being 
waived. 


5EVEN  agt.  MIHILL. -K.  B. 

A  Fi.  FA.  was  sued  out  against  the  defendant,  and  se* 
veral  goods  found  oii  the  premises  were,  taken  in  execu- 
tion :  whereupon  the  landlord  sent  the  officer  notice  that 
a  year'^s  rent  was  due:  notwithstanding  which  (as  the 
plaintiff  represented  the  case),  the  landlord,  whilst  these 
goods  were  4n  custodia  legts,  and  before  a  sale,  took 
them  as  a  distress  for  rent,  and  actually  sold  them: 
whereby  the  plaintiff  was  defeated  of  his  execution; 
therefore  a  rule  was  made  to  shew  cause  why  the  land- 
lord  should  not  return  the  goods  to  the  plaintifir,  or  the 
value  of  them,  with  costs.  But  upon  Mr.  Pond's  shew- 
ing cause,  it  appeared,  that  afler  the  landlord's  giving 
notice,  the  plmntiff,  finding  that  other  persons  liud  claim 
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to  these  goods,  and  that  they  were  not  the  goods  of  the 
defendant,  waived  his  execution,  and  left  them  at  large ; 
whereupon  the  landlord  (who  had  a  right  to  distrain 
them  by  reason  of  their  locality),  proceeded  to  do  so  im- 
mediately, lest  the  owner  should  remove  them  off  the 
premises.  Upon  this  the  parties  came  in,  and  paid  him  K.  B. 
bis  rent,  and  removed  the  goods,  claming  them  under  a 
biU  of  sale  fixim  the  defendant 

Per  curiam.  To  be  sure,  the  landlord  could  not  have 
distrained  them  whilst  in  the  custody  of  the  kw,  at  least 
not  unless  he  was  refused  a  yearns  rent;  but  here  the 
plaintiff  waived  his  execution,  whereupon  the  right  to  dis- 
train revived :  and  as  to  the  property  of  the  goods,  that 
is  a  matter  to  be  tried  in  an  action,  and  not  determined' 
on  a  motion ;  therefore  discharge  the  rule,  but  without 
costs,  as  the  plmntiff  has  lost  the  benefit  of  hb  execution. 


WIGGLESWORTH  agt.  ISHERWOOD. K.  B.    Same  term. 

A  KULX  was  obtained  last  term  to  shew  cause  why  the  The  plaintiff 
proceedings  should  not  be  set  adde  for  irregularity,  and  having  ac- 
the  d^endant  discharged  out  of  custody ;  and  on  enlarg-  dorsement  of 
ing  the  rule,  the  latter  end  of  last  term  (upon  the  plain-  a  promissory 
tiff's  motion),  the  court  ordered  the  defendant  to  be  dis-  ^nother'cre- 
charged.  And  now  Mr.  Nares  came  to  shew  cause  why  ditor^  for  the 
the  other  part  ofthe  rule  shoul4^notbemade  absolute.  The  ^"[^'^^^j^^g 
case  was  this :  the  defendant  being  indebted  to  the  plaintiff  defendant  to 

special  bail, 
in  an  action  to  recover  both  dcbu ;  held,  that  the  action  was  well  brought^ 
but,  being  a  practice  to  evade  the  statute,  &c.,  that  the  defendant  was 
justly  discharged  from  custody. 

B  b2 


WlGGLES- 
WOKTH 
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1766.        ^"  ^^^^  guineas,  and  to  one  Deane  in  <£4u  l5»  on  a  pro* 
missory  note,  it  was  agreed  between  Deane,  and  the 
plaintiff,  (for  the  more  effectual  recovering  of  th^  debts,) 
^  .  that  Deane  should  indorse  over  the  note  to  the  plaintii!^ 

IsHEttwooD.  ^^  ^^®  might  hold  the  defendant  to  special  bail,  as  for 
'<m^-Y'^^  a  debt  above  c£lO;  but  no  consideration  was  pidd  by 
K.  U.  the  plaintiff  to  Deane,  on  indorring  the  note ;  and  it  was 
'  agreed,  that  Deane  should  pay  a  proportion  of  the  charges 
of  the  suit.  Accordingly,  the  plaintiff  made  the  common 
affidavit,  and  the  defendant  was  arrested  on  an  ac  etiam : 
and  sending  for  Deane,  paid  him  his  demand,  of  £i.  Is.; 
whose  end  being  thereby  answered,  he  made  an  affidavit  of 
the  fact,  to  found  this  application  of  the  defendant  It 
was  urged,  whatever  treachery  there  might  be  in  Deane, 
the  defendant  was  entitled  to  what  he  prayed,  as  the  pro- 
ceedings were  irregular,  and  void,  on  the  statute  to 
prevent  frivolous  and  vexatious  arrests. 

Denison,  J.,  said,  there  was  no  case  where  it  had  been 
determined,  that  two  creditors  agreeing  to  vest  both 
debts  in  one  person,  (both  winch  debts  were  simple  con- 
tract, and  proper  to  be  joined  in  one  action,  in  ord^  more 
effectually  to  recover  their  debts,  by  holding  the  defendant, 
to  bail,)  was  illegal,  unless  there  was  fraud  and  collusion, 
or  some  contrivance  to  oppress ;  and  he  said,  he  believed 
it  waA  very  commonly  done,  though  he  thought  it  not 
right;  and  here  the  plaintiff  is  the  person  who  has  the 
undoubted  legal  right  to  recover  both  debts. 

Foster,  J.,  said,  he  thought  the  court  had  done  right  in 
dischaj^ng  the  defendant  out  of  custody,  bb  it  was, 
plainly,  a  practice  to  evade  the  statute;  but,  he  said, 
the  plaintiff  might  still  be  at  liberty  to  proceed  in  her 
action. 
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ffibiut,  i.  lyaS. 

This  practioe  is  not  quite  right,  nor  do  I  see  how  the  Wic^L^g. 

plaintiff  could,  with  a  good  consdence,  swear  her  debt  worth 

was  abov^  c£^10.     The  court  have  done  rightly  in  dis-  egt. 

charging  the  defendant  out  of  custody,  as  it  shewed  they  IsnERWoon. 

disoountenanoed  such  practices.     But  I  think  it  will  be  V-^s^-^^-^ 

too  much  to  set  aside  the  proceedings,  as  eight  guineas  K.  R 
are  truly  due  to  the  plaintiff. 

DenisoHj  J.  further  observed,  that  as  to  the  staying  the 
plaintiff  in  her  proceedings,  it  was  most  certain,  the  court 
oould  not  do  it,  as  she  had  a  legal  title ;  and  what  con- 
sideration Ae  paid  for  the  note  oSDeane^  a  court  of  equity 
might,  but  this  court  cannot,  inquire :  nor  wiU  a  court  of 
lawj  on  an  action  brought  hy  an  indorseej  suffer  the 
queHion  to  be  asked,  what  consideration  he  paidjor  it,  ^ 
Therefore,  discharge  the  rule,  and*  let  the  defendant  file 
eovMAon  bail. 


MOCO  agt.  WHITING. K.  B.  Same  term. 

Sci.  FA.  quare  executionem  non,  to  compel  assignment  Exceptions 

of  errors,  to  which  three  exceptions  were  taken :    Ist,  ^^  *  ^ct'fi; 

•  '      ^  ^  are  not  mam- 

that  there  were  not  fifteen  days  between  the  teste,  and  tainable,  un- 

retum;  2dly,  that  the  defendant,  in  the  original  action^  '^**  J''®  ^''i" 

was  named  Moco,  and  in  the  scL  fa.  Meco;  Sdly,  that  monsbe"ex- 

the  judgment  was  recovered  by  Whiting,  and  another,  and  bibited  to  tbe 

the  summons  served  on  the  plaintiff  in  error,  was,  why  ^^^^^ 

she,  (JVkiting)  should  not  have  execution,  according  to 

the  said  judgment. 
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175&  Mr.  Norton  J  who  was  to  support  these  exceptions,  at 

_Jj?^         the  day  for  shewing  cause,  not  having  received  his  in- 
structions, desired  it  might  be  put  off;  but  the  counsel 
yj      '         for  the  defendant  in  error,  saying  these  exceptions  were 
^^^v^^^*    marely  for  delay,  and  that  they  should  not  have  time  to 
K.  B.        return  their  certificate,  if  it  was  put  off,  the  court  ordered 
them  to  proceed  to  answer  the  objections. 

Mr.  Aston^  fcnr  the  defendant  in  error. 

1.  As  to  this  objection,  the  return  is  in  court,  and 
appears  to  be  right  52.  The  variation  of  an  e  instead  of 
an  c,  is  triffing,  and  only  a  dash  in  a  letter.  S.  The 
word,  (she)  may  be  rejected  as  surplusage.  But  as  to 
both  these  exceptions,  they  cannot  be  supported ;  because, 
he  has  not  exhibited  to  the  court  the  very  sununons  in 
which,  he  says,  there  are  these  iir^^ulaiities,  but  ralj 
sets  them  out  in  his  affidavit;  but  the  practice  is  to  annex 
the  original.  1  Barnei  Notes^  815.  ChaukUn  v.  /roft- 
son. 

Denisofij  J. 

The  rule  is  so,  and  the  courts  are  very  cautious  in 
recdving  exceptions  to  this  writ,  which  always  tend  to 
delay,  and  on  which  no  plea  is  allowed :  therefiire  they 
wiU  not  hearken  with  much  attention  to  these  objections  ; 
and  the  rule,  why  it  should  not  be  quashed,  must  be  dis- 
charged. 
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HERD  agi.  CALVERT. K.  B.  Same  term. 

On  a  motion  to  set  aside  proceedings  for  irre^larity,  A  question 
it  was  referred  to  the  master;  and  the  question  before  ^Jte^has** 
him  was,  whether  the  plaintiff  had  not  entered  into  an  reported^ 
agreement  to  take  his  debt  by  instalments,  at  so  much  a  '"^X  "J5  ^® 
month,  notwithstanding  which  he  brought  this  action  P  ^sged. 
The  master  reported,  that  there  was  no  such  agreement, 
as  the  defendant  had  petendcd,  but  that  the  proceedings 
were  regular;  and  being  asked  by  the  court,  whether  he 
had  any  doubt  about  it ;  he  said  he  had  not 

Mr.  Norton,  for  the  defendant,  (thinking  the  affidavits 
laid  before  the  master  proved  the  agreement,)  pressed  the 
court  to  enter  into  it  by  affidavits ;  and,  at  his  earnest  re- 
quest, the  master  looked  over  the  affidavits  again,  and  still 
retained  his  opinion,  saying  he  had  no  doubt.  Then 
Mr.  'Norton  pressed  for  a  special  report,  which  the  master 
refused  to  make.  And  the  court  all  agreed,  as  the 
master  was  clear,  and  it  was  a  mere  matter  of  fact,  and 
referred  to  him,  they  must  abide  by  his  report,  and  not 
go  over  the  matter  again  by  affidavits,  for  then  there 
would  be  no  end  of  things.  And,  as  it  was  not  on  a 
matter  of  law,  nor  upon  the  construction  of  a  rule  of 
court,  and  as  the  master  had  no  doubt,  diey  said  it  was 
agunst  the  rules  of  the  court  to  refer  it  again  to  the 
master. 
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Same  term.  ANONYMOUS. IL  B. 

To  a  judge's      Thk  plaintiff  charged  the  defendant  in  execution  widi  a 

order  for  ^     dedaradon,  who  pretendimr  he  had  a  defence  to  make,  the 

time^  special  '  ■^.        .     ^  ... 

conditions      plaintiff  had  candidly  indulged  him  with  time ;  and  the 

were  after-     defendant  had  afterwards  mi  an  order  from  a  judUie  for 

wards  added  .  .  . 

by  the  court.  ^  n^ionth^s  further  time ;  which  would  carry  him  over  the 

three  termft,  within  which,  by  the  rules,  the  plaintiff  is  to 

go  to  trial,  or  obtain  judgment,  or  else  the  defendant  is 

entitled  to  a  supersedeas ;  which  the  plaintiff's  attorney 

not  considering,  when  the  last  order  was  made  for  time, 

did  not  oppose  it. 

Demsofiy  J.  (who  made  the  order.)  If  this  matter  hod 
been  disclosed  to  me,  I  should  have  made  it  part  of  the 
terms  of  my  order,  that  the  defendant  should  not  take 
advantage  of  this,  nor  the  plaintiff  suffer  by  his  indulgence. 
Therefore,  let  this  now  be  added  to  the  order,  by  rule  of 
court 


Same  term.  CLEELAND  agt.  RYVES. K.  B. 

Bail  for  a  On  a  rule  on  one  Richardson^  the  defendants  aUorney, 

party  named  foy  putting  in  bail  to  the  action,  without  the  direction,  or 

m  tne  pro-         *  •        ^  -t     \  i* 

ceedings  for  P^^ty,  of  the  defendant,  (as  was  suggested,)  and  in  order 

conformity, 

though  put  in  without  his  direction^  an  indemnity  being  offered  liiiii^  are 
held  good. 


K.B. 
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to  suirender  him  in  diachaige  of  his  bail :  on  shewing        lyi^ 

xsniae,  the  fact  appeared  to  be,  that  one  Dr.  Steward^         ^"^ 

being  possessed  of  a  plantation  in  Jamaica^  called  Fori  Clsxlanb 

StewartTs  plantation^  devised  it  to  trustee^  fiir  several 

purposes ;  and  that  the  right  to  his  estate  was  now  in 

diqpttte  in  the  Court  of  Cbanoery.    That  these  trustees 

consigned  the  sugars  in  question  to  Mr.  Ewer^  a  mer- 

ehaaty  in  London :  that  the  defendant's  wife  was  one  of  the 

cUmantB  of  the  plantation,  as  daiq;fater  to  the  doctor, 

and  that  her  own  estate  was  vested  in  trustees^  for  her 

sepaiftte  use:-  that  die  was,  before  marriage,  indebted  to 

thei^aintiffinj^dSf  for  wine:  that  these  sugars  coming 

into  the  port  of  London^  the  plidntifiF  attached  them  for 

this  debt:   that  Mr.  Ever^  the  consi^ee,   thereupon 

employed  Richardwn  to  take  the  necessaiy  steps  to 

prevent  a  sale  of  them ;  who  acoordii^y  put  in  bail  in 

the  sheriff's  court,  in  the  name  of  the  defendant,  the 

garnishee,  (who  he  swears  he  did  not  know  was  then  in 

Ewghuidf  as  he  resided  chiefly  in  Ireland^)  and  looked  to 

Mr.  Ewer  as  his  employer.    After  this,  he  removed  the 

plaint  into  B.  i2.,  and  put  in  bail  above,  in  the  defendant's 

name,  without  acgnainting  him  with  it:  both  he  and 

£ir^  offered  to  indemnify  the  defendant:  andas  his  name 

was  used  ex  necessUate^  the  court  thought,  the  defendant 

sufficiently  exculpated  hbnaelf,  and  thoi^  Ewer  had 

perhaps  gone  further  than  he  lq;ally  could,  in  removing 

the  platnt  after  he  had  bailed  the  goods,  (for  so  for  he 

ttodoabtedly  migjht,)  they  he]d»  there  was  no  intention  to 

oppress,  nor  could  the  defendant  be  hurt,  as  he  offered 

to  indemnify  him.    Therefore,  they  discharged  the  rule, 

and  made  it  a  part  iOf  the  present  rule,  for  Ezoer  to  give 

the  defendant  security,  to  indemnify  hxm;  and  this,  they 

said,  was  all  (he  court  would,  or  ought  to  do,  where  a 

parly  tiot  interested  was  of  necessity  to  be  named  by  his 

ctUmqitie  trust,  in  the  pvoodedings^  for  conformity  only. 
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Same  term.  PARKER  agt.  STEERS. K.  B. 

Judgment  Mr.  Luke  Robinson  moved  to  enter  judgment  of  Mt- 

entered  of     chdelmas  term.     The  plaintiflF  had  a  verdict  at  the  last 
Mtchaelmas  ,    /.      .    ,  ,     «.*  ^ 

term,  the  '     summer  assizes:  rule  for  judgment  was  out  on  the-  llth 

plaintifiT^         of  November:  appointment  for  taxing  costs,  the  ISth. 
over  me  dav  ^^  ^^^  ^^^^  ^^  defendant's  attorney  being  unable  to 
in  bank.         attend,  the  plaintiff's  attorney,  at  his  request,  took  out 
another  for  the  14th,  but  the  plaintiff  died  the  IStfa. 

Denisony  J.  You  are  entitled  to  judgment  cf  Michael- 
mas  term  of  course,  the  plaintiff  having  lived  over  the 
day  in  bank;  and  the  taxing  costs  is  incident  to  the 
judgment,  and  may  be  done  after  the  party's  death. 

Therefore  motion  not  necessary. 


Same  term.  THE  KING  agt.  SMITH. K.  B. 

On  a  motion       ^^*  Hussey  moved,  that  the  defendant  might  pay  the 

for  costs         prosecutors'*  costs,  to  be  taxed  by  the  maater,  before  his 

davk,arJile    ^cognizance  be  discharged. 

nisi  only  is 

granted.  rj-he  defendant  had  been  indicted  for  a  nusance  in  the 

highway,  and  convicted,  at  the  prosecution  of  the  sur^ 
veyors ;  but  they  were  not  so  called  in  the  indoraeBient 
on  the  bill,  in  pursuance  of  the  act  of  fF,  III.,  whevaby 
costs  were  tmly  given,  if  the  prosecutor  should  be  ike 
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party  injured,  or  a  peace  officer;  and  having  made  1756. 
the  motion  originally  as  a  mattor  of  ooune,  and  without 
affidavit,  he  now  produced  one,  to  shew  the  fact,  that  they 
were  surveyors;  and  the  court  thought,  it  might  be 
recaved,  but  that  this  must  be  considered  as  an  original 
motion,  and  a  rule  to  shew  cause  ^ven,  that  the  defendant 
might  see  the  affidavit,  &c.,  and  he  moved  accordingly. 
He  also  desired  leave  to  add  the  word  surveyoriy  to  the 
indorsement  on  the  bill,  but  that  was  denied :  as  to  the 
other  part  of  his  motion,  anile  nisi  was  granted. 


In  ilftcAtfe/iita«  term  following,  Serjeant  Hewitt  shewed 
cause  against  that  rule,  and  insisted,  that  such  indorse- 
ment ought  to  have  been  on  the  indictment. 

But  the  court,  without  hearing  counsel  on  the  other 
side,  were  clearly  .of  opinion,  upon  reading  the  act  of  par- 
lament,  that  such  indorsement  was  not  necessary  ^  «nd 
accordingly  the  rule  was  made  absolute. 


THE  KING  agt.  GREEN. ^K.  B.  game  term. 

Mb.  Pbbbott  moved  for  an  information  against  James  Information 

Green,  for  continuing  an  obstruction  of  two  of  the  arches  of  *>' *  nuwnce 

reTiucu  HD* 
the  bridge  at  Leeds,  over  the  river  Aire,  erected  by  his  plication  to 

father;  and  alao  for -obstructing  the  third  arch  himself,  the  party  not 

by  building  a  .wall  against  it,  by  whidi  means  the  course  "**®'^°*  *^** 

of  the  river  Was  greatly  jptraitened;  but  the  court  re^ 

Awed  to  grant  it,  as  it  did  not  appear,  the  party  had 

been  apphed  to,  to  abate  it ;  and  as  it  was  began  fourteen  ' 

years  ago,  and  been  acquiesced  in  so  long,  there  could 
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lyaQ.  not  be  any  thing  very  enormous  in  it :  tibe  court  also  mmI^ 
that  ifa  bill  had  been  pieferred  before  the  gxaad  jury,  at 
the  asnzeS)  and  the  nusance  proved^  and  the  jury  had, 
notwithstanding,  refused  to  find  the  bill^  that  might  ha^e 
been  an  inducement  to  the  court  to  grant  this  motioii. 


Same  term.  DOE  (lessee  of  FOWLER  and  wife)  agt.  ROE.— K.  B. 

A  judgment       Mb.  Nabes  moved  to  set  aside  a  judgment  in  eject- 

obtamed        ment.    The  defendant  had  given  an  attorney  instructions 

mistake,  set  ^  ^  cI^'sb  ^  Hilary  term,  to  appear  for  him ;   but 

^^e*  through  mistake  of  the  name  of  the  lessor  of  the  plaintiff, 

he  could  not,  upon  his  search  with  the  derk  of  the  rules, 

find  that  such  gectment  had  been  moved,  and  the  four-day 

rule  being  out,  the  plaintiff  signed  judgment    The  court 

now  set  aside  this  judgment,  as  obtained  by  surprise,  on  the 

defendant's  paying  costs,  and  undertaking  to  appear,  so  as 

to  try  the  cause,  at  the  next  assizes;  and  they  ordered 

possession  to  be  restored  to  him  in  the  mean  time. 


Same  term.  SHELDON  agt.  FOOT. K.  B. 

A  certificate  ^^^  Akthoky  Abdt  shewed  cause  why  the  defendant 
of  discharge  should  not  be  discharged  out  of  custody,  on  filing  com* 
insotvent  "^'^  ^^^  having  produced  the  duplicate  of  his  disdiarge 
debtors*  act  under  the  last  insolvent  debtors^  act,  w4iich  took  effect 

wfllnotbe.    cmthelstofJii»fkiry,1766. 

nentonewho  *^ 

is  shewn  to 

have  been  abroad  not  as  a  fugithre,  but  occupied  in  a  coarse  of  lawful 

business.    Sayer,  BOS.  S.  C. 
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(N.B.   TiuB  ftatttte  is  exactly  in  the  words  of  the        17S6. 
fi>nner  inpolyent  acts.) 

He  said,  there  were  two  questions ;  1st,  whether  the 
duplicate  be  condunTe  evidence  of  his  bong  entitled  to 
the  benefit  of  this  act?  2dly,  If  it  be  not,  whether  the 
defendant  in  this  action  was  a  furtive  for  debt  wiUiin 
the  act? 

1st  It  cannot  be  condusiTe  evidence,  because  by  a 
clause  in  the  act,  it  is  enacted,  that  the  certificate  of  dis- 
charge, if  fraudulently  obtiuned,  shaD  be  vcad ;  which  is 
a  matter  proper  for  the  court  to  determine  on  this  motion^ 
and  not  put  the  pflCrty  to  plead  it,  because  then  the 
defendant,  being  at  large  on  common  bail,  might  go  off, 
&a ;  and  so  it  was  determined  in  Vincent  v.  Humphreys j 
JUL  7  6.  II.,  where  Zee,  Justice,  dted,  Mich.  11 
Ann.^  Carter  v^  Whitworth,  that  though  the  duplicate 
was  primA  facie  evidence,  yet  it  might  be  shewn  by 
affidavit  on  this  motion,  that  it  was  obtained  by  fraud. 

9dly.  The  defendant  was  not  a  fugitive  tar  this  debt, 
within  the  meaning  of  the  act :  on  the  contrary,  he  went 
a  voyage  to  Maryland^  in  December^  1754,  (a  few  days 
before  the  act  took  place)  as  a  merchant,  and  returned  to 
London  in  the  summer  of  1756,  and  never  surrendered 
himself,  but  went  another  voyage  to  Petersburgh,  and 
returned ,  in  1756,  and  then  surrendered  himself,  and 
obtained  his  certificate.  This  very  point  was  solemnly 
determined  in  Trinity  term,  1750,  in  the  case  of  Deacon 
V.  fVestemj  on  the  insolvent  act  of  January  1,  1748. 
There  the  party  being  abroad,  as  a  mariner  on  board  a 
mm  of  war,  was  resolved  no  fugitive  within  the  act;  for 
though  h^  was  within  the  words,  he  was  not  within  the 
intent,  as  manifestly  appeared  by  the  preamble,  which  is 


382  NOTES  OF  CASES  IN  K.  B.  &c. 

1756.  the  key  to  interpret  the  statute:  and  there  he  did  not 
surrender  himself  till  near  a  year  after  his  return :  for 
both  which  reasons,  the  court  held  him  not  entitled  to  the 
benefit  of  the  act,  therefore  refused  to  discharge  him  on 
cammon  bail ;  and  this  was  in  point  with  the  present 

jg '  ^       case,  in  ontnibus. 

Mr.  Norton  agreed,  if  the  facts  were  so,  he  oould  not 
support  the  rule  against  such  a  late  determinadon. 

Rule  for  common  bail  disdiarged. 


Same  term.  WALLER  agt.  GREEN. K.B- 

In  sci.Ja.  The  defendant  gave  notice,  that  two  persons  (named) 

^gainst  bail,  would  justify  as  bail  for  him ;  the  plaintiff  excepted  to  them, 
motion,  di-  ^nd  they  did  not  justify,  but  two  others  were  put  in,  ahd 
rectedthe  justified.  The  plaintiff^sattorneyhad  the  bail-piece  entered 
persons  whcT  ^°  ^®  roll,  and  took  out  set.  fa. \  agunst  all  the  four 
had  not  justi-  persons  who  had  been  named  as  bail,  and  nihils  were 
fied  to  be  returned  upon  those  writs ;  and  now  it  was  moved,  that 
the  roll ;  but  the  two  first  bail,  who  were  excepted  against,  and  had 

aft^wards      not  justified^  might  be  struck  out  of  the  bail-piece. 

consented, 

thatproceed- 

ings  against        Mr.  Althaniy  for  the  plaintiff,  opposed  that  application  ; 

Aodd  ^      because,  if  it  was  granted,  the  other  two  bail,  who  had 

stayed.  justified,  might  plead  nul  tiel  record,  and  would  avail 

^flvCT",  308.    themselves  of  the  difference  between  the  recognizanoe 

mentioned  in  the  scL  Ja.^  and  that  which  would  after* 

wards  appear  on  the  record. 


Afterwards  Mr.  Jltham  moved  the  court  for  a  rule  to 
gtay  proceedings  against  the  two  persons  who  ought 
not  to  haye  been  entered  as  bail ;  and  the  motion  was 
granted,  because  the  plaintiff  might  then  proceed  pro- 
perly against  the  two  who  justified,  as  the  recognizance 
would  agree  with  the  scufa.,  and  yet  the  two  persons  not 
liable  would  not  suffer* 
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Denisoriy  J.  1755, 

Two  bail  were  here  put  in  at  a  judge's  chambers,  they 
were  excepted  to,  and  therefore,  as  there  was  no  justifi- 
cation, they  are  as  no  bail  at  all ;  and  the  plaintiff 
ought  not  to  have  entered  up  the  four  bail  on  the 
recognizance  on  the  roll.  ^'^^'b*' 

The  plaintiff  certainly  would  fail  on  nul  tiel  recordy 
but  then][  owing  to  his  own  fiiult,  for  entering  up  the 
recog]!uzance  as  if  there  were  four  bail,  and  therefore  I 
think  the  names  of  the  two  biul  excepted  against  should 
be  struck  out :  their  names  should  have  been  struck  out 
before ;  and  by  the  plaintiff  excepting  to  the  bail,  and 
they  not  justifying,  they  are  no  bail,  and  though  they 
were  not  struck  out  before,  yet  the  plaintiff  should 
have  entered  up  the  recognizance  only  as  to  the  two  who 
justified. 

Rule  absolute. 
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THE  KING  0gt.  REDMAN—tB. 

This  was  a  motion  for  a  view  od  b^hjilf  of  the  da* 
•   fendant,  who  stood  indicted  for  a  forcible  entry. 

Per  curiam,    Tberei^an  b9ix>  vi^w^«<;Dmnalpi^ 
secution  withoirt  oooie^t,  and  the  priw^tico  wa»  wi  b«Cm 
A  Ann.t  cA6*  the  act. 
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^khaelmai  Term,  30  Geoi  11.^  1756. 


tn  the  last  vacadoil  Robs&t  Henley,  Esq.  was  knightecl^ 
and  appmnted  Attorney  General,  and  the  Honourable 
Charlbs  Yoeke  was  made  Solicitor  Greneral,  on  thcf 
t^emoval  of  Sir  Richaed  Lloyb. 

A  few  days  after  the  beginning  of  this  term,  the  Honour* 
able  William  Mvbbay^  his  Majesty^s  late  Attorney 
General,  was  called  to  the  d^;ree  of  a  Serjeant  at 
Law ;  (his  motto  for  the  rings  was  "  Servate  domum^) 
and  immediately  afterwards  created  Baron  of  Mans- 
field, and  took  his  place  as  Chief  Justice  of  £»  J3. 

WiLKOT^  J.,  was  made  one  of  the  Lords  Commissioner» 
of  the  Great  Seal,  on  the  19th  of  November^  1756, 
when  Lord  Haedwicks  resigned. 


<JOODRIGHT  (lessee  of  Sir  RICHARD  GROSVlU 
NOR,  banmet,)  agU  sWYMMBR,  Esq.  and  odierft 

^— — EXCHEQOEE. 

This  was  a  trial  at  bar,  on  an  ejectment  brought  lo  Possesstolf 
frecoVer  a  lead  mine,  of  great  value,  in  Walen;  and  the  ^^^  many 
question  intend^  to  be  tried,  was,  whether  the  place  ^  fjeed  de« 

claratoi'y  of 
a  beneficial 
interest,  in  which  a  covenant  to  6onvey  the  legftl  estate  (s  inserted,  will 
not  raise  a  presumption  that  such  estate  has  been  oonvigrad  to  the  pos^^ 
sessors  {  nor  entitle  them  to  bring  an  ejectment. 

c  € 


986  NOTES  OF  CASES  IN  K.  &  &c. 

was  a  part  of  the  lessor  of  the  plaintiff's  manor,  or  of  th«. 
defendant's. 

The  plaintiff's  counsel,  to  prove  th^  title  to  the  manor, 
of  which  they  contended  the  [dace  in  questiim  was  a 
ExcBBcu  P^^  produced  a  grant  of  it  from  the  crown,  and  a  con- 
veyance  from  the  grantees  of  the  crown  to  Gamull  and 
Bevarfy  with  a  declaration  of  trust  from  those  persons, 
declaring,  that  the  conyeyanoe  to  them  was  in  trust  for 
Sir  Richard  Grosc€nor*%  ancestor;  in  wUch  declaration 
they  also  covenanted  to  convey  the  l^al  estate  to  him. 
This  deed  was  above  a  hundred  and  twenty  years  old : 
and  upon  this,  and  a  continued  possesion  of  the  manor 
by  the  Grosvenor  family  ever  since,  they  ihnsted  a  title 
was  proved. 

Mr.  Serjeant  Primes  Mr.  Norton^  and  others,  for  the 
defendants,  objected,  that  this  made  no  title  to  the  plaiiK 
tiff,  as  the  l^al  estate  was  still  outstanding  in  the  heir  of 
the  survivmg  trustee :  and  the  possesmon  of  the  cestui  qu9 
trusts  was  the  possession  of  the  trustee,  to  whom  the 
Gratvenors  were,  at  law,  to  be  oonndered  as  tenants  at 
will. 

Sir  Richard  Lloyd,  Mr.  Starkie,  Mr.  Perrott,  and 
others,  e  camlrdy,  would  have  had  the  covenant  considered 
as  a  covenant  to  stand  seised,  and  raise  a  use  to  be  executed 
by  the  statute :  or,  which  they  laboured  more,  that  the 
court,  (there  being  a  covenant  to  convey  so  long  ago,  and 
possession  having  gone  according  to  that  covenant,)  would 
presume  a  conveyance^  at  this  distance  of  time ;  especialFjr 
as  leases  had  been  granted  from  time  to  Jpne  \j  the 
Grosvenor  family,  as  absolute  ownsffs  «f  this  manor, 
without  the  concurrence  of  the  trustee8,andthey  hadalwaya 
,   been  looked  upon  as  such.    That  twenty  years*  posscsaon 
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Wduld  akme  be  a  bar  to  i  dtle  in  ejedment,  and  here  had        >756. 

been  a  pooBcainon  in  the  lessor  of  the  plainti£P,  ba  for 

one  hundred  and  twenty  years;  from  which  the  court 

would  infe^  a  conyeyanoe  of  the  legal  estate,  juid  that  it 

was^  some  way  or  another,  vested  in  the  lessor  of  the 

plaintiffs  or,  at  least,  here  were  circumstances  enough  to     BxgbbcI), 

be  left  to  the  jury,  for  their  oonrndenition,  whether  they 

did  not  amount  to  sufficient  erideoce  to  satisfy  them,  that 

there  had  been  such  a  deed< 


Mr.  Nares  compared  it  to  the  case  of  a  feofindent  with^ 
out  livery,  where,  if  possession  had  gaae  along  with  it^ 
the  court  would  presume  livery  of  sosin,  though  it  did 
not  appear,  in  favour  of  the  posse8Ek)r. 


Scd  ptt  curiam  ;-^The  objection  is  fatal,  and,  if  insist^ 
cm,  (though  it  were  to  be  wished,  as  the  parties  have 
been  at  so  much  expense  to  bring  up  this  matter  to  be 
tried,  it  were  fairly  entered  into,  and  determined  on  the 
merits)  it  will  defeat  this  ejectment;  for,  by  the  deed  the 
plaintiff  has  produced,  the  legal  estate  appears  to  be  in  a 
third  person;  and  nothing  but  a  legal  estate  can  be 
reoovered  by  ejectment  Twenty  years*  possession,  it  iit 
true,  if  nothing  more  Ihad  appeared,  would  have  been 
a  sufficient  tide  2  but  then  it  must  he  a  possesion  of  a 
legal  estate^  under  a  supposed  right  to  it  Ihe  pos^ 
session  liere  has  been  equitable  :  only,  under  an  equitable 
right:  the  possession,  legally,  has  been  all  along  in  the 
trustees^  in  whom  the  legal  estate  remains,  and  to  whom 
the  cestui  que  trust  is  no  more  than  a  tenant  at  will : 
and,  apparent  as  it  is,  that  the  beneficial  interest  belongs^ 
to  Sir  Richard  Oroiivenor,  the  heir  of  the  trustee  may 
yet  maintain  an  ejectment,  and  take  the  possession  from 
him.  If  the  possession  had  been  enjoyed  pursiumt  to^ 
the  conveyance  covenanted  to  be  made  so  long  ago,  and 

c  c  ^ 


388  NOTES  OF  CASES  IN  K.  B.  &c. 


GooD&iosrt 
agt, 

SWYMMJEB. 


175&  the  possessor  oould  have  derived  no  right  but  under  that 
conveyance,  there  would  have  been  some  reason  for  pr^ 
suming,  such  a  conveyance  had  been  made,  and  lost ;  but 
here  the  possession  is  otherwise  accounted  for,  without 
such  a  presumption ;  it  having  gone  on,  and  continued^  in 
ExcHEa.  ^^  same  channel  it  would  have  done  without  such  a 
conveyance ;  u  e,  in  the  cestui  que  trust,  and  the  persons 
entided,  independent  of  such  a  conveyance,  to  the  bene- 
ficial interest;  which  distinguishes  it  from  the  case  of 
possesion  under  a  feofiment  whereon  no  Uvery  is  in- 
dorsed: for  there  the  feoffee^  independent  of  the  fi^ff- 
ment,  has  no  sort  of  right,  or  claim :  his  possession  must 
be  under  that  feoffment  therefore,  and  his  claim,  a  daim 
of  a  legal  estate ;  in  the  enjoyment  of  which,  if  he  has 
continued  long  unmolested,  the  court  will  presume,  that 
aU  circumstances  requinte  to  the  validity  of  the  instru- 
ment under  which  he  holds,  were  observed,  though,  on 
account  of  the  distance  of  Ume,  it  cannot  be  proved. 
The  leases  granted,  were  equitable  leases,  and  good  in 
equity  only,  and  the  objection  cannot  be  got  over. 

'  Upon  this,  (though  it  was  greatly  laboured  by 
the  plaintiff's  counsel,  Sir  J2.  Lloyd^  Starkie, 
Perrott^. Morton^  Jston^  NareSy  and  others, 
and  the  parties  had  been  at  a  very  great  expense 
in  bringing  a  large  number  of  witnesses  from 
Walesy  and  a  special  jury  from  Shropshire)  the 
defendants^  counsel  refused  to  waive  the  ob» 
jection,  and  the  cause  went  off  on  a  nonsuit. 
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ANONYMOUS- Exchbr. 

Pee  GUEiAM.     If  an  interested  witness  lue  produoedi  The  com* 
aod  examined,  ia  this  court,  or  the  court  of  Chancery,  petency  of  a 
and,  aa  being  cross-examined  as  to  interest,  confesses  it ;  ^^  appeared 
if  you  stop  there,  all  bis  preceding  deposition  goes  fbr  to  be  in- 
nothing.     But  if,  after  his  interest  appears,  you  proceed  g®]^^*^^'  ^ 
to  examine  him  as  to  the  merits,  it  is  a  wmver  of  die  been  exa- 
objection  to  his  competency,  and  you  cannot  have  the  "V°^^'V 
b^iefit  of  it  at  the  hearing.    The  deporations  of  a  person 
manifestly  interested  were  allowed  to  be  read  on  this 
aooouBt.    You  ought,  therefore,  to  instruct  your  com* 
miflsioners,  where  interest  appears,  to  proceed  no  further- 
And  Baron  Smytht  compared  this  to  the  practice  of  the 
courts  of  common  law,  where,  after  a  witness  has  been 
examined,  if  it  appears  he  was  incompetent,  all  that 
he  s^d  goes  fbr  nothing,  and  the  jury  are  directed  to 
take  no  notice  of  it;   but  if,  after  he  has  confessed 
interest  on  a  vo'u e  dire,  you  proceed  to  examine  in  chief, 
you  ^ve  up  the  objection. 


JEFFRIES  agt.  FITTER,  and  another. K.  B. 

TxESPASs  for  breaking  and  entering  a  certain  edifice,  The  place 
caHed  a  bam :  the  defendant  pleaded,  Ist,  not  gtnlty ;  Jfljeiy^^e- ' 
Sdly,  that  the  place  where,  Sec,  was  a  certain  place  called  scribed  in  a 

' — •  in  which  he  had  a  right  of  common,  and  that  ^^^  assign- 

^  merit,  IS  to  be 

taken  to  be 
that  mentioned  in  the  declaration. 
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the  barn  was  erected  upoo  it,  so  that/ &c«;  and  tfaeiB* 
fore  he  pylled  it  down. 


The  plaintiff,  by  his  replication,  makes  a  new  i 
ment,  and  therein  calls, the  bam,  his  bam.  The  de- 
K.  B.  fendant  rejcnns,  not  guilty.  Upon  trial,  a  verdict  was 
found  for  the  pluntiff.  Mr.  Hall  moved  in  arrest  of 
judgment,  because  the  bam  is  not  in  the  declaration  si^ 
to  be  the  i^aintiff's ;  and  a  rule  was  granted. 

Mr.  Gould  shewed  cause  against  that  rale. 

The  objection,  he  said,  came  after  a  verdict  for  the 
plaintiff;  but,  in  this  case,  he  should  have  no  oocaaon  to 
resort  to  that  argument,  because,  where  the  court  sees  oa 
the  face  of  the  whole  record,  that  the  rig^t  is  in  the  plaiiw 
tiff,  it  will  be  sufficient     1  Sid.  18i 

(The  court  here  interrupted  Mr.  Gouldy  and  ordered 
the  declaration  .and  new  assignment  to  be  read,  and  then 
directed  the  other  side  to  proceed.) 

}dr.  Hall,  in  support  of  the  mle, 

Here  are  two  distinct  issues  jcnned,  and  as  much  inde« 
pendent  pf  each  other  as  if  they  were  upon  two  distinct 
jieces  of  parchment  The  first  question  they  had  to  try, 
was,  whether  the  defendant  was  guilty  of  a  trespass  at 
I  generally  ?    The  second,  whether  he  was  guilty  of 

the  trespass  at  the  place  more  precisely  laid  in  the  new 
asagmnent?  I  admit,  had  the  issue  been  only  upon  the 
new  assignment,  the  amendment  there  would  have  cured 
thefiftult;  but,  as  that  is  not  the  case,  and  as  entire  danuiges 
are  given  for  both  the  trespasses,  which  the  court  camiot 
qV^N^tioo^  the  judgment,  I  hope,  shall  be  arrested. 
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LiOfd  Manifieldf  C.  J^ 

I  take  the  whole  bunneas  of  a  new  assigiiment  to  be, 
to  state  the  place  where^  more  precisely :  and  I  should 
be  yerj  sorrj  to  have  learning  enough  to  see  any  Woght 
in  such  an  objection.  I  should  think,  if  there  were  any 
authorities  to  warrant  me,  that  such  a  mistake  as  thu 
might  be  amended  after  verdict 

Demson^J. 

In  the  case  of  Cooke^  and  Blackford^  90  Geo.  II.,  the 
dedaration  was  amended,  (by  the  bill  filed)  after  a  ver- 
ifict,  by  adding  the  word,  suum ;  but  here  is  no  oocanon 
fer  such  amendment,  for  we  are  to  take  this  to  be  one 
bam,  only  more  certainly  described. 
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1750. 


K.B. 


FoittTj  J.  of  the  same  opinion. 


Rule  discharged. 


ROADES  agt.  BARNES. K.  B. 

Case  upon  promises.    The  defendant  pleads  a  stated  A  denand  \X 
account  befete  the  bill  filed,  and  a  balance  in  Avour  of  *°^«^^*^^^^^ 
hfansdf ;  and  that  the  plaintiff  promiMd  to  pay  such  be  pleaded 
balance.     The  plaintiff,  proteHando  as  to  the  stated  J^^^^^^J^^ 
account,  that  there  was  no  such,  replies  twn  assumpsit.  ^^^^^  ,  j^^^^ 
To  this  replication  the  defendant  demurred  specially,  9.  S.  C. 
because  the  plaintiff  does  not  confess,  or  avoid,  or  trarerse 
the  plea:  secondly,  because  the  issue  is  immaterial,  be 
The  plaintiff  joins  in  demurrer. 
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Serjeant  Martyn^  for  the  defendnat 

I  shall  endeav<mir  to  fihew,  1  st,  thie  validity  of  our  pleas 
Sdly,  the  insufficiency  of  the  replication. 

K.  B,  1st  The  only  objection  to  the  plea  is,  that  it  may 

amount  to  the  general  issue ;  but,  if  that  is  so,  the  pbun» 
tiff  should  hiave  demurred  to  it,  and  assigned  that  for 
cause  of  demurrer.  Jenkins^  Cent  188.  But,  by  his 
r^licatioo,.the  pkdntifF  has  slipped  his  opportunity  of 
taking  advantage  of  informalities.  3  Lev.  893.  And  I 
apprehend^  that  this  plea  does  not  amount  to  the  general 
issue;  though  if  it  should,  it  may  yet  be  pleaded  spe» 
dally.  ^  Lord  Ray  191.197,  I  Lord  JRa^m.  566.  Skin. 
862.  Brown's  Fade  MtcuWy  94.  8  Modu9  intrandi 
pi  generalia.  143.  (Denisony  J.,  said  the  last  book  was  no 
authority.)  As  to  the  substance  of  the  plea,  the  matter 
pleaded  is  a  good  discharge  to  the  defendant  from  the 
plaintifTs  action ;  for  it  is  plain,  from  the  common  method 
of  adding  a  count  upon  an  account  stated,  in  declarations 
in  assumpsity  that  such  a  demand  cannot  be  recovered  on 
a  quantum  meruit^  because,  if  it  might,  such  count  would 
be  impertinent 

This  plea  is  in  the  nature  of  a  set  off ;  and  the  act  for 
setting  off  demands,  Was  only  to  remedy  in  cases  where 
there  had  been  no  account  stated. 

The  Serjeant  being  about  to  proceed  to  shew  the  iasuf^ 
fidency  of  the  replication,  the  court  told  him  the  case 
would  be  determined  on  the  plea. 

Lord  Mansfiddy  C.  J.,  ako  stopped  Mr.  Ahham  (ulio 
was  to  argue  for  the  plaintiff);  he  said,  he  was  told  fay  hia 
brethren,  that  the  point  had  been  determined  so  lately 
as  HU.  term  last,  and  therefore  ou|^t  now  to  be  at  rest 
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DtnUony  J.  The  cast  alluded  to  by  my  brd  dtief 
justice,  is  that  of  Adderley  v.  Evans  \  HiL  29  Geo.  II., 
whecea  plea,  the  saoie  as  the  preeest,  wa«  detenxoned  to 
be  bad  in  substanoe,  and  doI  in  form  <Moly .  PinnsTs  cafle« 
Mitward  v.  Jagram^  in  1st  and  2d  Mod.^  indscii  ia  to  the 
ooflitrary;  but  those  cases  have  many  times  been  denied  to 
be  law.  The  tnie  ntason  why,  in  a  deolaxntion  on  pro- 
mises,  a  count  is  oAea  added  on  an  account  stated,  is^  that  °P*2w. 
the  plaintiff  may  not  be  under  a  necessity  ^  ptoving  the 
original  demand :  but  still  he  may,  if  he  wiU.  Eren  a: 
promissory  note  (which  looks  something  more  like  a 
jeeuri^  than  this)  would  not  be  pleadable  in  bar  to  this 
action,  as  itia  not  a  demand  of  a  higher  nature^  no  more* 
than  one  bond  is  pleadable  in  bar  to  another. 

Judgment  for  the  plaintiff. 


TURNER  agt.  Dr.  ROSE K.  B. 

Mb.  BujLKBhh  came  now  to  shew  cause  why  an  attach-  An  award,  in 
ment  should  not  go  against  the  doctor  for  non-performance  ^hich  aopar- 
of  an, award  :  and  the  reason  he  went  upon  was,  that  the  pear^  is  not 
arbitrators  had  awarded  that  the  sum  of  d£^12  should  be  to  be  set 
paid  to  Turner,  and  also  *£40  for  his  costs,  in  bringing  ***  ®' 
the  cause  down  to  trial:  whereas,  he  alleged,  that  the 
master  would  inform,  that  the  necessary  costs  could  not 
exceed  half  that  sum.    To  shew  that  the  court  woidd  set 
aside  awards,  (as  well  as  verdicts  by  juries,  who  are  con- 
stitutional judges  of  damages,)  for  the  excessiTe  sums 
awarded^  he  cited  S  Ghana  Rep,  7&    iFcr$i.15. 


a^ 
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1750.  Mr.'  Nirion^  being  about  to  veplyi 


Lord  Mamfieldf  C.  J.,  said^  it  was  rery  dear  that  the 
parties  had  made  the  arlntmUHrs  judges  of  their  diaputes, 
and  therdbre  he  could  not  see  how  thdr  award  could  be 
set  aside,  as  no  misbdiaviour,  or  partiafitj,  was  laid  to  their 
diaige.  In  the  case  mentioned  from  8  Cluuic  Rep.  76, 
die  sum  awarded  was  so  very  excessive^  that  it  was 
evidence  of  partiality^  and,  upon  thatfiiundationy  the  court 
might  well  interpose. 

The  rule  was  made  abscdute  without  coats»  and  the 
attachment  ordered  to  lie  in  the  office  for  a  week. 


Rule  of 
court. 


SKRYME  agt.  LANKFORD. K.  B. 

Mb.  Willes  moved  to  amend  a  prcecipe  for  an  attach- 
ment of  privily,  by  adding  the  day  the  writ  issued,  and 
the  day  of  the  return,  pursuant  to  a  rule  of  court  made 
in  SO  Geo.  II.,  which  makes  it  necessary  upon  suing  out 
such  writ,  to  leave  a  prcecipe  in  the  office,  setting  forth  the 
names  of  the  plaintiff  and  defendant,  and  the  days  of  the 
issuing  the  process,  and  of  the  return. 

Mr.  Aliham  opposed  tUs  amendment,  insisting  that 
the  leaving  such  j»rifd)9e  was  a  conditicm  precedent  to  the 
issuing  of  the  writ,  which  could  not  be  dispensed  with, 
espedaQy  as  a  motion  had  been  made  to  set  aade  the 
proceedings  for  that  irregularity,  and  a  rule  niH  obCaned, 
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which  be  had  then  faistruclioiis  to  apply  to  make  Ato-        1756. 
lute.     Sed  per  curiam^  the  amendment  was  ordered, 
upon  pajrment  of  costs. 


COOPEB,andother8,fl^/.  CHITTY,a&dolhers.~K.  B. 

Action  of  trwer^  by  the  plaintifrs,  as  assignees  of  TVwer  nupr 

William  Johns,  a  ban&rupt,  against  die  defendants,  (she-  ^  muptun- 

riffs  of  London)  for  certain  goods  of  the  bankrupt,  taken  iheim/wha 

in  execution,  and  sold  by  the  defendants,  on  a  judgment  bave  sold  the 

obtained  against  the  bankrupt,  at  the  suit  of  one  Gorf-  S^raptT 

frcy.    The  defendants  pleaded  nan  cii^,and  on  thetrial  taken  in 

a  spedal  case  was  made,  which  stated  the  following  fiicts,  k^f^^^^L|. 

▼u. :  mission  was 

issued,  but 

On  the  4th  of  Dec€mfer,17S8,fFfZKamJoAnt  committed  of  bankrupt- 
an  act  ofbankruptcy :  on  the  6th,  William  Godfrey  entered  cy.    1  Bmrr. 
up  bis  judgment,  and  todc  out  Afi^fa*,  which  was  executed  ^'  ^^  ^ 
the  same  day.  On  the  8th  <^  December,  the  oommisdon  of  8.  b. 
bankruptcy  issued,  and  an  assignment  was  made  to  the 
plaintiffs.  The  saidJb/i;i«  was  declared  a  bankrupt  from  the 
4th  of  December.    On  t)ie  S9th  oi  January,  1754,  the  de- 
fendants  sold  the  goods,  and  cm  the  18th  of  July  following, 
made  a  return  to  the  Ji,  fa. ;  viz.,  that  they  had  levied 
the  debt  of  the  goods  of  William  Johm. 

The  general  questSon  was,  whether  tlus  action  be 
maintainable  against  the  present  defendants? 

In  Trinity  tenui  S8th  Ga^.  IL,  ii  was  aigued  by  Mr. 
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K.B. 


Norton,  ibr  the  pknntifi,  uid  Mr.  Williams^  for  ilM» 
defendants,  to  the  feUowing  effect 

Mr.  Norton f  for  the  plaintiffs. 

As  the  goods  were  not  taken  till  after  the  bankruptcy 
committed,  the  debt  was  not  well  levied :  for  the  property 
of  the  goods  was  divested  out  of  the  bankrupt  immediately 
upon  his  committing  an  act  of  bankruptcy ;  and  there  is 
no  intermediate  interval  between  the  right  of  the  bsMik-i 
rupt  preceding  the  bankruptcy,  and  which  right  he  loses 
by  that  act,  and  the  right  the  assignees  g^  by  the  assign- 
menl ;  and^  after  the  assignment  made,  the  right  attaches 
to  them  from  the  act  of  bankruptcy,  and  they  are  in,  by 
relation^  from  that  instfrnt^Uke  the  case  of  an  administrator. 
Salk.  111. 


If  the  bankrupt  had  sold  these  goods  to  a  stranger^ 
after  his  bankruptcy,  this  action  would  have  been  main- 
tainable against  such  stranger ;  and  the  sheriff  is  not  a 
whit  in  a  better  condition  than  any  other  person:  for 
sheriffs  execute  all  process  at  their  own  peril,  civiliter  ; 
and  the  poundage  which  they  have  upon  levying  debts,  is 
a  recompense  to  them  for  the  risk  they  run.  If  a  sheriff 
takes  the  body  of  J.  instead  of  B.,  false  imprisonment 
lies.    11  H.  4.  91.     14«.  4.  25. 


The  writ  of  ^.  fi.  is  a  mandate  to  the  sheriff,  to  levy 
the  debt  recovered  upon  the  goods  of  the  defendant; 
and,  if  he  takes  the  goods  of  another,  he  is  a  wrong  doer, 
as  he  exceeds  his  authority,  Carth.  880;  and  either 
trover,  or  trespass,  may  be  maintained  against  him. 

Possesion  is  not  necessary  to  maintain  trover ;  but,  if  it 
was,  in  personal  things,  possesion  always  follows  property. 


NOTES  OF  CASES  IN  K,  R  &c,  '    3»7 

'r  The  plaindiFs  here  have  a  right,  and  must  have  a 
temedj  against  somebody:  they  might  have  brought 
their  action  against  the  plaintiff  in  the  original  action,  die 
dieriff,  or  the  vendees,  at  their  option;  and  it  seema 
moat  reasonable,  that  the  shmff  should  be  the  person 
called  to  aooount,  as  he  did  the  first  wrongful  act.  It 
would  indeed  be  hard,  that  the  pkundff  in  the  original 
aetion  should  suffer  for  the  fault  of  the  o£Scer,  whom  it  waa 
not  in  his  power  to  control,  or  direct  what  goods  to  take;. 
Besides,'  it  would  be  unjust  to  the  parties  injured,  to 
suffer  them  to  have  recourse  to  nobody  but  the  plaintiff 
in  such  action,  as  he  might  be  insolvent  The  same  ar- 
gument will  hold  as  to  the  vendee  of  the  sheriff. 

'  And,  in  truth,  it  may  admit  of  some  doubt,  whether 
the  plaintiff  in  the  original  action  could  be  sued,  if  thif 
money  did  not  come  to  his  hands;  it  should  rather  seem 
he  could  not  Suppose,  then,  that  a  sheriff  should  not 
sell  the  goods,  or  pay  the  money  to  the  plwitiff,  if  trover 
would  not.He  against  him  for  his  seizure,  &c.,  the  party 
whose  goods  he  .took  would  be  without  remedy. 

.  It  may  be  asked,  what  has  been  the  practice  in  caseg 
df 'that  kind  ?  .  As  to  that,  actions  have  been  frequently 
brought  against  the  vendees;  but  that  seems  severe: 
sometimes  they  have  been  brought  against  the  plaintiff^ 
vendeesy  and  sheriff,  and  sometimes  also  against  the 
sher^angly.    » 

*  At.  the  nttings  at  Nm  Priuij  coram  Pratt^J.^  Mi" 
chatlmas,  11  Geo.  II.,  Vanderhagen  and  Aston^  assigneear 
of  Daniel  J  v.  Rewise:  an  action  was  brought  against 
the  defendant,  a  seijeant  at  maoe  of  the  city  of  Lpndan ; 
.  which  case  was  exactly  parallel  to  this,  as  it  is  represented 
to  me  by  a  gentleman  concerned  in  the  action. 
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And  b  the  case  of  B/orAffm  (asfflgnee  of  M/Zr,  a  baiik-^ 
nipt)  ▼.  Oldham^  and  others,  at  the  sittingft  after  Trin^ 
term,  1750,  c&ram  Lee,  C.  J.,  at  GuiUhal/,  trcnrer  mm 
buMight  against  the  defendants,  one  of  them  sheriff  of 
CoveiUry,  the  others,  the  vendee^  and  the  plaintiff  in  the 
K«  B.  original  suit;  and  all  .the  defendants  were^foimd  guiltj^ 
notwithstanding  the  objeetion  was  made,  that  the  action 
would  not  lie.  In  that  case  the  act  <^  bankruptcy  was* 
committed  previons  to  the  execution  of  the  fi.fiuy  whieb 
was  before  the  eommissimi  taken  out.  PhUlipsy  and 
Thompson,  8  Lev.  91. 

Mr.  fVillianis,  tat  the  defendants^ 

This  is  a  question  of  great  moment  to  sheriflb;  and,  iT 
it  riiould  be  determined  against  the  defendants,  will  maker 
it  necessary  for  sherifi  to  trj  the  title  of  persons  to 
goods. 

I  would  beg  leave  to  premise,  that  sherifi  are  con-' 
ndered  as  mimsters  of  justice,  and  are  therefore  to  be^ 
protected  in  the  execution  <^  their  office.  1  Lev.  95.  2 
Sid.  Ift6.  1  Sid.  «7ft.  S  Ktb.  88.  Thoi^h judgments 
are  irregularly  cntoed  up,  yet  the  sheriff  is.  indemnified 
by  lnswrit« 


The  oidy  acts  that  can  in  tlus  case  be  construed  a  ( 
version,  are  the  srizure,  and  sala  Now  the  sherifls  were 
compelled  by  law  to  seize  these  goods ;  and  though  they 
had  had  notice  given  them  that  an  act  of  bankruptcy  was 
committed,  yet  were  they  obliged  to  execute  Chekr  writ;^ 
for,  till  the  assignment  was  made,  the  -property  of  the 
goods  remained  in  the  bankrapl;  mid  it  was  poasifaie^ 
that  no  commission  might  ever  issue.  SalkAO^  1  Leiv 
178. 
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Tfaoefive  the  seuure  was  not  a  wrongful  oonvenbn  at 
the  time  wlien  it  was  made^  and  a  subsequent  assignment 
would  not  make  him  a  wrong  doer,  ab  tni/iOy  bjidataon. 
1  Sid.  StJft.  Comb.  U3.  As  ta  the  oommisnon,  that 
alone  makes  no  ateemtioti  in  the  property,  but  only  ^ves 
the  commissioners  a  power  to  make  an  assignment 

The  assignment,  I  admit,  was  made  before  the  bill  of 
sale  by  the  sheriffs;  but  neither  was  that  done,  nor  the 
commission  taken  out,  when  the  seiaure  was  made:  and 
the  writ  under  which  that  was  made,  commanded  the 
sherifls  to  seU  the  goods,  and  bring  the  money  into  comrt, 
as  well  as  to  make  the  seizure. 

1st,  The  seizure  is  the  material  part  of  the  writ;  Lord 
Raym*  1078.  For  a  sheriff  may  sdl  after  seizure, 
though  one  of  the  parties  dies;  finr  an  exeeuuon  is  an 
entire  thing,  and,  when  once  bq^n,  cannot  be  stopped. 
1  Sid.  S9.  Saik.  88S.  And  after  the  seizure  is  once 
made,  the  sheriff  are  liable  to  the  plaintiff  for  the  value 
of  the  goods,  and  the  defendant  is  dischaiged.  6  Mod. 
999.  Cro.Eliz.fSl.  1  £o.  ^6r.  888.  pL  S.  Dy.HB. 
§  57.  6  Mod.  898.  Lord  JUj^.  1074  Cro.  EUz. 
597.  Nor  shall  the  sheriff  be  forced  to  ptme  the  de- 
fendant^s  title  to  the  goods,  but  the  party  who  claims 
them  must  resort  to  the  plaintiff  in  the  acdon. 

If  a  writ  of  error  is  brought,  the  sheriff  must  not  return 
the  goods.    Salk.aStl. 

adly,  The  sheriff  must  sell  the  goods,  fcv  he  is,  by 
seizure,  become  liable  to  pay  the  plaintiff;  and  it  would 
be  hard,  if  he  might  not  reimburse  himself  by  sale;  be« 
fldes,  as  I  said  before,  an  execution  once  begun  must  be 
perfected. 


K.  B. 


400  NOTES  Of  CkSE&  IN  K;^;  ttc. 


.1^58.  And  as  the  plaintiff  in  the  original  action  nright  bnng;' 

debt  for  the  money,  bo  might  he  call  tipon  the  sheriff  to 
return  the  writ,  S  Shoir,  '^ ;  or  he  may  do  bofh.  Now, 
^^  '  it  may  be  worth  oonadtting)  what  return  he  oouldraake* 
s ^^     in  thia  cBfld.    It  must  be  one  of  thesefite f 


COOVER 


K.  B. 


lst«,  'Nulla  bona. 

Sdly.y  That  he  has  brought  the  money  into  court. 

Sdly.)  That  he  has  paid  the  money  orer  to  the  plain«* 
tiffin  the  action. 

4thly.,  That  he  had  delivered  the  goods  to  the  as- 


Sthly.y  That  the  goods  remmned  mr  his  hands5  pfo 
defpctu  empforunu 

Afttothefirstt 

1.  It  would  have  been  falser;  for  the  defendant  had 
goodS)  when  the  defendants  made  thi»  srazure,  the  pro* 
perty  not  being  divested  till  the  assignment. 

2.  If  he  had  brought  the  tnoney  into  cbnrt,  he  must 
have  first  sold  the  goods* 

S.  He  must  also  have  sold  the  gobds,  before  he  could 
have  made  the  third  return. 

4.  As  io  redelivering  the  goods,  that  he  would  not 
have  been  justified  in  so  dciitg.     Dyer  98.  $  ff^. 

5.  If  he  had  made  this  return,  he  must  have  kept  th<r 
goods. 
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Suppose,  too,  that  after  the  seizure  made,  the  pbdntiff 
in  the  acdon  had  sued  him  for  the  money,  and  he  had 
pleaded. the  special  matter ;  even  admitting  that  such  pled 
would  be  good,  yet  what  difficulties  would  a  sheriff  be 
laid  under  ?  He  must  have  proved  the  bankruptcy  com- 
mitted, the  debt  due  to  the  petitioning  creditor,  the  com-  K.  B. 
mission  of  bankruptcy,  the  assignment,  &c.  &c.  How 
would  it  have  been  possible  for  him  to  prove  the  assign- 
ment ?  But  he  roust  have  proved  it,  to  discharge  him- 
self on  such  plea. 

The  court  will  not  lay  a  sheriff  under  these  hardships ; 
espedally  as  the  asngnees  are  not  without  their  remedy, 
but  may  proceed  against  the  plaintiff  in  the  original 
action. 

Sdly,  As  I  have  before  said,  one  part  of  the  command  in 
the  writ  is,  that  the  sheriff  return  it ;  and  though  it  is 
very  true,  that  the  execution  would  be  good  though  the 
writ  is  not  returned,  Hoeh  case,  5  Rep.  90 :  yet  the  plain-  > 

tiff  may  oblige  the  sheriff  to  return  it ;  and,  in  this  case,  it 
appears  from  what  I  have  said  before,  that  the  sheriffs  could 
not  safely  return  any  thing,  but  that  they  had  seized  the 
gockls,  and  levied  the  money.  1  Lev.  178.  2  Keb,  93^. 
1  Sid.  271.  8  Lev.  191.  1  Show.  12,  and  the  same 
case  in  Cowb.^  and  in  6  Mod.    Lord  Raym.  721. 

Upon  tlic  whole,  then,  of  this,  it  appears,  that  the 
defendants  were  obliged  to  seize :  that  the  seizure  was 
good,  as  the  property  was  then  in  the  bankrupt :  they 
were  obliged  to  return  the  writ,  if  called  upon,  and  they 
could  make  no  return  but  that  *they  had  levied  the 
debt. 

lAt.  Norton  sayjEr,   the  only  question  is,  whose  the 
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property  of  the  goods  was  at  the  time  erf  smuie  ?  T& 
that  I  must  aaswer^  what  I  have  more  than  once  said 
before,  that  till  the  aasigimienl  made;  the  property  re- 
mained in  the  bankrupt  The  case  of  an  administrator 
diffin  from  the  present:  there  it  is  in  abeyance,  till 
tL  B.  administration  is  granted,  and  it  cannot  be  known  to- 
"whom  the  ordinaiy  may  commit  it. 

If  the  sheriff  take  the  goods  of  ^.,  iqpon  an  execution 
against  B.'s  goods,  I  admit,  they  are  punishable:  and  it 
18  also  very  true,  that,  if  they  are  doubtful,  they  may 
impannel  a  jury  to  try  the  property.     Do//*  Sheriff. 

Suppose,  in  diis  case,  they  had  taken  that  step,  the  jury 
must  have  found  the  goods  to  be  the  property  of  Wil" 
Ham  Johtu. 

Though  the  court  should  be  of  opimon  with  the 
defendants,  sUU  the  plaintiffs  will  not  be  withcmt  remedy ; 
fi>r  they  may  recover  the  value  in  trover,  or  tre^MU^ 
i^gainst  the  plaintiff  in  the  on^nal  action :  indeed,  they 
cannot  recover  the  goods  themselves,  if  the  sheriffs  were 
justified  in  what  they  have  done.  But  if  thb  court  will 
not  indemnify  the  defendants,  it  will  make  it  absolutely 
necessary  for  sheriffs,  in  all  such  case^  to  file  a  bill  of 
interpleader. 

None  of  Mr.  N&rton*fi  cases  prove,  that  it  has  been 
determined,  an  action  will  lie  against  the  vendee  of  the 
sheriffs,  when  that  objection  was  made ;  for  in  the  case  of 
Bloxhanty  and  Oldham^  (whicli  he  named)  Mr.  HenUy^ 
who  was  of  counsel  for  the  sheriff,  said,  he  did  not  insist 
on  the  objection,  as  the  plaintiff  in  the  ori^nal  action  had 
indemnified  the  sheriff,  and  was  also  his  client  Had  the 
point  net  been  .so  givcA  up,  it  is  yery  unlikely,  that  a. 
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judge  of  hod  Chief  Justice  I.<^s  cfiutioiu  diyoBtion,        1756. 
would  haiFe  determined  hastily,  ai  Niri  PriuM^  egmst 
the  ooDcunent  authorities  of  sevend  other  CMses^ 

Mr.  NartorCs  reply. 

In  Mr.  WilliamfB  cases,  the  sheriff  had  no  xig^t  t9 
inquire  whether  the  judgment  was  oonect;  a  writ  wnf 
delivered  to  him,  commanding  him  to  take  the  goods  of 
«  person;  and  whilst  be  pursued  that  warrant,  he  waa 
|io  wrong  doer. 

In  many  €aae%  trover  will  lie,  where  the  first  act  wa4  no 
tort :  as  if  I  deliyar  goods  to  another  to  k^qi,  and  hf 
won\  redehyer  them;  or  if  a  finder  won^  deliver  t^  Hm 
owner,  upon  demand  made.  Here^  though  possibly  the 
first  seizure  was  kwfiil,  yel  the  subsequent  eonverwai 
was  wrong,  and  made  the  sheriffs  trespassers,  ab  iniiio: 
for  it  is  admitted,  that  when  an  assigmnent  ia  made^  it 
has  a  reference  to  tbetimeofthebankrupCeyoommittedi 
but  it  is  said,  that  that  is  onlyby  fiction  of  law,  wbiah 
must  not  be  extended  to  hurt  an  innqcsiit  person. 

A  sheriff  may  be  a  tortfeasor  by  relation.  If  he 
detains  goods  seized,  and  does  not  sell  than,  that,  I 
ei^yrebend,  would  make  him  a  wrong  doer,  ab  initio. 

In  tlie  cases  cited  from  Lord  Raym.f  the  question 
before  the  court  was  not  the  same  as  the  present:  and  as 
la  the  case  of  Bayby  and  Bunningy  in  1  l>v.  ITS, 
the  reasoning  in  that  case  is  very  piirticular;  however, 
as  it  is  mentioned  as  law  in  many  books,  I  shall  not  tmh 
tradict  it;  but  I  think,  it  differs  fixmi  this  case:  no  con- 
version is  there,  but  only  a  demand»  and  refosat,  (wbidl,  It 
has  been  often  smd,  is  only  evidence  to  be  left  toajury  of  a 

n  o  f 


404  NOTES  OF  CASES  IN  K.  B.  fcc, 

conversion) ;  aiMl  probably  that  mistake  in  the  vcrdicC 
governed  the  opinion  of  the  court ;  but  here,  an  actudi 
converaon  is  fouiijL 

If  the  sheriffs  did  right,  no  action  could  be  brought 
against  those  who  purchased  under  them;  and  yet  to 
bring  actions  in  such  cases  against  vendees,  is  every  day'^s 
practice^ 

If  the  sheriffs  had  been  commanded  to  levy  particular 
goods,  it  would  be  hard  they  should  be  answerable; 
but  the  writ  is  in  general,  to  levy  upon  the  goods  of  the 
defendant ;  and  had  the  sherifis  kept  the  goods  in  their 
hand's,  and  the  plsuntiff  in  that  action  sued  them,  he 
must  have  proved,  the  goods  were  the  goods  of  h» 
debtor :  or  if  such  plaintiff  bad  called  upon  them  for  a 
return  of  the  writ,  this  court,  upon  affidavit  of  the  fact, 
would  have  interfered  in  the  sherifls'  behalf,  and  put  the 
matter  in  a  method  of  being  determined.  The  sheriffs 
might  have  returned  nulla  bona :  as  well  a  sheriff  may 
who  has  seized  a  wrong  man^s  goods ;  who,  before  the 
return  of  the  writ,  if  he  has  done  wrong,  may  rectify  his 
mistakew. 

The  onus  probandi,  in  an  actfon  agamst  the  sheriff  for 
a  false  return,  lies  on  the  plaintiff;  so  that  the  hardship 
of  the  sheriffs'  case,  whicli  has  been  so  much  inasted  on, 
vanishes. 

r  If  Mr.  Williams's  cases  prove  any  thing,  it  is,  that  the 
sheriffs  are  in  no  case  at  all  liable,  which  is  more  than  h» 
contends  for. 

It  was  then  directed  to  be  spoken  to  again. 
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'  Iiithisterin,  (viz.-illirA.  80G<«7.1L)it  WBSoufpied  by 
6ir  Richard  Lhyd^  for  the  plaintiffs^  and  Mr.  Mdrtoit,  (or 
Hhe  defendanta. 

Sir  Richard  Lloyds 

The  two  material  questions  in  this  case  arei 

Ist,  Whose '  property  the  goods  were  when  the  de- 
fendants seized  them? 


K.B. 


Sdly,  Whose  they  were  when  the  defendants  oonveited 
ihem  by  sale? 

1st,  A  sheriff,  under  a  ^.  fa.,  cannot  levy  a  debt  on 
goods  wherein  the  defendant  has  no  property  at  the  time 
of  seizure;  neither  can  he  sell  goods  wherein  the  de- 
fendant has  no  property  at  the  time  of  sale. 

Two  periods  of  time,  then,  are  considerable  on  tb« 
present  occasion. 

Ibt,  The  time  of  the  Eeizure. 

2dly,  The  time  of  the  bankruptcy  comnyitted. 

From  the  act  of  bankruptcy  committed,  the  party 
had  no  absolute  property  in  him:  he  could  not  sell, 
devise,  exchange,  &c. ;  and  it  is  contrary  to  all  notions 
of  property,  for  a  party  not  to  have  an  absolute  dominion 
over  his  own. 

But  it  may  be  asked,  in  whom  the  property  vests,' upon 
f)ieact  of  bankruptcy  committed  P  As  to  that,  the  books, 
all  with  one  voice,  say,  that  the  bankrupt  cannot  dispose  of 
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KB; 


hilt  goods  after  he  U  become  such*;  they  also  agree,  diat 
H  is  in  the  assigneesi  when  the  assignment  k  made ;  but 
where  it  is  in  the  mean  time,  does  not  so  dearly  appear. 
Salk.  101.  What  Holt^  C.  J.,  says^  in  that  case,  is 
ahnost  unintelligible. 

Surely,  I  may  venture  to  say,  that  in  this  intermediate 
space  of  time,  the  sheriflp  could  not  seize  more  than  the 
bankrupt  had  to  be  seioed*  Now  the  bankrupt  could  not 
alien;  neither,  then,  could  the  sherift.  They  might 
indeed  seize  the  imperfect  property  the  bankrupt  had, 
And  that  seems  to  be  as  mux^  as  they  could  do. 

The  property  which  was  in  the  bankrupt,  seems  to 
have  been  a  special  property^  like  what  a  canier  has  in 
goods  committed  to  his  care :  or  a  defeasible  prv^rty,  to 
be  defeated  by  something  ex  past  facto.  And  this  last 
IS  not  a  mere  chimerical  property,  unknown  in  law,  but 
such  as  a  person  distrainmg  for  rent  has,  before  the  five 
days  are  elapsed,  after  the  distress  made.  The  right  left 
in  the  bankrupt,  isarightof  custody  for  the  benefit  of  all 
his  creditors.  This  right,  or  this  property,  ^®  sheriff 
might  seize,  and  no  other;  and  this  was  defeasible  by  the 
exfcutjon  of  an  assignment 

Had  the  seizure  been  made  before  th^  act  of  bank, 
ruptcy  committed,  then,  to  be  sure,  no  futur^  bftnlpfuptcy 
could  defeat  the  absolute  property  the  sheriff  then  s^ed ;. 
and  to  this  case  the  books  cited  on  the  former  aigument 
i^pply :  but  aU  those  cases  only  prove,^  ^^t  the  jsjh^ri£^  are 
answerable  for  what  they  sei^se  of  the  absolute  property 
of  the  defendant* 

If  the  bankrupt  had  no  property,  no  saleable,  or  dis* 
peseable,  property,  I  mean,  then  the  sherifii  ttigfit  trafyp 
a«d  saftif)  mum  nulla  toM. 


K.B. 
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S.  I  eome  sow  to  the  seoond  question;*  whose  die        1756* 
^oods  weee  when  sold? 

The  same  prindple,  m  a  good  measure,  governs  this 
question,  which  determines  the  other.  If  thej  were  not 
^he  bankrupts,  the  defendants  oould  no  more  sell  them 
ihan  they  could  mine. 

'  I  will  lay  down  a  few  tinngs,  from  which  I  shall  argue: 
Ist,  if  the  goods  were  not  the  bankrupt^  the  sheriffs 
ix)uld  not  by  their  writ  sell  them* 

5!dly,  Selling  goods,  without  a  right,  is  a  conversion* 

All  the  books  agree^  that  all  which  was  the  bankrupt's 
when  the  act  of  bankruptcy  was  committed,  e»  instanie^ 
upon  the  execution  of  the  assignment,  vests  in  the  as- 
signees. All  sorts  of  rights  vest  in  thoin,  and  they  become 
the  man  himself.     1  Venir.  19L 

The  bankrupt  had  the  absolute  right,  when  the  act  af 
bankruptcy  was  committed.  That,  on  the  assignment, 
jcame  to  his  assignees,  and,  upon  the  exiecution  of  the 
flssgnment,  they  were  in  by  relation  from  the  bank- 
ruptcy. How  then  could  the  sherifb  sell  those  goods  on 
ihe  S9th  of  January,  when  they  were,  before  that  day, 
vested  in  the  now  plaintiifs,  as  assignees  ? 

It  h^  Wn  -said,  the  action  should  have  been  brought 
ngunst  the  plaintiff  in  that  action,  or  agiainstthe  vendees, 
jiot  aglunst  the  sheriffs :  but  the  arguments  da  tliat  hetid 
were  more  ad  misericordiam,  than  ad  rem. 

Though  the  sheriffs  had  not  known  <£  the  bank- 
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1756.        ruptojr,  or  qpuld  not  have  got  at  the  knowledge  of  it,  jet 
^  ^"^^        could  that  prejudice  the  real  owner  of  the  goods,  who  hod 
no  opportunity  of  shewing  his  right  ?   .  Surely  not 

Chitty. 

v,^y  ^^  If  the  sheriffs  had  even  impannelied  a  jury,  and  tried 

K.  B.        the  property,  (an  obsolete  custom)  that  perhaps  mi^t 

have  excused  them,  as  officers  of  the  court,  crinmaliUr^ 

but  not  as  to  the  owner,  ciri liter. 


It  has  been  also  said,  that  relaticHis  are  fktioos  of  law^ 
and  shall  not  hurt  a  third^person. 

1.  TUs  is  not  universally  true 

2.  There  is  a  difference  between  mere  fictions  of  law, 
and  fictions  made  by  a  statute,  expressly. 

8.  If  true,  it  is  nothing  to  the  present  purpose. 

As  to  the  1st  If  an  administrator  releases,  and  then 
his  letters  of  administration  are  revoked,  yet  the  debt  shall 
be  paid :  so  that  the  relation  there  hurts  a  third  person, 
the  releasee.     IVentw.  887.  S7& 

Agun,  if  a  man  strikes  another,  then  sells  his  laada^ 
and  afterwards  the  person  struck  dies,  yet  these  landa 
in  the  hands  of  the  vendee  are  forfeited. 

2dly,  The  judges  are  bound  by  an  act  (^parliament 


8dly ,  Here  is  no  fiction  in  this  case  betwixt  the 
ment,  and  the  sale. 


It  has  been  also  argued,  that  the  sheriffs  oould  not  well 
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Ktum  nuUa  bona.    That  I  deny.     Rex  v.  Bream^.l 
Keb.  901. 

The  hardship  of  the  case  was  pressed  with  much 
efumestness.  As  to  that  argument,  many  a  man  has  been 
punished  for  breach  of  a  law  which  he  did  not  know.  If  ^^  g^ 
aperson  should  buy  my  watch,  not  in  a  market  oveirt,  he 
would  be  answerable,  civiliter,  though  not  criminaliter^ 
But  here  that  argument,  weak  as  it  is,  does  not  apply; 
for  it  is  very  improbable,  that  the  defendants  did  not  know, 
before  the  sale,  of  the  bankruptcy,  &c. ;  probably  they 
might  not  at  the  time  of  the  seizure. 

It  has  been  also  said,  that  when  a  seizure  has  been 
made,  the  execution ^must  be  perfected  by  sale:  that  I 
beg  leaye  to  deny;  except  that  doctrine  be  confined 
to  cases  where  a  sheriff  has  seized  an  absolute,  inde- 
feasible, property ;  and  so  far,  only,  the  cases  cited  go. 
Raym.  1070.  Salk.  32S,  and  several  other  books.  Suppose 
anact  of  parliament  wasmade,  enacting  that  the  goods  which 
at  such  a  time  were  such  a  person'^s,  should  vest  in  and 
become  the  property  of  another  person  therein  named, 
and  the  sheriff  had  sdzed  them  under  a  Ji.  fa.y  after  the 
day  mentioned  in  the  act,  but  before  it  passed  into  a  law : 
surely,  in  .that  case,  he  could  not  safely  proceed  to  sell 
them.  If  a  sheriff  has  seized  the  goods  of  a  third  person 
by  mistake ;  in  that  case,  it  will  hardly  be  contended  that 
he  must  expose  them  to  sale.  These  instances  are  suf- 
fidtet  to  shew,  that  what  has  been  laid  down  on  the  other 
nde  about  perfecting  executions  begun,  is  not  universally 
true. 

But,  say  the  gentlemen,  if  you  have  been  wroilged, 
you  may  proceed  against  the  plaintiff  in  the  original 
acdon,  or  the  vendees.    Why  myst  the  poor  sheriffs  bear 
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idlf  If  we  had  done  ikj,  would  not  the  very  same  vtffu 
ments  have  been  used  as  plausibly  then  as  now?  Wetf^ 
not  they  as  likely  to  be  ignorant  of  the  bankruptcy^  &&» 
as  theedimffis? 


-g^  B^  The  true  qudstun  is,  whether  the  sheriltg  hai^e  done 

no  mote  than  they  were  wuranted  to  do  by  the  writ? 

.  TJiat  commanded  them  only  to  sme  the  goodg  of  the 

defendant;  and  the  vendees  were  puichasers,  for  a  va- 

hiable  coosidertttion,  of  all  the  sheriff*  nght 

The  principal  case  died  against  ns,  on  the  ]a$t  ttgu- 
•  ment,  is  that  of  Bayley  and  Bunningy  1  Z^ev.  178, 174. 
1  5fUfi72.  S.  C  Bat  that  casediffmgrestlyfRimtfaia; 
for  there  the  baiHffir  were^  in  the  eye  of  the  kw,  in  pos* 
iftession  before  the  act  of  bankruptcy  committed,  as  the 
goods  were  bound  by  the  teste  of  the  writ 

The  question  erf"  die  repeater  in  1  Sid.^  is  stsongly 
with  my  dients;  and  upon  comparing  the  case^  ar 
reported  in  Sid.  and  in  Zetr.,  it  seems  as  if  the  last 
had  mistaken  the  nasons  of  the  court ;  and  it  cannot 
be  suppoted  the  judges  could  ever  say  any  thing  so 
absurd  as  Lev.  makes  them  toy  In  the  dose  of  his  report 
of  the  case. 

Mr.  Martopy  for  the  defendant. 

I  agree  with  Sit  Richard  Uayd^  that  the  two  he 
har  made,  are  di0  nuEterial  qitesticxis  to  be  dbousKd  ; 
via.  -        "..'•■■•*.• 

1st,  Whose  the  property  in  these  goodi^wa^wbea  the 
^ebiffe  was  made  f 
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Kdly,  WhoMwIieii  the  sale  WM? 

The  determination  wiU  be  dP  great  consequence  to  all 
future  executions :  and  though  it  is  frequently  immaterial 
hoir  points  of  law  are  determined,  provided  they  are 
known;  yet  the  present  case  cannot  be  determined  agamst  J^ 
the  defendants,  without  subjecting  dieriffisto  actions  wbere^ 
ever  the  person  on  whom  an  execution  ia  to  be  levied,  can 
posably  fall  under  the  bankrupt  laws.  Was  this,  there- 
fore, a  new  question,  the  court  would  not  rea£Iy  support  a 
doctrme  so  ytry  inoonvexuent  to  officers  executing  writs 
whidi  they  are  obliged  to  obey.  If  I  shew,  then,  that 
the  determining  tiuit  qtkestion  in  favour  of  the  present 
defendants,  will  not  hurt  the  equality  among  creditors  in- 
tended by  the  bankrupt  laws,  and  further,  that  it  has 
been  afaeady  so  determined,  then  I  hope  the  pkintiffii 
win  have  the  satisfaction  of  adding  one  more  authority  td 
ihose  in  the  books,  that  this  action  ought  to  have  been 
brought  against  the  plaintiff  in  the  original  action,  and 
not  against  the  sbetifi. 

'  What  I  contend  for,  no  way  defeata  the  equality  esta* 
blifthed  by  the  bankrupt  laws:  if  that  equality  be  im- 
pe^edi  and  a  craditori  by  judgment,  and  execiuion,  aims 
$A  getting  a  preference  contrary  thereto,  relief  against  such 
a  preference  ought  to  be  sought  against  him  who  claims 
it }  but  that  question  isnet  affected  by  die  present  dispute; 
I  will  not  only  concede,  but  give  Sir  Richard  a  strong 
authoti^)  Sh^assey  v.  DoBfaoftj  a  Str^  961,  tm  shew 
.that  eaccct^n  afber  an  ad  of  baidmipt^  eonunkted, 
though  before  asognment,  will  be  void;  that  is,  that 
the  cflfect  c»f  such  an  etecution  may  be  avoided:  but 
I  dis^t0  with  him,  that  this  a^danoe  ought  to  be  sought 
against  the  defendants;  it  may  properly  be  so  agmmttiie 
arigtnal  plaintiff,  not  against  a  ministerial  efficeri    It  hat 
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been  detennmed,  1  Leo.  95, 1  Sid.  ITSy  that  if  a  Judgment 
be  set  aside^  and  the  plaintiff  become  a  trespasser,  ab  initioj 
aB  there  never  had  been  any  jadgmeot,  yet  this  will  betio 
finindation  for  an  action  against  the  sheri£  If  this  be 
SG^  it  would  be  very  strange,  a  meve  fiction  of  law  should 
aubject  him  to  the  hardship  attempted  to  be  imposed  oa 
the  defendants  in  the  preaiept  cas^. 

I  am  to  contendp  that  no  rules  of  law  will  suffer*  the 

present  action  to  be  maintained.     The  foundatimi  of  this 

action  is,  property  in  the  plaintiffs  at  the  time  of  converT 

sion,  and  a  conversion  tortiously  committed  by'  the  de^ 

'  fendants :  both  .these  must  concur,  to  support  the  action. 

From  this  position,  I  mean  not  to  dispute  whether  the 
plaintiffs  had  property  or  not  at  the  time  of  the  sale ;  but 
shall  <jply  contend,  that  at  the  seizure,  the  court  will 
determine  the  property  to  have  been  the  bankrupt"^  and 
to  have  continued  so  till  the  assignment.  This  was 
determined  so  to  be  in  the  case  of  Caryv.  Crisps  1  Salkp 
108,  cited  for  this  purpose,  and  agreed  to  be  so  by  Lord 
Hardmcke,  in  Brassey  v.  Dawson.  (2  Sir.  981.) 

If  the  property  was  the  bankrupt's  at  the  time  of  the 
seizure,  that  sozure  threw  it  upon  the  sheriff,  whose 
duty  it  was  to  proceed  to  the  subsequent  sale,  and  to 
apply  it  to  the  purposes  of  the  execution ;  and  this  cannot 
mak^  this  sheiiff  a  wrong  doer;  for  fictitious  relations  of 
law  will  no  more  make  a  man  a  wrong  doer,  than  they 
will  cover,  and  protect,  a  tort 

That  they  will  not  do  the  last,  the  case  of  Betton^  and 
Johnson^  2\  Rai/m.  161,  is  an  authority.  Hence  I  inftr^ 
that  the  first  seizure  was  lawful ;  and  if  so,  the  subsequent 
sale  will  be  die  csme.    For  the  Ji.  fa.  in  part  executed^ 
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Tested  a  special  pruperty  in  the  sheriffs:  they  migfit 

maintain  trover  for  the  goods  as  thdr  property,  or  tres- 

passy  against  the  former  owner.    Clarke  v.    Withtrsj 

Lord  Raym.  1076.    He  is  answerable  for  tliem  after 

execution,  in  all  events,  the  act  of  God  only  excepted. 

SI  J/  V.  Finch  J  Cro.  Ja.  575 ;  for  which  position  is  vouched        K.'R 

the  statute  of  Westminster^  Cro.  E/iz.  440.  The  property 

thus  vested  in  the  sheriff,  becomes  the  subsisting  fund  for 

ihe  payment  of  the  plaintiff  ^s  debt.     4  Leon.  20.     Mar. 

IS.    Cro.Car,BS9.    Perkinsony.GiUjfard.    Hob.  906. 

Speke  V.  Richards.     It  makes  him  only  the  plaintiff^s 

debtor,  and  so  absolutely  discharges  the  defendant  in  the 

original  action,  that  he  may  plead  it     Cro,  Eiiz.  SS7. 

Had  the  sale,  as  well  as  the  seizure,  been  before  the 
oommisuon,  no  action  would  lie  against  the  sheriff.  Cbk 
V.  DavieSy  Lord  Raym.  784. 

The  sale,  I  admit,  4s  stated' to  be  after  the  asngmnent; 
but,  as  the  sale  was  a  necessary  part  of  die  execution^ 
which  the  sheriffs  were  bound  to  complete,  and  as  an 
execution  is,  in  the  eye  of  the  law,  one  entire  act,  the  In- 
tervening assignment  will  not  make  the  sale  tortious. 

The  intermediate  days  between  the  sozure,  and  return, 
are  ^ven  only  for  the  convenience  of  the  officer;  he  is 
not  bound  to  take  them ;  he  may  seize,  sell,  and  pay  the 
money,  on  tlie  same  day,  if  he  pleases.  It  would  be  hard, 
then,  that  by  taking  longcjr  time  than  the  law  requires, 
(though  it  allows)  he  should  become  answerable  to  anodier 
person,  because  an  accident  has  intervened  after  the  time 
he  might  have  completed  it.  Upon  this  principle,  I 
apprehend,  it  is,  that  notwithstanding  a  writ  of  error,  if 
execution  be  once  begun  by  seizure,  it  must  go  on. 
Cfiy.  Eti%,  797.    6  Mod.9&i.     What  they  contend  for 
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nould  put  the  plaintiflb  inta  a  better  oooditkm  tfm  ibm 
origiiial  defendant  (had  he  not  been  a  bankrupt)  ivouUl 
have  been,  if  there  had  been  no  foundation  for  tfaeori|pnal 
acdon^ 

H^.  B.  Suppose  the  sheriff  ao  curcumqpect^  thert  ore  five  aorln 

of  returns,  as  Mr.  Williams^  on  the  former  argument 
dbserved,  which  he  raig^t  have  made.  lst»  Nulla  bomu 
This,  Sir  Richard  says,  would  have  been  a  good  return. 
I  say,  it  cannot  be  true,  where  a  defendant  has  goods,  tfaa 
property  of  wUch  has  been  divested  by  bankruptcy,  &c 
Tliis  would  be  endeavouring  to  try  property  eoUateraUyy 
and  determine  it  on  a  writ  of  final  judgment. 

Ad,  They  might  have  brought  the  mon^  into  court 
To  do  this  there  must  be  a  sale ;  and  a  sale,  they  say,  is 
a  conversion. 

Srd,  That  they  had  paid  it  to  the  plainti£  This 
would  be  attended  with  the  same  objection. 

4th,  That  they  had  delivered  the  goods  to  the  aai- 
signees.  What  foundation  fi)r  such  a  return  ?  Is  the 
sheriff,  without  the  interposition  of  a  jury,  or  any  proof 
but  what  the  assignees  please  to  produce,  to  detenaine 
this  question  ? 

5th,  That  the  goods  remained  unsold.  This  would 
be  amere  excuse,  temporary  only,  and  not  determine  the 
merits. 

Suppose  an  action  brought  by  the  ariginal  ]daintiff 
i^gainst  the  sheriff,  on  the  return  o( ad  valentiam,  thathe 
has  the  money  in  his  hands;  this  matter  of  the  bank^ 
niptcy  must  be  pleaded  specially,  and  not  given  i* 
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fridence  «o  |]ie  geomil  iMie.  Now,  where  the  l«irgivai 
u  exeu$6^  it  miut  be  that  kind  of  natter  of  which  the 
party  i«  supposed  oonuaaxit,  and  can  pye  complete 
evidence.  Tiy  the  preseiit  caie  by  those  roles.  .Have 
the  sheriff^  supposing  the  bsiikruptcy  a  good  defiepce  in 
law,  whif^h  has  never  been  determined,  any  privity  with 
the  assignees,  to  prove  that  bankruptcy,  and  the  proceeds 
ings  in  consequence  of  it  ?  All  this  they  must  be  per 
feet  strangers  to :  the  commission  itself,  and  the  asagn- 
ment,  are  in  the  custody  of  others;  between  whom  amd 
them,  as  ministerial  officers,  there  is  no  kind  of  privity. 
Will  ihe  court,  then,  put  the  sherifls  under  a  necessity 
of  acting  so  as  that  jdeading  a  special  matter  alone  can 
justify  them,  and  yet  they  have  no  means  of  proving 
that  special  matter  ?  They  might,  it  is  said,  mquire  of 
the  property  by  a  jury,  on  a  writ  de  proprietate  probandi. 
Such  an  inquest  would  be  no  protection  to  the  sheriffs, 
but  wholly  nugatoiy ;  because  all  they  could  inquire  is, 
whose  the  property  was  at  the  seizure :  that,  I  appre- 
hend, there  is  no  room  for  a  doubt  about ;  and  if  that  be 
so,  the  rest  I  contend  for  follows  of  course. 

To  support  the  general  question  in  this  case  by  autho- 
rities, I  shall  cite  a  few  determinations.  Lechmere  v. 
Thoromgcody  S  Mod.  236.  and  S.  C.  in  Shove,  and  other 
books.  In  3  Mod.  it  is  stated  thus :  an  action  of  trespass, 
by  asrignees,  against  the  sheriff;  act  of  bankruptcy  com- 
nutted,  S8th  o(  April;  goods  seized,  29th ;  before  sale,  av 
aignment  was  made.  It  was  held,  that,  by  the  seizure, 
the  goods  were  in  custodiA  iegisy  and  that  the  assignees 
bad  no  title.  I  need  not  here  contend  that  they  have  no 
title  at  all,  but  only,  that  they  have  none  in  this  action. 
The  case  of  Bayky  v.  Bunningy  1  Lee.  173,  4,  is  to  the 
same  purpose,  because  the  defendant  was  an  officer,  and 
90uld  not  know  of  the  bankn^toy,  &c.  What  Sir 
ftichard  has  said  of  tlus  cose  from  Sid,^  impeaching  the 


K.B. 
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determination,  as  bdng  upon  another  pcnut,  is,'  t  vdp^ 
pose,  only  a  rguendo  by.  oounsd.  I  did  not  lock  into  vS&Z. ;  if 
any  judicial  autliority  impeaches. it,  that  wiU  have.  iOa 
weight.  That  the  property  should  be  bound  byirelatioir 
from  the  teste  of  the  writ,  before  it  is  ddiveved  to  the 
sheriff,  will  hardly  be  contended  for  now;  and  thcrfforr 
could  not,  I  should  think,  be  the  reason  lof  thai  de- 
termination. 


Sir  Richard  Lloyd^  in  reply. 

Our  action  is  said  to  be  misconceived;  for  that  it 
ought  to  have  been  against  the  plaintiff  himself,  or  the 
vendees,  and  cases  have  been  cited  to  prove  that  position ; 
but  by  no  means  answering  what  they  are  brought  to 
prove. 

The  case  of  Cole  \i  Davks^  1  Lord^iZoym.  724,  in- 
deed goes  farthest :  but  there  the  commisaon  issued  not 
till  afler  the  sale;  so  that,  at  most,  that  case  can  only 
protect  the  sheriff  for  seizing,  not  for  selling. 

As  to  the  cases  dted  finom  6  Mod.  2dS,  Lord  Xatfm. 
1076,  and  Salk,  S.  C,  there  is  hotbin'g  in  those  books 
that  affects  the  present  question,  for' there  the  d^feiidemt 
had  an  indefeasible  property,  and  the  sheriff  was  bound 
to  go  on  in  his  execution ;  for  I  agree,  that  axi'eiiecvi66n 
is  an  entire  thing ;  no  act  of  the  party  can  hinder  hhn ; 
but  here  the  act  of  the  law  has  hindered  Imn.'  '** '    * ' 


After  a  few  days  taken  to  consider  of  the  above 
case,  the  opinion  of  the  court  was  deliVa-ed 
in  an  argument  to  the  fbilon^ing  eflfect,'bjr 
Lord  Man^ddf  C.  J. 

The  general  question  is^  whether  this  action  is  main- 
tainable by  the  assignees  againstthe  defendants,  the  sheriffk 
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The  action  of  tnwcr  is  in  form  a  fiction,  but  in  fact,  1756. 
and  substance,  a  remedy  given  the  subject,  to  recover  a 
,  personal  property.  The  very  form  of  the  count  supposes, 
that  the  d^ndant  may  come  lawfully  by  the  possession 
of  the  goods;  and  wherever  a  defendant  gained  such  pos- 
session wrongfully,  the  plaintiff,  by  bringing  this  acdon,  K.  B. 
waives  the  trespass :  so  that,  if,  on  demand,  the  defendant 
delivers  the  thing  to  the  plaintiff,  no  damages  can  be  re« 
covered  in.this  action.  It  is  called  in  our  law  an  action 
of  tori^  but  the  conversion  is  the  whole  tort. 


Two  things  are  necessary  for  a  plaintiff  to  prove  in 
this  action :  1st,  property  in  himself;  3dly,  a  wrongful 
conversion  in  the  defendant 

In  the  present  case,  it  is  admitted,  that  the  property  of 
these  goods  was,  by  relation,  in  the  plaintifls,  as  on  and 
from  the  4th  of  December,  which  was  before  the  seizure ; 
and  was  most  notoriously  in  them  on  the  8th,  when  the 
assignment  was  made,  which  was  long  before  the  sale. 
This  property  by  relation,  assignees  derive  under  divers 
acts  of  parliament,  whereby  bankrupts  are  divested  of 
thar  property  from  the  time  of  the  act  committed.  They 
make  the  asrignmmt  good  agunst  all  who  claim  by,  from, 
or  under  the  bankrupt^  after  the  bankruptcy  oommitted ; 
and  it  is  good  against  all  executions  not  executed  before 
the  act  (rf'bankruptcy ;  and  the  disporition  of  the  kw  is 
in  the  same  condition  bb  the  dispoution  of  a  private 
person. 


Before  19  Geo.  II.,  if  a  bankrupt  had  bought  bills  of 
exchange,  or  goods,  after  the  act  of  bankruptcy  committed, 
and  paid  inoney  for  them,  the  sdler  was  liable  to  vefiind 
this  sum  to  the  assignees:  but  this  is  remedied  by  that 
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1756.       statute ;  though  stili,  if  the  party  had  notioe,  the  rdi^on 
shall  stancL 

If  a  bankrupt  sells  goods,  and  receives  the  moiiey^  the 
sale  is  void :  and  all  acts  are  rescinded  from  the  bank- 
K.  B.  ruptcy  committed :  these  statutes,  vesting  die  prcqperty 
in  the  assignees,  do  not,  however,  make  purchasers  tres- 
passers to  the  assignees,  so  as  to  be  subject  to  an  indict- 
ment, or  action  of  trespass,  for  they  act  innocently. 

Nothing,  then,  can  be  clearer,  than  that  the  property  was 
in  the  plaintiffs  before  the  writ  oifi.fa.  was  executed ;  so 
that  the  only  question  is,  whether  the  defendants  are 
guilty  of  a  wrongful  conver^on  ?  And  that  may  be  con- 
sidered in  two  lights. 

1st,  Whether  the  conversion  itself  be  wrongful  ? 

2dly,  Whether  the  defendants  are  excusable  ? 

As  to  the  first;  that  the  conversion  is  wrongful,  is 
manifest  The  defendants  had  no  authority  to  sell  the 
goods  of  a  third  person ;  and  these  goods  ought  tp  have 
been  delivered  up  to  the  assignees:  I  have  known 
applications  in  Chancery,  above  an  hundred  limes,  for 
sheriffs  to  return  the  goods,  or  pay  the  money.  That  the 
act  was  injurious,  appears  clearly  from  this;  that  the 
vendee  oould  have  no«  title ;  for  a  sale  cannot  be  lawful 
which  gives  no  title  to  the  purchaser :  in  this  case,  an 
action  would  lie  against  the  purchaser.  The  .end  ^ibr 
which  the  goods  are  scdd,  is,  that  the  money  may  be  jgtfdd 
to  the  plaintiff  in  the  original  actbn :  here  it  was  makii^ 
a  sale  which  could  not  stand,  and  apjdying  the  money  to 
him  who  cannot  hold  it 
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2.  The  next  questioti  is,  are  the  defendants  excusable  ?        ijsQ. 


The  assignment  was  made  on  the  8th  of  December ; 
the  sale  was  so  long  after  as  the  S9th  of  January. 

No  w  a  third  person  is  not  to  suffer  by  the  mistakes  of  a 
sheriff;  but  he  must  execute  all  writs  at  his  own  peril : 
the  property  here  was  rested  in  the  assignees,  more  noto- 
riously than  it  could  have  been  in  any  other  person, 
because  the  act  pursuant  to  a  commission  under  the 
great  seal,  and  nodoe  of  the  commissioners'*  attings,  i«» 
published  in  the  gazette. 

The  sale  was  not  the  next  day,  or  on  a  sudden* 

The  return  which  the  sherifl^  made,  that  they  had 
levied  the  debt  out  of  the  goods  of  William  Johns,  was  a 
falsehood ;  for  he,  in  fact,  had  no  goods:  they  ought  to 
have  made  that  return  which  would  have  justified  them, 
and  should  have  delivered  the  goods  sdused  to  the  as- 
signees ;  for  it  is  absurd  to  say,  that  when  sherifis  have 
made  a  seizure  of  a  stranger^s  goods  by  mistake,  they 
must  proceed  to  perfect  that  wrongful  act 

The  only  question,  as  I  said  before,  here  is,  upon  the 
tortious  oonver^on,  for  the  Action  supposes  a  rightful 
possesion ;  so  that  it  is  very  clear,  that  the  plaintiffs  are 
entitled  to  judgment 

But  I  will  proceed  to  consider  the'  learned  arguments 
used  for  the  defendants,  which  have  very  ingeniously 
thrown  a  veil  over  the  case,  by  comparing  things  unlike, 
and  by  quoting  authorities,  without  seeing  the  grounds 
OB  which  the  determinations  of  those  cases  turned. 

eeS 
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The  first  argument  used  was,  that  an  execution  is  an 
entire  thing,  and  when  once  begun,  must  be  completed ; 
and  various  cases  have  been  put  to  illustrate  that  position : 
and  I  admit,  upon  clear  reasons,  all  those  cas^  to  be 
right  But  then,  those  cases  do  not  apply  to  the  present 
question,  for  they  are  betwixt  the  defendant  himself,  and 
the  sheriff,  or  lus  vendees^  or  representatives,  and  the 
plaintiff's  representatives;  and  nope  of  them  go  as  to  the 
goods  of  a  third  person:  viz;,  if  a  sheriff  levies,  and  dies, 
his  representative  is  answerable.  So,  if  the  plaintiff  dies, 
the  defendant  is  not  to  have  his  goods  back,  but  the  plain- 
tiff^s  representative.  Clarke  v.  Withen.  That  a  writ  of 
error,  after  sazure,  is  no  supersedeas  to  the  sale.  That  the 
sale  shall  not  be  avoided  by  a  writ  of  error,  and  judgment 
of  reversal  thereon :  third  part  of  Matthew  Maiming's 
case,  fol.  97.  And  indeed,  if  executions  rightfully  exe- 
cuted were  to  be  set  aside^  betwixt  the  defendant  himself^ 
and  a  person  claiming  under  the  sheriff,  it  would  take 
away  the  very  life  of  the  law. 


'  Supponng  the  general  proposition  not  to  apply»  they 
have  gone  further,  and  cited  cases  like  the  present,  as 
authorities.  Boyley  v.  Buuning^  1  Lee.  17S.  1  Sid. 
871.  Lechmere  v.  Thorowgood,  8  Mod.  2S6.  1  Shonr. 
12.146.  Comb.  19S.  Co/e  v.  Dat;ie^,l  Lord  JRoym.  784. 
The  mistaking  these  cases  aris^  £rom  the  imperfectioDy 
and  abuse,  of  words,  i*  e.  the  uring  them  in  an  equivocal 
sehse.  Those  cases  determine,  that  the  taking  the  goods 
is  lawful.  If  lawful,  it  has  been  argued,  that  the^  execution 
was  well  begun,  and  must  be  completed.  But  how  was 
the  seizure  lawful  ?  Is  it  meant  that  it  was  lawful  as 
i^;unst  the  asrignees,  or  in  any  sense  to  change  the  pro- 
perty ?  Clearly  not ;  for  the  asognees  will  pursue,  and 
avoid,  every  (Ui^xwition,  even  in  market  overt.   No  mote 
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can  be  meant  than  this;  that  the  sheriff,  not  knowing  any  It?  56. 
thing  of  the  secret  act  of  bankruptcy,  or  that  any  com- 
mission would  ever  be  taken  out,  shall  not  be  punished  as 
a  wrong  doer  for  the  taking;  which  though  not  lawful 
agidnst  the  assignees,  yet  was  innocent,  and  excusable.  I 
will  put  a  case  to  illustrate  this.  K.  B. 

Suppose  a  sheriff  was  looking  about  a  man's  house  to 
arrest  him,  and  B.  comcs^  and  tells  him  that  he  is  J,, 
whereupon  he  is  arrested ;  I  should  think,  that  the  bailiff 
would  not  be  punishable,  provided  he  set  him  at  liberty  as 
soon  as  he  was  aware  of  his /mistake. 


All  the  other  cases  do  but  follow  that  of  Bayley^  and 
Bun^ing^  m  which  there  was  a  long  question  about 
the  relation  of  the  teste ;  and  besides  that,  another, 
namely,  whether  the  taking  was  lawful?  The  court; 
in  determining  it,  plainly  considered  no  more  than 
whether  the  defendant  was  a  trespasser  or  not;  and 
they  all  agreed,  that  what  he  had  done  was  lawful ;  for 
he,  being  an  officer,  was  obliged  to  execute  the  writ,  not 
^  knowitfg  of  the  act  of  bankruptcy,  or  that  a  commisoon 
would  be  ever  taken  out  In  the  case  of  Phillips  v. 
Thompson,  8  Lev.  19S,  it  appears,  that  the  caaeoFBaj/ley 
Y.  Burming  was  resolved  only  in  excuse  of  the  bailiff  for 
tjxecntittg  the  writ.  The  same  case  is  reported  in  Sid,y 
vtery  shortly,  and  the  reporter  seems  to  have  been  con- 
fbsed,  asid  iHit  to  distinguish  between  the  cases  of  trover, 
arid  trespass. 
•''■•' 

'  'The ne9Lt  case  is  that  of  Leckmerc  v.  Thorawgood,  in 
Show.,  ivfnch  was  trespass  against  a  sheriff  for  taking 
^e  goods^  of  the  assignees;  and  it  was  resolved,  that 
ihbugh  the 'statutes  of  bankruptcy  vest  the  property  in 
the  as^gnees,  yet  that  relation  shall  not  work,  so  an 
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to  make  officers,  who  had  a  good  authority,  and  took 
the  goods  lawfully,  treqNissers;  and  so  is  the  case  of 
^^i^Jff  tmd  Bunmng.  Thiscase  of  XfcAmerev.  Thoroze^ 
good  is  rqxnrted  in  two  other  books:  in  Comb.  12S,  the 
latter  part  of  the  case  is  agreeable  to  this  c£  Shower;  that 
a  construction  should  not  be  made^  to  make  the  officer 
a  trespasser  by  relation.  As  to  the  other  part  of  the 
report,  it  is  manifest  to  me,  that  he  did  not  understand 
what  they  were  arguing  about ;  for  he  makes  Lord  HoU 
say  what  he  could  never  say,  about  barring  the  extent  of 
the  crown.  In  Srd  Mod.y  it  is  as  plain,  that  the  reporter 
misunderstood  what  passed ;  for  he  says,  the  extent  came 
too  late,  and  that  the  property  was  bound  by  iheJLfa.^ 
though  the  contrary  is  very  dear. 


Then  as  to  the  case  of  Cok  v.  DavieSj  Lord  Raymond 
was  very  young  when  he  took  his  note  of  it,  which  is  very 
short  It  was  an  action  against  the  assignees:  but  there 
b  no  state  of  the  case,  nor  of  any  one  fact  in  it;  but  this 
much  appears,  that  it  is  not  applicable  to  the  present  cas^ 
as  it  is  an  action  against  the  assignees.  From  the  fourth 
resolution  in  that  case,  it  seems  that  there  must  have  been 
a  sale  by  the  sheiiff,  before  the  act  of  bankruptcy 
committed,  to  a  person  who  suffered  the  goods  to  remain 
in  the  bankrupt's  possession ;  and  that  the  asngnees  bad 
fidzed  the  goods,  looking  upcm  the  sale  as  fraudulent  It 
is  there  stud  to  be  resolved,  that  if  il.'s  goods  are 
sazed  on  a  fi.  ja,^  and  sold  to  fi.,  though  JB.  permits 
A.  to  keep  possession,  &c.,  it  will  not  make  the  execution 
fraudulent,  nor  will  a  subsequent  act  of  bankruptcy 
defeat  it 


I  should  have  doubted  on  the  very  point  there  resolved ; 
but,  be  that  as  it  may,  it  is  no  way  applicaUe :  and  all  the 
rest  are  only  ohiitr  opinions,  rrferring  to  something  as 
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kaown  kw  beibre^  and  not  neoeaotfy  to  the  deleniunation 
<^  thai  I 


These  ore  oil  the  authmties  cited;  and  they  are  dearly 
angarerad  by  stadng,  with  pieciaien^  the  groundB  they 
went  on.  Another  topic  was  insisted  upon ;  thai  it  would 
be  extremdy  inconvenient  if  the  sheriff  was  not  aUowed 
to  sdl,  afler  assignment,  goods  taken  before;  for  to  part 
with  the  goods  again,  and  return  nulla  bona,  he  must  take 
upon  him  to  prove  the  change  of  property.  Arguments 
ab  incomfenienti  are  to  be  attended  to.  Let  us  consider, 
therefore,  how  this  case  stands  in  this  respect.  The 
sheriff,  by  law,  is  obliged,  at  his  peril,  to  know  the  pro- 
perty of  all  other  persons,  and  yet  has  not  the  same  means 
of  coming  at  that  knowledge  as  in  the  present  case. 
Besides,  if  there  were  any  doubt  about  the  timeof  the  act 
of  bankruptcy^  or  of  the  assignment,  &c.,  I  wonH  say,  how 
far  the  court  would  indulge  the  officer,  toonake  his  return, 
or  oblige  the  plaintiff  to  take  the  question  on  him :  but 
he  might  take  an  indemnity,  or  petition  under  the  com* 
nusaion,  or  file  a  b^U  of  interpleader,  which  would  not 
cost  him  a  penny. 

This  relation  is  certainly  often  very  hard  on  third  persons, 
but  a  case  can  rarely  happen  where  it  will  be  so  to  a  sheriff. 
The  legislature,  however,  have  established,  not  thinking 
that  it  may  not  be  hard  on  particulars,  but  to  prevent 
that  inundatbn  of  fraud,  which  would  otherwise  be  the 
case,  if  bankrupts  were  at  liberty  to  play  their  goods  into 
tlie  hands  of  other  persons,  by  giving  judgments,  or  the 
like..  The  sheriffs  ought  to  look  to  it,  and  might  fairly 
have  insbted  on  an  indemnity.  To  establish  the  doctrine  ^ 
contended  for  oa  behalf  of  the  defendants,  would  be 
driving  assignees  to  an  application  to  courts  of  equity,  to 
prevent  collusion  between  bankrupts,  and  sheriffs. 
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We  all. agree  in  opinion,  upon  the  whole,  that  this 
action  is  mamtainable  against  the  defendants;  so  there 
must  be  judgment  for  the  plaintiffs. 


TURLINGTON  agi.  ERASMUS. K.  B. 


The  sum 
sworn  to  for 
holding  to 
bail,  shewn 
to  be  due  on 
the  debtor 
side  of  an  ac- 
count only. 
See  4  Burr. 
1996. 


Me.  Norton  moved  that  the  defendant  might  be  dis-  * 
charged  out  of  custody,  on  filing  common  bail,  upon  this 
The  defendant  having  been  employed  by  the 


case. 


plaintiff  as  master  of  a  ship,  on  leaving  that  employment^ 
gave  in  his  account;  the  balance  of  which,  above  ^^lOO, 
was  due  to  the  defendant.  The  plaintiff  recusing  to 
settle  the  account,  the  now  defendant  filed  a  bill  in  Chan- 
cery, stating  the  particulars  of  the  account:  whereby 
above  J?  1,000,  on  the  one  mde,  appeared  due  from  him 
to  Turlington ;  and,  on  the  other,  above  <g^l,lOO,  from 
J*,  to  him.  Upon  this,  Turlington  eonuaencesthis  action, 
swears  generally  to  a  debt  of  <^1,000>  and  holds  the 
defendant  to  bail  for  that  sum.  The 'defendant  files  a 
supplemental  bill,  to  know  on  what  pretence  Ais  <£l,00O 
was  due;  and  2\  in  his  answer,  admits  it  lobe  paly  on 
the  foot  of  the  account  stated  in  the  original  bill. 

Lord  Mansfieldy  C.  J. 

To  avoid  ever  entering  into  the  merits,  I  take  it  to  be 
well  established,  that  we  are  bound  by  the  pluntiff^s 
afildavit;  and  I  remember  a  crown  case  in  which  the  cir- 
cumstances were  full  as  hard  as  the  present ;  and  myself 
and  the  late  C.  J.,  (then  attorney  general)  laboured  a 
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good  deal,  but  the  court  refused.    We  have  done  the        1756. 
same  thing  lately,  on  the  motion  of  Mr.  Cox*  ^-"^^^-^ 

TUBLIKG- 

Foster,  J.  ™^ 

agt. 

I  remember  a  case  of  Lord  Powis  against  his  steward,  spasmus 
who  was  held  to  bail  for  many  thousand  pounds,  and  we  >^y^» 
€ould  Hot  relieve  him.  K.  B. 


Jt  the  Rollsy  December  17, 1756. 

COOi:  agt.  LAWSON. Chanc. 

The  pl^ntiff  was  mortgagee  of  the  estate  of  one  George  in  a  suit 
Hill^  who,  becoming  a  prisoner  in  the  Kings's  Bench  "P'/**l.*, 
prison,  took  the  benefit  of  the  late  insolvent  act,  whereby  ^^^^^  ^ 
his  eKjttity  of  redemption,  and  all  his  other  estate,  became  owner  of  an 
vested  in  the  clerk  of  the  peace  of  Surrey.    The  de-  ^^n^"^"*^^^ 
fendant,  Lawson,  having  succeeded  to  that  office,  this  bill  act,  it  was 

was  brought  against  him  fior  a  foreclosure.     He,  by  his  deemed  re- 
j     *    .u         ^  J  .u  •  quisitethat 

answer,  admits  the  mortgage :  and,  the  cause  commg  now  ^n  assign- 
to  be  heard,  his  Honour  doubted,  whether  the  derk  of  ment  should 
th^  peifce,  though  the  insolvent's  estate  was  by  the  act  from^^^^^ 
declared  to  be  vested  in  him,  was  such  a  person  as  could  and  his  as- 

sustam  a  suit;  being,  from  the  nature  of  the  thmg,  a  «gnee  made 
i_  •  1    !_      /.       •  ui      ^  an  additional 

stranger  to  the  transaction,  and  therefore  incapable  of  party. 

making  a  proper  defence,  though  the  plaintiff'^s  claim 

should  be  unjust  No  assignment  had  ever  been  made  by 

the  detk  of  the  peace  to  any  of  the  insolvent's  creditors^ 

as  the  stAtute  directs,  nor  would  any  creditor  accept  such 

assignment,  he  having  no  effects,  except  this  estate,  which 

was  mortgaged  to  its  value. 
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Chanc. 


Mr.  Sewellj  and  Mr.  Notes,  coptended,  that  the  act 
never  intended,  by  dwesdng  the  insolvent's  estate^  and 
vestmg  it  in  the  clerk  of  the  peace,  to  deprive  a  mort- 
gagee of  the  remedy  he  would  otherwise  be  entitled  to  in 
thb  court,  yet  thb  would  be  the  case;  for  if  the  plaintiff 
took  the  assignment,  he  could  not  foreclose  against  him- 
self, and  no  other  creditor  would  take  it  But  lus 
Honour  seemed  to  think  they  ought  to  get  such  an 
assignment,  and  make  the  assignee  a  party,  if  not  the 
insG^vent  himself;  who,  if  there  was  a  surjdus,  would  be 
entitled  tot  it.  It  was  answered  as  to  the  latter,  that  in 
the  case  of  bankrupts,  they  are  likewise  entitled  to 
the  surplus,  yet  a  bill  against  the  asngnees  is  always 
sufficient,  vdthout  making  the  bankrupt  a  party. 


Here  another  difficulty  arose,  whether  the  interest 
vested  in  the  djerk  of  the  peace,  descended  to  his  heir, 
or  vested  in  the  defimdant  as  his  successor:  so  it  was 
ordered  to  stand  over,  with  liberty  to  amend,  by  adding 
parties. 


The  bar  agreed,  they  had  knowa  no  instance  of  «. 
suit  instituted  against  a  derk  of  the  peace  only,  except 
Mr.  Capper^  who  said  he  knew  of  such  an  one  lately ; 
and  that,  on  mature  deliberation,  the  pliuntiff  had  been 
advised  to  get  an  assignment  from  the  clerk  of  the  peace^ 
and  to  make  the  assignee  a  party,  before  he  brought  bis 
cause  on  to  a  hearing. 
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Hilary  Term,  80  Geo.  II.  1757. 


G00DTITLE(le8see  of  THOMAS  CHESTER,Esq.) 
agt.  ALKER. K.  B. 

Ik  ejectment  for  an  acre  of  land  in  West-^treei,  in  the  The  owner  of 
parish  of  St.  Philip  and  Jacob,  in  the  city  of  l»rt^/o/,  in  ^^^^j[  j"  * 
the  county  of  Gloucetterj  the  jury,  at  the  trial,  found  a  highway,  be- 
apecial  Verdict :  setdng  forth  certain  articles  of  agree-  '^ng  entitled 
ment,  dated  on  the  14th  of  Jutic,  1648,  between  Thoma9  ^^^  ^^j^ 
Chester,  Esq.  lord  of  the  manor  of  Barton  Regis,  of  the  may  arise 
one  part,  and  John  Wheatly,  alias  Ddwl,  of  the  other  Jg^^^J*^^^^' 
part,  reciting,  that  at  a  court  baron  held  for  the  said  the  right  of 
manor,  on  the  10th  of  April  then  last,  it  was  presented  passage  in 
by  the  homag^  that  the  sud  fVheatfy,  in  new  building  mayrecover 
his  house  in  West-Street,  had  encroached  on  the  loid's  the  posses- 
waste,  by  taldng  in  — —  inches  in  length,  and  — ^  inches  •'.®"      *^  . ' 
in  depth,  lying  without  his  house;  and  had  further  en-  and Uie place 

croached inches  in  length,  and inches  in  depth,  denominated 

by  building  a  wall,  and  porch,  for  which  the  homage  had  declaration 
amerced  him ;  but  that,  for  the  considerations  after  men-  though  built 
tioned,  the  lord  remitted  the  amerciament,  and  leased  the  ^^-^"l/*  j"  " 
said  indosed  premises  to  the  said  John  Wheatly,  for  scribed, 
one  hundred  years,  at  6j.  8rf.  per  annum,  and  covenants  l -B"''^'  133. 
to  let  it  stand  so  long  as  the  rent  shall  be  paid;  and  the 
lessee  covenants  for  himself,  his  heirs,  and  executes,  to 
pay  the  rent,  &c.     The  jury  further  find,  that  the  said 
street,  called  West^treet,  is  a  common  highway  from  ' 

London  to  Bristol;-  that  the  rent  was  duly  paid  during 
all  the  term,  and  afterwards,  till  Lady -day  1750 ;  that  in 
1748  the  defendant  made  a  further  encroachment  of 


438  NOTES  OF  GASES  IN  K.  B.  &c. 

1757.  sixty  feet,  by  puttmg  up  pallisadoes ;  that  the  part  of 
^    ^"^         the  street  opposite  to  the  defendants  house,  contains 

sixty  feet  in  breadth,  excludve  of  all  the  encroachments  ; 

and  that  the  lessor  of  the  plmntiff  is  h^  of  Thomas  Chester 

mention^  in  the  articles,  and  is  lord  of  the  manor;  that 
K.  B.       he  demised  to  the  plaintifiP  for  seven  years,  who  entered, 

&c. 

Mr.  Morton,  for  the  plaintiff. 

Since  the  former  argument  of  this  case,  there  has  been 
an  alteration  of  two  of  the  judges ;  but  I  shall  endeavour 
to  narrow  the  question  to  such  points  only  as  appeared 
material  on  the  former  argument,  which 'are  reducible  to 
two  questions. 

1st  As  to  the  manner  in  which  the  premises  are 
demanded  in  this  ejectment,  which  is  an  acre  of  land : 
and  it  has  been  insisted  for  the  defendant,  that  such  de- 
scription is  not  correct,  as  it  appears,  by  the  verdict,  that 
part  of  it  is  built  upon.  As  to  this,  suppoong  the  *Terdict 
to  have  so  found  it,  and  admitting,  that  formerly  great 
strictness  was  required  in  the  form  of  the  pnecipe,  yet  it 
b  to  be  remembered,  that  this  is  the  case  of  an  ejectment, 
where  all  the"  predsion*  expected  in  real  actions,  is  not 
requisite :  and  it  appears,  by  Co.  Lit.  4,  o.,  iSbat  land 
does  legally  include  all  castles,  houses,  &c.  built  upon  it, 
seeing  the  land  is  the  foundation  of  them  all ;  and  therefore, 
4  Co.  87,  b.f  by  a  grant  of  all  my  lands,  the  houses^'  mills, 
and  woods,  thereon  do  pass ;  and  so,  though  a  messuage, 
&c.  be  demanded,  the  warrant  of  attorney  is  of  a  plea  of 
land.  And  as  in  an  actual  lease  these  things  would  pass  by 
the  name  6f  land,  why  not  here,  in  die  case  tf  a  ddkious 
lease?  And  why  ittot  to  retover  fttrtn  a  wrong  doer,  as 
well  as  to  transfer  to  a  rightful  grantee  ? 
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But  if  this  point  should  be  against  me,  it  extends,  at 
most,  but  to  a  part  of  the  plaintiff's  demands,  for  the 
third  piece  of  ground  stands  entirely  dear  of  this  ob- 
jection; andas  the  other  side  agree  not  to  take  advantage 
of  the  joint  assessment  of  damages,  we  are  entitled  to 
judgment,  if  any  part  be  well  demanded.  And  indeed,  I  ~  ^„~ 
must  sulimit  it,  that  it  does  not  aj^iear  sufficiently  to  the 
court,  that  any  part  of  these  three  pieces  of  land  is  now 
covered  by  a  messuage ;  for  the  verdict  states,  and  refers 
to  the  articles,  and  by  them  thefirst  jneceis  sud  to  be  with- 
out his  house,  and  the  other  to  be  land  without  the  wall, 
and  oti  If hidx  hp  had'  built  a  porch ;  and  as  to  the  last 
pi/ece,  it  is  incufpb^nt  on  the  other  flide  to  shew,  th^it  a 
porch  is  proper  to  be  described  as  a  messuage ;  besides, 
this  q)eaks  only  of  what  it  was  a  hundred  years  ago ;  and 
the  question  is,  what  it  was  at  the  time  of  the  demise 
laid  in  the  ^ectment,  and  at  the  time  of  the  verdict,  for 
the  nature  of  it  may  have  been  alt^^d  in  the  interim.. 
So  that  the  defendant,  to  have  availed  himself  of  this 
objection,,  if  .any,  ought  to  have  procured  an  express 
finding,  that  it  was  at  those  times  a  part  of  a  mes- 
suage. 

The^  second^  and  only  question  made  before  Mr.  J. 
JFostcr,  at  the  assizes,  (though  the  ingenuity  of  the  gen- 
tleinen  has  since  fumidied  out  others)  was,  whether  the 
owner  of  the  soil  in  a  common  highway,  could  recover 
the  possession  (rf'it  by  ejectment  ?  Ajid  this  doubt  arose 
from  a  dictum  of  Lord  Hardmckcj  (when  C.  J.)  cited 
firom  an  anonymous,  imperfect,  note  at  nisi  priusj  in  the 
case  of  Sir  Bourchier  Wry  v.  Foss^  wherein  he  was  said 
to  have  declared,  that  he  never  heard  of  ^  such  an  ejectment 
being  brought,  and  that  it  could  not  he,  because  the 
sheriff  could  not  deliver  full  seisin,  and  possession. 


K.B. 
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In  arguing  thb  point,  I  shall  lay  down  some  podtions 
as  allowed  principles. 

1.  That  the  right  of  the  subject  to  a  highwajr,  is  only 
to  pass,  andrepass,  Sec.    C  L.  46,  a. 

2.  That  the  property  of  the  scril  is  in  him  over  whose 
ground  it  lies,  and  that  he  is  enlided  to  all  adrantageft 
arising  from  it,  that  are  consistent  with  the  free  passage, 
&c, ;  and  9  H.  VII.,  it  was  so  held  by  all  the  judges, 
and  that  the  king  had  no  fruther  right  than  to  a  free 
passage  for  himself  end  people ;  therefore,  if  a  ditch  were 
dug  in  it,  the  king  might'  punish  for  a  nusanoe,  and  die 
owner  of  the  soil  maintmn  trespass. 

The  owner^s  right  to  the  soil  is  also  agreed,  1  Ro. 
Jbr.  S9S.,  8  Sir.  1074,  and  in  the  case  of  Selman  v. 
Courtney,  Trin.  IS  and  14  Geo.  II. ;  and  that  he  may 
maintain  trespass  in  respect  of  it,  (and  what  is  the  dif- 
ference between  trespass,  which  is  to  ristxiver  for  damages 
done  to  my  jHtjperty,  and  trespass  and  ejectment  to 
recover  that  property  wrongfully  withholden  ?)  Cro.  Eliz, 
339*  But  the  gentlemen  say  we  may  bring  trespass, 
though  not  ejectment;  whidi  necessarily  introduces  thb 
contradiction,  diat  I  have  a  right,  and  yet  no  remedy  to 
recover  it,  which  is  a  case  not  known  to  the  law  of 
England.  If  I  have  a  right,  I  have  a  remedy,  and  am 
not  bound  to  oompound  for  my  property  widi  a  wrong 
doer,  either  by  accepting  rent,  or  recovering' damages. 

There  are  cases  of  encroachments  where  neither  an 
indictment  fcor  a  nnsance,  mtt  a  quod  perndttaty  eould  be 
mmntflsned ;  (in  both  which  it  is  necessaiy  to  diew  the 
way  is  so  Straitened  diat  tiiere  is  not  convenient  passage 
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left)  and  in  Fitz.  Ah.  Tty  No.  Wl^  it  is  said,  that  the  law 

takes  notice  of  some  sort  of  encroachments  on  the  U^- 

waj,  that  iC  they  cannot  be  continued  wifliout  great 

inconvenience  to  the  public,  they  shall  be  abated ;  but  if 

they  are  not  so,  they  may  be  continued,  and  the  king 

shall  have  the  rent;  which  eviSendy  relates  to  the  then        K.  B. 

prevailing  opinion,  that  th«  right  to  the  soil  was  in  the 

king;  and  therefore  that  case  extends  equally  to  every 

one  who  is  owner  of  the  soil.    And  that  book  also  proTcs, 

that  the  owner  of  the  soil  has  not  only  a  property  in  the 

wastes  in  the  highways,  but  also  such  im  cme  whereout  a 

rent  may  issue;  and,  as  a  necessary  consequence  thereof, 

that  he  may  distrain  for  arrears :  and,  if  so,  he  must 

a]l^;e  a  seisin;  and  if  he  has  such  property,  he  may 

transfer  it  by  a  common  law  conveyance,  some  of  which 

require  an  actual  possession,  and  delivery  of  seisin.    And 

if  so,  why  may  he  not  recover  seittn  on  a  judgment  in 

ejectment  ?  And  though  the  delivering  plenam  seisinam^ 

is  said  to  have  been  the  difficulty  with  Lord  Hardwicke, 

yet  thatcase,  if  truly  reported,  was  only  the  sudden  opinion 

of  a  angle,  though  great,  judge,  at  NinPrius ;  and  I  have 

a  like  note  of  two  great  judg^^  opinions,  at  NisiPritis,  to 

the  contrary,  viz.  that  of  Ch.  B.  Pengelly^  on  an  eject- 

m^it  for  a  cottage  in  the  highway,  and  tried  before  him, 

where  he  held  it  well  brought,  and  dted  a  case  as  so 

determined  by  Mr.  Justice  John  Powell;  and  as  it  is  a 

rule  with  the  greatest  men,  that  they  desire  not  to 

preclude,  nor  be  precluded,  I  hope  these  imperfect  author 

rities  will  be  thrown  out  of  the  case,  and  the  determination 

turn  on  the  true  principles  of  law. 

It  id  asound  rule  of  law,  that  every  one  who  receives  an 
i^ury  to  his  person,  or  property,  shall  have  a  full,  and 
adequate,  remedy :  now  here  the  public  have  only  a  right 
to  an  easement  by  passage  over  this  way,  and  subject 


4S2  NOTES  OF  CASES  IN  K.  B.  &c. 

1757.       thereto,  the  owner  of  the  soil  has  a  common  property. 


and  right  of  possession ;  nor  can  what  is  said  about  the 
sheriff  deUyering  the  possession,  in  the  least  alter  this 
qualified  property,  nor  preclude  the  public  from  tliis 
easement,  any  more  than  the  case  of  the  owner  of  the 
K.  B.  soil,  subject  to  a  right  of  common,  where  the  profit  a 
prendre  still  remains:  and  ao  of  stallage  in  a  fair  or 
market.  Ejectment  lies  of  a  mere  moveable  estate,  which 
is  a  much  stronger  case,  and  where  sometimes  the  party 
lias  no  jvoperty  at  all.  Co.  Lit.  4.  a.  Cro.  Elix.  481. 
Co.  Lit.  48.  bi  It  lies  for  prima  tonsura^  where,  imme- 
diately upon  severance,  the  soil  is  in  another.  Cro.  Etiz. 
S63.  Trespass  lies  for  erecting  a  stall  in  afair  or  mariceL 
S  Str.  12S8.  And  suppose;  instead  of  a -stall,  the  de. 
fendant  had  built  a  house  in  the  market-place^  would  not 
an  ejectment  lie  ?  And  if  the  objection  held  as  to  the  right 
of  easement  of  the  public,  it  would  equally  hold  in  all 
private  easements  whatever ;  and  then  neither  commoo8» 
wastes,  warrens,  nor  a  number  of  other  things,  ^diich 
daily  experience  shews  are  the  subject  matters  <^  ejecU 
ments,  could  be  recovered  by  them. 

Upon  the  whole  matter,  therefore,  I  tbink  I  may  con- 
clude, that  here  is  an  injury,  and  detention  of  the  property 
of  the  lessor  of  the  plaintiff;  and  that  his  adequate,  and 
specific,  remedy  is  to  recover  the  possessioa  by  ejectmenty 
according  to  his  right 

Mr.  Gouldf  for  the  defendant. 

1st,  The  two  first  pieces  of  ground  are  clearly  found 
by  the  verdict,  to  be  now  covered  by  the  messuage;  for 
the  words  «  without  his  house,*"  and  "  without  the  wall  of 
his  house,^  used  in  the  recital  of  the  articles,  must,  fioom 
the  context,  necessarily  refer  to  the  okl  house,  and  that 
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the  new  one  had  encroached,  &c. ;  and,  that  it  sdll  con- 
tinues in  the  same  condition  as  at  the  making  of  the 
articles,  is  in  effect  found  by  the  verdict;  viz.,  **  that  in 
1748,  the  defendant  further  encroached,  by  erecting  pal- 
lisadoes  without  the  said  house.'*^ 


I  admit,  that  a  latitude  of  construcdon  has  of  late  been 
introduced  in  these  proceedings,  but  never  gone  so  far  as 
to  admit  such  barbarisms  as  to  demand  a  house  by  the 
description  of  an  acre  of  land.  If  that  should  come  to  be 
the  case,  my  friend,  Mr.  Morton j  might  be  turned  out  of 
his  maninon  house  in  Oxfordshire^  by  legal  process,  with-> 
out  any  previous  notice;  for  a  plaintiff  recovering  a 
verdict  for  a  parcel  of  land  in  that  county,  need  but  point 
out  to  the  sheriff,  when  he  attended  him  to  execute  the 
writ  of  possession,  that  that  house  stood  on  the  acre  of 
land  for  which  Ms  ejectment  was  brought,  and  the  buaness 
would  be  done. 

I  admit,  also,  the  portion  in  Co.  Lit,  4:  but  that  is  in 
the  case  of  a  man*s  own  grants,  which  are  to  be  construed 
strictly  against  him,  and  liberally  for  the  grantee.  So 
4  Co,  87,  the  warrant  of  attorney  for  a  house  being 
entered  in '  a  plea  of  land ;  and  the  recovery  over  in 
value,  being  of  the  land  of  the  vouchee,  yet  the  pracipe 
is  not  so.  In  Cro,  Jac,  654,  in  ejectment,  the  word 
dofno  was  used  instead  of  messuagiOy  and  allowed, 
because  there  was  convenient  certainty.  Palm.  837. 
S.  C,  11.  Co,  65,  SaviFs  case.  SaVc,  254.  Show,  388. 
Not  said  how  much  arable,  and  how  much  pasture,  yet 
allowed  for  the  same  cause.  Str.  695.  Lord  Uaym, 
1470.  An  ejectment  lies  de  parte  dom&%;  so  that  the 
plaintiff  might  have  so  described  it,  and  all  been  well  as  to 
this  point ;  but  there  is  no  case  where  such  latitude  has 
been  allowed  as  the  plaintiff  now  contends  for. 

FF  ' 


K.B. 
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Sdly,  It  appears  by  the  verdict,  that  the  ground  now 
claimed  by  the  plmntiff  is  part  of  the  highway;  and 
there  is  much  confusion  in  the  old  books,  to  whom  the 
soil  of  a  highway  belongs;  some  cases  saying,  that  it 
belongs  to  the  owners  of  the  lands  on  each  ade,  each 
^  ^g  having  a  property,  usq,  ad  filum  via ;  but  now,  I  admit, 
it  is,  primifacie^  looked  upon  as  part  of  the  lord'^s  waste : 
and  the  plaintiff  is  here  found  to  be  lord  of  the  manor; 
and  I  agree,  that,  as  such,  he  is  entitled  to  all  profits  that 
are  consistent  with  the  public's  right  of  passage.  But,  I 
apprehend,  there  is  no  authority  to  shew,  that  he  may 
recover  seisin,  and  possession,  of  this  by  the  specific 
remedy  of  ejectment 

In  the  case  of  Lade  v.  Shepherd^  2  Sir.  1004,  it 
appears  to  have  been  a  doubt,  whether  trespass  would  he, 
though  it  was  there  at  length  so  adjudged.  So  here,  if 
the  plaintiff  has  sustained  any  particular  damage  to  this 
qualified  property  of  his,  he  may  recover  damages  in 
trespass,  but  not  the  possession,  and  this  for  avcnding 
circuity  of  action ;  for,  if  he  does,  he  will  be  liable  to  an 
indictment  for  contmuing  the  nusanoe.  2  ln$t.  234. 
As  to  the  case  in  Fitz.  Ab.  77,  of  the  king^s  right  to  the 
rent,  that  was  in  respect  of  his  prerogative ;  by  virtue  of 
which  he  does,  on  an  ad  quod  damnum^  not  only  Ucense 
the  narrowing,  but  the  total  discontinuanceof  a  highway. 
But  there  is  no  authority  to  say,  that  the  owner  of  the 
soil  can  deprive  the  public  of  any  part  of  an  ancient 
highway,  though  he  leaves  a  very  sufficient  way.  There- 
fore, in,  Cro.  Jac.  446,  a  custom  to  lay  logs  in  the  broad 
part  of  the  highway,  leaving  sufficient  passage,  &c., 
was  held  ill,,  as  being  a  prescription  for  a  nusance. 
Indeed,  where  the  way  is  over  common  fields,  the  owner 
may  inclose,  leaving,  a  sufficient  way,  and  oonstaiiily 
nuuntaming  it,  &c. 
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The  opinion  of  Lord  Hardwickcy  (which  Mr.  Morion        1757* 

has  anticipated)  thouffh  at  N/^i  Prius,  is  a  creat  autho-  ^     ^""^^ 

.       .  n  »  &  6OODTITLE 

nty  m  my  favour- 


Mr.  Morton,  in  reply. 

Mr.  Gould  has  been  forced  to  have  recourse  to  in- 
ference, and  presumption,  in  order  to  shew,  that  any 
part  of  the  land  demanded  is  built  upon.  But  if  the 
fact  be  so,  the  wrong  doer  shall  not  bar  me  of  my 
demand,  by  altering  the  face  of  my  property.  As  if  my 
lessee  builds  a  house  upon  the  land,  (which  act  is  waste) 
that  shall  not  bar  me  from  demanding  my  land.  And 
no  inconvenience  can  arise  from  the  mistake  of  the  sheriff 
in  delivering  possession,  because  it  is  always  at  the  peril 
of  the  plaintiff,  who  generally  attends  to  shew  it :  other- 
wise, the  recovering  a  part  of  a  house  would  be  as  unintel- 
ligible as  the  present  case ;  and  if  the  plaintiff  takes,  under 
the  writ  of  possession,  any  thing  which  he  did  not  recover 
by  the  ejectment,  the  defendant  may  be  remedied  by  a 
writ  of  error.  I  agree,  that,  on  a  writ  of  ad  quod  damnum, 
duly  returned,  the  king  may  authorize  the  setting  out  of 
the  highway  in  another  place,  which  is  a  strong  argument 
to  prove  the  right  of  the  owner  to  the  soil ;  for,  after  the 
king's  licence,  it  immediately  becomes  his  absolute,  ex- 
clusive, property,  as  much  as  any  part  of  his  estate. 
There  was  no  doubt  in  the  case  of  Lade  v.  Shepherd,  but 
he  might  maintain  trespass.  As  to  what  has  been  said 
about  the  circuity  of  action,  that  is  no  excuse  to  keep 
the  plaintiff  out  of  possession  of  his  property ;  and  if  a 
criminal  prosecution  should  be  commenced  against  him 
for  continuing  the  nusance,  when  he  has  recovered  the 
possession,  he  must  answer  for  it.  But  the  owner  may 
exercise  every  right  of  ownership  that  is  not  inconsbtent 
with  the  public  easement:  and  the  act  of  W.  III., 
ff2 
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1757.  directing,  that  no  straw,  or  rubbishy  shall  be  laid  on  the 
high-way,  where  it  is  not  twenty  feet  broad,  seems  to  infer, 
that  there  may,  where  the  way  is  of  greater  breadth,  and 
that  it  shall  be  no  nusance. 

K,  B.  As  to  the  case  of  the  logs,  in  Cro.  Jac,  that  was 

trespass  for  a  particular  damage  which  the  plaintiff  had 
received  by  his  horse  stumbling  against  them,  and  throw- 
ing him;  where  there  can  be  no  doubt  but  an  action 
will  lie,  as  he  had  an  equal  right  to  pass  over  any  part 
of  the  highway,  though  it  should  be  half  a  mile  broad. 

Lord  Mansfieldj  C.  J., 

I  have  little  doubt  upon  the  case :  and  I  find,  that  the 
reAson  why  this  matter  came  to  be  found  in  a  spedal 
^rdict,  was  merely  on  account  of  the  great  deference 
pud  by  my  brother  Fo$ta\  who  tried  the  cause,  to  the 
supposed  opinion  of  Lord  Hardmcke^  in  the  case  of  Sir 
Bourchier  Wrey :  'but,  as  nobody  owns  the  note  of  that 
case,  and  it  is  so  very  shortly  stated,  that  it  does  not 
appear  what  the  action  was  for,  it  is  no  more  an  autho- 
rity than  the  cases  said  to  have  been  determined  otherwise 
by  Ch.  Baron  Fengellj/f  and  Mr.  J.  Powell  (two  great 
judges);  and  therefore,  as  those  cases  come  unautboi- 
ticated,  I  sh^  lay  them  all  out  of  the  question,  and  con- 
sider it  as  res  integra. 

The  case  appears  to  be,  that  the  defendants  ancesUM: 
had  encroached  on  the  waste  of  the  lord  of  the  manor^ 
which  was  also  part  of  the  highway,  and  in  the  street, 
and  had  bmlt  upon  it ;  (for  I  agree  with  Mr.  GouH 
that  the  words,  without  his  house,  mean  the  old  house^ 
upon  which  two  questions  arise. 

1.  The  first,  and  principal,  one,  whether  an  c^ectmeDt 
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will  lie  for  the  owner  of  the  soil  in  a  common  high-        1757. 
way? 

Sdly,  If  it  will,  whether  the  plaintiff  in  this  case  has 
suiBciently  described  the  parcels  he  would  recover  ? 

1.  As  to  the  first  of  these  questions,  it  is  granted,  the 
owner  has  a  right  to  the  soil,  and  all  advantages  arising 
from  it  that  are  consistent  with  the  servitude  to  the 
public,  which  is  a  right  of  passage  only,  and  so  far  it  is 
the  king's  highway,  1  Ro.  Ahr.  39S;  but  there  are 
many  great,  and  valuable,  benefits,  that  may  arise  to  the 
owner,  which  are  entirdy  consistent  with  the  servitude  to 
the  public,  viz.  trees  growing  in  the  highway,  mines 
running  under  it,  of  which  there  have  been  instances  to 
an  immense  value:  and  in  cities  and  large  towns  very 
great  advantage  may  arise  by  carrying  water  in  pipes 
under  the  streets.  And  the  case  of  the  ad  quod  dam- 
nunif  to  turn  the  course  of  the  highway^  is  a  strong  cir- 
cumstance to  prove  this  ownership ;  for,  upon  taking  away 
the  servitude,  it  immediately  becomes  the  absolute  pro- 
perty of  the  owner;  and  indeed,  if  others  having  a  right 
of  easement,  &c.,  was  a  bar  to  the  owner^s  remedy  by 
ejectment,  it  would  hold  equally  in  the  case  of  commons, 
fiurs,  and  markets ;  but  this  is  not  so,  nor  can  any  reason 
be  given  why  the  owner  in  this  case  should  not  have  his 
jpect^c' remedy,  which  alone  can  do  him  complete  justice. 
Suppose  he  had  been  disseised  of  this,  would  not  an 
assize  have  lain  ?  It  certainly  would ;  nor  is  the  seisin,  or 
possession,  to  be  recovered,  any  obstruction  of  the  public's 
right,  but  transit  cum  onere.  And  if  the  case  be  so 
where  the  freehold  is  in  demand,  why  not  in  ejectment  ? 
It  is  admitted,  trespass  lies,  and  yet  there  both  property, 
and  possession!  are  necessary :  and  the  great  question  that 
ibere  was,  whether  a  highway  might  be  given  in  evidence 
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1 757,        on  not  guilty  in  trespass,  in  the  case  of  Greii^  v.  the 

^""^         Duchess  of  Marlborough^  concerning  a  highway  over 

GooDTiTLE   Windsor  Park,  where   Pengelly,  C.   B.,  and   Baron 

^*  Comyns^  were  of  opinion  that  it  might,  proves,  that 

Alkee.      trespass  may  be  brought  for  damage  in  a  hi^way; 

though,  as  to  the  point  in  that  case,  it  has,  I  am  told, 

(which  I  did  not  know  before)  been  since  held,  in  the 

case  of  Selwyn  v.  Courtney,  Trin.  13  and  14  G.  II.,  by 

eight  judges  against  two,  that  a  highway  cannot  be  given 

in  evidence  on  not  guilty.     Upon  the  whole  of  this 

question,  I  think  the  ovmer  of  the  soil  has  a  property, 

and  a  right  to  recover  the  possession  of  it  by  ejectment; 

and  that  an  action  for  damages  would  be  inadequate  in 

many  cases,  as  that  of  mines,  &c. ;  and  that  it  can  be  no 

inconvenience  to,  or  affect  the  right  of  the  public. 

I  come  now  to  the  second  question,  which  is,  whether 
the  declaration  has  sufSdently  described  it,  or  should  have 
demanded  it  as  a  messuage,  or  as  part  of  a  messuage  ? 

Now,  I  think  the  present  description  is  more  proper 
than  the  other.  What  is  it  that  the  plaintiff  has  a  right 
to  P  To  the  land :  and  if  he  had  demanded  the  building, 
which  is  the  nusance,  this  would  let  in  Mr.  Goulds 
argument  about  the  circuity  of  action,  much  stronger  than 
at  present ;  for  he  here  does  not  demand  the  nusance, 
nor  any  thing  but  what  he  has  a  right  to,  the  land. 
And  whether,  independent  of  all  these  circumstances, 
land  that  is  partly  built  upon  be  not  properly  demandable 
as  land,  may  be  a  question.  In  ejectment  the  same  pre* 
dsion  is  not  required  that  is  necessary  in  a  prcecipe, 
where  the  parcels  must  be  so  pointed  out  to  the  sheriff^ 
that  he  may  himself  know  where  to  find  them :  but  this  is 
not  necessary  in  ejectment,  where  the  plaintiff  attends  the 
sheriff  in  delivering  possession,  whidi  is  a  mere  fictitious 


NOTES  OF  CASES  IN  K.  B.  &c.  439 

proceedings  and  under  the  power,  and  control,  of  the        17S7. 
court;  so  that  if  a  plaintiff  takes  possession  of  wrong         ^""^ 
lands,  8cc.,  or  more  than  he  recovers,  the  court  will  set  Goodtitlk 
aside  the  judgment,  for  error.     Str.  696.    2  Lord  Rat/m.         '^^^' 
1470.     An  ejectment  lies  for  a  piece  of  laud,  part  of  a    ^~"^ 
house f  a  passage  room  in  a  house,  Str.  54:  it  lies  for        •,   » 
common  of  pasture :  and  the  common  shall  be  supposed 
to  be  appurtenant,  or  appendant,  for  the  sake  of  the 
specific  remedy ;  and  it  may  be  brought  for  tithes :  and 
delivering  any  thing  in  Ueu,  and  in  the  name  of  tithes^ 
transfers  sufficient  possession  :  and  there  is  a  case  in 
Dyer^  47,  where  it  was  resolved  by  four  judges  against 
three,  that  he  in  reverter  bringing  a  formedon  for  land 
whereon  the  tenant  in  tail  had  erected  a  house,  and  died 
without  issue,  might  demand  it  as  land;  which  would 
hold  much  stronger  in  tlic  case  of  aii  ejectment. 

The  defendant,  in  this  case,  comes  before  the  court  in 
no  very  favourable  light,  but  as  a  tenant  tliat  holds 
over;  yet  I  should  have  been  sorry  to  have  seen  hiin 
ousted  of  his  possession  by  means  of  his  obstinacy,  as  I 
think  he  would  not  be  entitled  to  relief  even  in  a  court  of 
cx^uity ;  but  I  am  relieved  from  that  uneasiness  by  the 
candour  of  Mr.  Morton^  who  undertakes  that  a  new  lease 
shall  be  granted  of  the  spot  where  the  wall  of  the  house 
stands,  &c.  for  a  long  term  of  years. 

I  am  clearly  of  opinion  with  the  plaintiff,  on  both 
points. 

DenisoUf  J. 

I  am  by  no  means  satisfied  that  the  case  before  Lord 
Hardzdcke  was  as  it  has  been  cited,  or  that  that  great 
man  ever  declared  that  an  ejectment  would  not  lie  in  this 
case.    It  is  agreed,  trespass  will,  and  where  is  the  dif- 
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ferenoe  between  that  and  ejectment  ?  In  one  you  reoorer 
damages  for  an  injury  done  to  your  property,  and  in  the 
other,  the  possession  of  your  property. 

I  see  no  difficulty  in  delivering  possession ;  there  is 
much  more  difficulty  in  the  case  of  predial  tithes,  where 
the  judgment  may  be  in  the  winter  time,  when  no  such 
tithes  arise,  and  yet  a  way  is  found  out  to  deliver  pos- 
session ;  and  here  the  possession  of  the  owner  of  the  soil, 
does  not  at  all  interfere  with  the  easement  to  the  public; 
who^  at  the  same  time,  may  have  an  indictment  fo^a  nu- 
sance  in  sinking  a  pit,  &c.,  and  the  owner  treq)ass  for 
the  damage  done  to  his  soil. 

S.  I  think  the  premises  are  properly  described:  the 
land  is  what  the  plaintiff  had  a  right  to.  The  opinion  of 
the  four  judges,  in  the  case  in  Djfer,  seems  to  me  to  be 
the  better  opinion,  and,  I  think,  is  good  law :  and  that  is 
the  case  of  a  real  action ;  much  more,  therefore,  ought 
such  description  to  be  good  in  an  ejectment,  where  so 
great  precbion  is  not  required. 

Foster^  J. 

I  am  of  the  same  opinion  in  both  points.  I  think  the 
resolution  in  Dyer  is  very  right,  seeing  the  demandant 
claimed  secundum  formam  doni,  and  the  land  was  all  that 
was  contained  in  the  deed. 

There  can  be  no  doubt,  but  the  owner  of  the  seal  is 
entitled  to  all  the  profits  in  a  highway,  both  above  and 
under  ground :  and  the  case  in  Fiizh.  is  agreeable  to  the 
then  prevailing  opinion,  that  the  king,  jure  coranWy  was 
entitled  to  all  wastes  throughout  the  kingdom ;  and  all 
lords  of  manors  claim  them  under  some  grant,  originally 
from  the  crown. 

Judgment  for  the  plaintiff. 


NOTES  OF  CASES  IN  K.  R  8u:.  441 


\ 
MASTER,    AND  FELLOWS,   OF    ST-  JOHN'S 

C01,LEGE,  IN  CAMBRIDGE,  £lg^TODDlNG. 

TON,  and  the  BISHOP  OF  ELY. K.  B. 

On  a  motion  for  a  prohibition,  founded  on  a  suggestion,  The  Bishop 

that  the  bishop  had  received,  and  proceeded  on  Todding-  ^^^^vjljjj'"^ 

tofi^s  appeal  from  the  judgment  of  the  college,  when,  in  g^^  ^f  ^^ 

fact,  he  had  no  right  to  visit  in  this  case :  college  of  St. 

John,  by  the 
founder's 

Last  term,  the  matter  was  argued  as  follows ;  viz.         statutes,  has 

all  the  inci- 
dental pow- 

Mr.  Yorkey  (Solicitor  General)  for  Toddingion,  and  crsof  a^ 

the  bbhopu  neral  visitor, 

though  some 
appals  are 
The  facts  which  gave  rise  to  the  present  contest  are  as  gnren  to 

follows:   Dr.  Keton  having  added  two  fellowships,  and  ^J^"^** 
two  scholarships,  to  the  old  foundation,  by  indenture'  of  time  ap- 
covenants,  dated  the  27th  of  October,  9St  Hen.  VIII.,  P?*^^?  ** 
between^ir  Anthony  Itizherbert,  and  Dr.  Keton,  of  the  tio^s;  and, 
first  part,  the  chapter  of  the  chiurch  of  Southwell^  of  the  new  fellow- 
second  part,  and;  the  master,  and  fellows,  of  St  John's  ^^  ^"J^. 
College,  of  the  third  part ;  the  coUege  (who  are  the  only  ed  by  a  de^d 
covenanting  parties  throughout  the  deed)  covenant  to  add  P^  covenants, 
two  fellows,  and  two  scholars,  to  their  old  foundation,  with  stipulation 
the  same  privileges,  wages,  &c.,  as  the  others ;  and  that  for  the  ob- 
each  of  tfiese^two  fellows  should  have  £1.  6$.  8d.  more  ^^^^ 
than  the  others :  that  Sir  A.  JP.,  and  Dr.  £.,  should  nomi-  tutes  is  con- 
nate them  for  their  lives,  and  then  the  right  of  nomination  ^°®^.'  ^.®^^» 
devolve  to  the  college,  provided,  that  the  persons  so  to  rfsdictionex- 
be  elected  by  the  college,  should  be,  1st,  chorbters  of  the  tends  equally 
church  a[  Southwell;  8d,  if  tiiere  should  be  no  such  fit,  J^J/r^^dT 

new  founda- 
tion, though  a  remedy  by  distress  is  reserved  to  a  cluqpter,  in  the 
event  of  the  fellowsliips  remaining  vacant.    1  Burr.  158.    S.  C. 
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1757.        then  such  as  had  been  choristers  there  three  years :  SnI, 
^'T'^  ,     and  in  default  of  such  fit,  &c.,  then  should  be  natives  of 

Cambridge,  X^^^./-^ 

agt.  At  a  late  vacancy,  among  other  candidates,  were  the 

ToDDiKG-  said  Toddrngton,  who  had  been  a  chorister,  and  so  fell 
'^^^'  within  the  second  description,  and  William  Craven^  who 
was  only  a  native  of  the  county,  and  so  fell  under  the 
third  description.  The  master,  and  fellows,  thought  fit 
to  elect  Cravetij  objecting  to  Toddington,  that  he  was 
mutilated,  (having  lost  part  of  the  fingers  of  his  right 
hand)  and  they  are^  by  th^  statutes,  forbidden  to  elect 
any  such  into  their  body. 

Upon  this,  Toddington  appealed  to  the  Bishop  of  Elif, 
as  general  visitor,  who  wrote  to  the  college,  to  let  them 
know  such  appeal  was  promoted,  and  deared  to  know  on 
what  grounds  they  had  proceeded ;  and  the  college,  in 
their  answer  to  that  letter,  address  the  bishop  as  their 
visitor,  though  they  now  contest  his  visitatorial  power. 

In  the  deed  I  before  mc!^tioned,  it  was  agreed,  that  Dr. 
K.  should  be  at  liberty  to  make  orders,  &c.,  not  incon-- 
silent  with  the  old  foundation ;  and  that  the  two  fellows, 
and  scholars,  should  be  obedient  to  the  old  statutes,  and 
to  such  new  ones,  not  inconsistent,  &c. :  and  if  the  master, 
and  fellows,  should  neglect  to  keep  the  said  fellowships, 
•  &c.,  fiUed  up,  they  should  forfeit  to  the  chapter  of  Souths 
well  forty  shillings  a  month,  to  be  recovered  by  distress. 

Two  objections  have  been  made  to  the  bishop's  right 
of  proceeding :  1st,  that  he  is  not  viator  of  this  colk^ 
generally,  as  to  the  election  of  feQows,  &c. 

2dly,  If  he  be  so  as  to  the  old  foundation,  yet  he  is 
ndt  as  to  that  annexed  by  Dr.  £. 
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As  to  die  first  of  these  objections.    It  appears  by  the  1757- 

statutes  of  the  coll^,  ^ven  them  by  Queen  Elizabdhf  ^"^^ 

that  the  bishop  is  general  viffltor ;  and  though  there  is  a  J**    ^^^  ^ 

saidng  of  le^fiiatiye  power  to  the  crown,  (as  is  usual  in  all  Cambridge, 

royal  foundations)  yet  the  visitor,  eo  nomine^  has  a  right  ^^ 

of  appeal,  as  incident  to  his  office;  and  has  thereby  an  Todbikg- 

absolute  jurisdiction,  not  to  be  appealed  from,  as  is  laid  ton. 

down  in  Phillips  v.  Bury^  Skin.  447,  &c. ;  and  in  Dr.  ^-^V^^ 

BentUy  v.  Bishop  of  E(y,  Fitzg.  306,  Sir.  797,  and  Dr.  ^-  ^• 
Greene  v.  Dr.  Rutherford^  before  Lord  Hardmcke.     Eo 
nomine^  as  visitor,  he  has  a  right  to  restore,  or  deprive, 
the  fellows.    Sir  Thomas  Jones,  175. 

And  though,  by  the  statutes  made  in  this  case,  he  is  not 
to  visit  generally,  but  at  stated  times,  yet  upon  a  par- 
ticular gravamen  he  may  proceed  at  any  time. 

2dly,  If  he  is  visitor  as  to  the  old  foundation,  the 
policy  of  these  societies  requires,  that  he  should  have  the 
same  power  as  to  the  new  fellowships,  &c.,  which  are 
annexed,  or  it  would  introduce  the  greatest  confusion ; 
and  though  the  new  founder  might  have  made  a  particular 
body  of  statutes,  yet  they  must  have  been  conmtent  with 
the  old;  but  here  he  has  made  none:  aad  thbiigh  this 
was  once  doubted  by  Holty  C.  J.,  in  Jennins^s  case,  5  Mod. 
421,  yet  it  was  clearly  established  by  Lord  Chanoelkr 
Hardwickey  SI  May,.  1747,  in  the  case  of  the  jtf /tomcy 
General,  at  the  relation  of  MapUiqft,  v.  the  Master,  and 
FeQows,  of  Clare  Hall,  that,  if  no  particular  visitor  be 
appointed  for  the  new  foundation,  the  old  visitor  must 
virit  for  it,  &c. 

3dly,  If  so,  the  question  will  be,  whether  the  giving  a 
power  of  distress  to  the  chapter  of  Southwell,  on  any 
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1757.        Degkct,  &c.,  takes  away  the  Tiatatcnrial  power,  as  haying 

^"""^^    .    substituted  another  remedy? 
St.  John  s 

Cambridge        Answer. — This  is  not  ad  idem :  it  is  no  remedy  to  the 

^^         party  particularly  injured;  but  even  if  it  were,  it  would 

Toi>i>iK6-    ^^^  deprive  him  of  his  other  remedy^  they  being  for  several 

TON.         purposes.    1.  The  distress,  to  satisfy  the  damages  ooca- 

^^  ■  —^      ffloned  by  the  delay.    2.  The  appeal,  to  procure  the  party, 

^*  ^-        having  the  right,  to  be  i^pointed.    2  Str.  1061,  on  the 

penalty  for  marrying  without  banns,  or  Ucence,  it  is 

held,  the  party  is  also  liable  to  ecclesiastical  censure. 

«  Fent.  41. 

The  only  end  of  the  clause  of  distress  was,  to  prevent 
collusion  between  the  college,  and  the  viator ;  as  there 
was  no  other  remedy  of  proceeding  against  the  viator^ 
who  is  an  absolute  judge.  Whether  he  derives  his  autho- 
rity from  the  common  law,  (as  the  common  lawyers,  Holi, 
&C.,  hold,)  as  inddent  to  the  founder^s  estate,  or  (as  Stil- 
Ungjleet,  and  other  eccleaastics,  have  held)  from  the  dvil 
law,  is  not  the  question.  4  Mod.  433.  Skiru  S68. 
Comb.  269. 

Lord  Mansfield,  C.  J.,  mentioned  two  cases  where  the 
viator  of  the  old  foundation  had  exercised  it  over  the  new: 
viz.  Univemtjf  College,  founded  by  King  Alfred,  and 
William  of  Durham,  and  Jesus  College,  founded  by  the 
Earl  of  Pembroke,  and  Sir  Leoline  Jenkins. 

It  bdng  rather  late  in  the  forenoon,  the  court 
put  off  the  remainder  of  the  argument  till  the 
next  day,  when  it  was  resumed  by 

Sir  Richard  JUoyd,  on  the  same  ade. 

I  shall  range  what  I  have  to  offer,  under  the  following 
heads. 
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1.  Whether  the  bishop  is  a  general  visilor  of  the        1757* 
members  of  the  old  foundation  i  t.  e..  Whether  his  power  ^    ^T^   , 
extends  to  the  placing,  or  depriving,  fellows,  &c.  ?  .  Collsgs 

Cambridge, 

2.  If  so,  whether  it  extends  to  those  of  the  new  in*         agt. 
grafted,  or  annexed,  foundations  ?  And  Toddino- 


S.  If  that  also  be  so,  yet,  whether  in  this  particular 
case.  Dr.  £.,  the  founder,  has  not  appointed  another 
remedy;  viz.  the  power  of  distress  to  the  chapter  of 
Southwell,  so  as  tp  oust  the  general  yisitor  of  his  ju- 
risdiction, as  to  that  foundation  ? 

As  to  the  first  of  these  questions.  The  spot  on  which 
the  college  is  built,  was  a  priory  belonging  to  the  bishops 
of  Ely :  who  gave  it  to  Margaret,  Countess  of  Richmond, 
for  this  purpose,  upon  her  agreeing,  they  should  be  visitors; 
and  in  Dr.  Fisher^s  statutes,  (who  was  executor  to  the 
foundress)  which  were  those  in  use  when  Dr.  K.  gave  his 
benefaction,  the  bishops  are  expressly  appointed  visitors, 
and  the  bishop  was  actually  in  possession  at  that  time : 
and  though  the  collie  consented,  that  Dr.  K.  should 
have  power  to  make  orders,  8cc.,  yet  they  stipulate,  that 
such  orders  shall  not  be  repugnant  to  the  old  statutes, 
and  that  his  fellows,  &c.,  diall  be  sworn  to  observe  them ; 
and,  it  is  admitted,  he  never  gave  any  new  statutes. 

They  seem  to  have  been  incorporated  or  grafted  into 
the  old  stock,  as  every  new  member  of  a  corporation  is, 
let  him  gain  his  freehold  by  purchase,  or  otherwise. 

Though  Dr.  £.  paid  ^400  for  this  endowment,  yet  no 
particular  fund  is  appropriated,  but  their  salaries  arise  out 
of  the  common  stock ;  whereas  in  the  case  of  Dr.  Crreen 
T.  Rutherford,  which  is  said  to  be  in  point,  the  living 


TON. 

K.B. 
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1757.        there  in  question  was  only  colklend,  and  no  part  of  the 

^"^y^  ,     ccdlege  revenue,  and  they  merely  trustees. 
St.  John  s 

C0LLK6K, 
Cambridge,       As  to  Queen  ElizabeiVa  statutes,  they  found  the  bishop 

agi.         in  possession,  and  full  exerase,  of  this  authority;  and 

ToDDiHG-    therefore  it  is  rather  to  be  wondered,  that  ihej  say  so 

^^^-         much  as  they  do  concerning  his  visitatorial  power,  than 

that  they  say  no  more. 

In  the  diapter  de  ambiguis  tnterpretandisy  the  bishop 
is  appointed  to  interpret,  &c.,  and  the  coU^e  are  sworn 
to  abide  his  determination ;  and  consequently,  upon  the 
defimnity,  or  mutilation,  of  Che  candidate,  &c. :  and  is  it 
probable^  that  he  woiild  interpret  a  person  toheimigmier 
deformis^  whose  deformity  could  not  be  pero^ved  when 
he  had  gloves  on  ? 

In  the  chapter  de  viiiiatiane,  the  words  aro^  '^  We 
commend  the  visitation  of  the  colkge  to  the  reverend  the 
bishopa  of  EfyT  ao^  the  college,  here,  means  all  the 
m^QQtbers. 

Again,  ^'  as  there  is  no  instituti<m  so  perfect,  but  that 
it  may  be  frustrated  by  corrupt  ministers,  therefore  the 
bishop  shall  have  power  to  deprive,  or  expel,  the  master, 
or  any  others;  and  if  any  difierenoes  should  arise  between 
the  master,  and  fellows,  they  are  to  apply  to  the  bishop.**^ 

Here  are  express  powers  given  to  him,  which  were  not 
necessary;  because,  eo  nominey  as  viator,  they  are  in- 
cident to  his  office ;  as  in  a  chapter  of  incorporation,  it  is 
not  necessary  to  grant  them  a  common  sea],  &c.  though 
it  IS  oAen  done. 

Sd.  There  bemg  no  new  visitor  appointed  by  Dr.  £., 


K.B. 
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the  new  members,  as  part  of  the  esaaeat  oaeponlaoa,  must        1 707. 

be  sulnect  to  the  andent  vintor.      Dr.  Green  t.  Or.   „   "^"^  . 
„  ,.    „    ,  St.  Jobn'* 

^l^*^^'  C0LL.CE, 

Cambndge^ 
Sd.  The  nomine  peena  does  not  oust,  or  impeach,  the 
viaitatonal  power;  as  in  the  caae  of  penalties  for  non- 
payment of  rent,  they  are  no  excuse  for  not  paying  it,  for 
it  must  be  paid  at  last ;  but  are  by  way  of  pmushment 
for  withholding  it. 

Serjeant  Hewitt^  on  the  same  side,  made  the  aame 
diviflions,  and  argued  much  to  the  same  effect  He  con- 
tended, that  Qu6»  EUnabtth*^  statutes  recognised  the 
bishop's  right  of  visiting,  which  he  had  exenased  finxn  the 
foundation  to  that  time;  that  he  was  general  Yisilor; 
and  though  some  parta  of  the  statutes  appoint  the  time  for 
bis  visitadcms,  and  the  persons  who  shall  call  him  in,  yet 
that  must  be  considered  of  general  vintations;  bat  as  to 
particular  acts  of  visitation^  he  may  exercise  then  at  any 
time,  and  at  any  place :  he  is  to  visit  whenever  any  giiev« 
ances  are  to  be  redressed,  and  notified  to  him  by  ^ipeal. 
That  no  precise  form  of  words  is  necessary  to  appoint  a  vi- 
ctor ;  and,  as  that  power  must  be  vested  somewhere,  and 
originally  in  the  founder,  and  his  heirs;  add,  as  die  bishops 
of  Ely  Yaxfi  acted  as  visitors  for  sudi  a  number  of  years, 
it  must  be  presumedi  they  had  a  lawful  grant,.  &c* 
Tr.  11  and  12  Geo.  II.,  Dr.  Martin  v.  the  Axvhfaiahop 
of  Canterbury  f  where  the  doct(»r,  a  fellow  of  jUrr^oii  Col^ 
legej  appealed  to  the  archlnshop,  as  viator;  and  though, 
the  college  omtended,  that  the  Bishop  of  Lincoln,  waa 
th^  visitor,and  there  were  words  in  their  statutes  wlucb 
seemed  to  import  it,  yet  it  appearing,  that,  the  aidtbishop 
had  always  exerosed  the  vintatorial  power,  and  not  the 
Bishop  of  LtAco/n,  it  was  s^d,  by  Lee,  C.  J.,  and  the 
court,  that  thou{^  Usage  would  not  give  a  rid^  yetit ; 
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IJS7.  astoogpEesumptioa  of  oDe;  and  the  whole  oouKti 

^^"^  the  prohibitioD :  and  a  case  in  FeniriM,  156,  was  iktm 

St.  JoHiT's  cited  by  the  C.  J.,  and  heobeerred,  that  nobo«^  At 

Camlirid«.  ^J*^wmh1  the  visitafaMrial  power  in  that  caae, 

TODDIKG-  ^  observed,  that  the  new  foundations,  or  ingrafted 

TOK.  ieDowahips,  made  near  half  the  mmbera;    Aatdkey 

^^"^^v^^  had  voices  in  elections^  &&,  and  took  the  oaths,  &c.^  as 

^'^  theoldoDesd]d,andinpunn]anoeof  theoldflfeatotes; 

Kr.  PerrM^  on  the  same  side. 

B^ond  all  doubt,  the  Ushcip  was  genoil  visilap  «dder 
the  old  foundation ;  and  though  the  down  might  haw 
power  of  making  a  new  set  of  statuteB,  thej  had  nan^to 
oust  the  vioiDr.  That  no  particdar  form  of  wtxd^  is 
necessaiy  in  appointii^  a  visitor,  was  resohad  BiL  5UL 
Gta. II.,  Roe  v.  Bishop  of  Lincoln;  and  thoi^  tiy 
times  of  hb  general  visitation  are  restrained,  that  he  aught 
not  be  a  burden  to  the  college,  yet  he  was-at  all  .Anoidiiii 
ledresB  particular  grievances,  and  so  it  was  resolved.ia 
PhiUpsj  and  Bury. 

As  to  the  second  head,  via.  that,  of  necessity,  thd  old' 
visitor  must  visit  the  new  finindatiims  till  some  other  w» 
afqpointed;  I  shall  narrow  this  part  of  the  case,  in  the' 
contract  between  Dr.  K.  and  the  ocdlege^  the  intentioBO^ 
all  the  parties  is  to  be  considered.  The  coD^e  have 
made  it  part  of  their  terms  with  the  doctor,  that  hi^ 
feUows,  &c  shall  be  governed  by  the  old  statutes,  or  neir 
<me8  not  repugnant  to  them ;  and  therefore  I  submit  it, 
that  it  was  the  parties'  intention,  he  should  visit,  &a  *" 

As  tathe  tlurd  head.  The  nomine  panm  was  to  tb» 
chapter  of  Southwell^  to  satisfy  the'damages  they  sus- 
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by  the  not  electing  one  of  thrir  choir,  which        1757. 
^foaid  be  a  nrejudice  to  them:  but  this  would  be  no        ^^^'vx^ 
Noonpenfle  to  the  particular  person  grieved,  whose  only    p   «ohn  s 
specific  remedy  is  on  appeal  to  the  visitor;  and  where-  Camfaridgef 
ewt  a  man  has  a  right,  the  law  will  give  him  a  remedy*  w^ 

TonniKG- 
Sir  Smmicl  Prime,  on  the  oth»  side.  xox. 


The  gentlemen  on  the  other  side  have  aigued  on  a 
po9tulaiufn  which'  I  cannot  grant  them;  vis.,  that  the 
Usbop  is  general  viator  of  the  old  foundation. 

To  eveiy  foundation  of  this  sort  a  power  of  visitation 
is  incident;  which  is  general,  abscdute,  aild  unconfined, 
and  subjeci  to  no  law  but  the  discretion  of  the  visitor, 
and  yet  is  conclusive  in  the  first  instance :  and  though  in 
James  Bagg*%  case,  11  Co.,  it  was  hdd,  that  an  assize,  or 
spedalactionf  would  lie,  yet  that  was  denied,and  exploded, 
in  PkiUipsy  and  Bufifj  which  isagoveming case,  and  has 
nsdvedy  that  this  very  extensive  power  remains  in  the 
fiMmder,  and  his  heirs ;  and,  in  drfault  oS  such,  d^olves 
to  the  crown,  as  a  royal  escheat,  and  remains  there  till 
gwited  away;  and  as  the  whole,  so  any  part  of  the 
iraateatorial  power,  not  granted,  remains  in  them:  andsuch 
girant  nuist  be  express,  and  not  collected  by  inference. 
8  P.  Williams^  325,  (the  case  of  Birmin^^iam  Sehod,) 
Edeu  V.  Foster, 

On  these  principles,  then,  I  protest  against  the  third 
question  made  in  this  case. 

Neither  the  bishop,  as  ordinary,  nor  any  of  the 
conunon  law  courts,  have  a  right  to  interfere  in  these 
matters,  but  ihe  heir  of  tlie  founder,  or  his  grantee. 


G  G 


K.B. 
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let.  llitn  die  bishop  aceer  was  general  Tisitmr  of  Ae 
nld  ibundatiDiif  and  afg«B(ientB  fipom  the  wosd  vualqr 
eoeuning  here  and  thei«  in  the  statutes^  are  inoemckEsiTe^ 
m  liiey  r^te  lo,aiid  ast  testniiiied,>aiidqiMli9^.t7t>t^^ 
wdids  wdh  which  they  are  conneoted,  deBcribingllia  fm^ 
ticuhur  visitatonal  acts  he  is  to  exemse.  So  a  man  may 
qipcnnt  sereral  exeeaton  to  execute  cBffeneni  paits  ef  his 
will ;  and  that  restrains,  and  qualifies,  the  geaeml  ^t 
ppea&M,  *^  my  exectttor,^  which  iMy  oeowr  «i  «Msher 
fMtt  ^  the  wiB.  Here,  m  the  dapter  4dle  el^iMme^mit^ 
gistri^  the  word  ^tor  ^oeeon^  Ikit  is  «i9ed  only  for 
A  particular  purpose.  So,  c  15,  <2e  amb^guis  Jmer^ 
ppttftmdkj  the  tine,  and  manner,  of  liis  fiaitotiwi  is^ 
fkaoribed^ •and  the penoiw  ^Ao  ma  to  cpttforJulBr;  »nd 
lliay  hme  shewn  no  eneMse  «f  a  fiskalanid  f&mitm 
nny  «lher  tima^  .      '     '    = 


'  ScBy*  TheaewibftadatienaamoHkjfMyft^ 
against  the  ^--^n'rT''^  irir",  '^^  nlrj^n  "t  th-  f  tit^iii  uP 
a  pevson  ttsaned  fay  a  Sinner  foudefV  vho  <9ii  .-90  «» 
ftixther  thm  hiaewn  Ibundaticm. 

....    .  .»•//. 

As  to'the  caseof  Burton  v.  Fe^,  wkidi WfMA^tgQCl 
fo  be  hi  pomt,  liurt  happened  in  the  long  TuoatioRi^irfin 
A«f»  waa  no  applying;  to  Ae  csomnon  bw  oonrftv;  hot  if 
Aere  had,  yet  if  Mr.  Pegg,  Id  airadexpenae^  or  fir  any 
other  prudential  motire,  n^lected  to  pucsue  Ins  reoasdy^ 
and  if  thecoUege  concurred^  and  submitted  to  the  bishop'^s 
cledsion,  sudi  a  eoncescnon  as  this,  by  a  fluctuating  body, 
cannot  preclude  succeeding  candidates,  or  membersL'  As 
to  the  csm  in  4  Mod.  and  SAtn.,  the  return  to  the  man- 
damus in  that  caae  is  like  the  suggestions  in  a  InQ  m 
chancery,  thrown  in  by  the  counsel,  as  best  answsri^g 
the  purposes  of  the  coD^  in  that  case,  viz.,  that  Aey  had 
a  visitor,,  and  therefore  no  mandamus  would  Utf;  but  it 
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if«t  not  the  4ictum  of  tfie  coB^;'  iittd,'(f  It  had,  tftdr       175^; 

nud-admimstradpn  would  not  bar  thdr  successors.  _    ^^^ 

St.  John's 

CottKGE, 

Ai  to  IV/r^.  M5,  the  present  is  the  ease  of  a  qualified  Camhridge, 

visitor?  ffttt; 

-    •    •  TonbrKti- 

AndasfoGrefiiT.  BttMtfrforrf,  that  goes  110 fiirthei'tfcah  J^^ 

coilve^iiig  ^  default  of  a  particular  viator  being  ap^  ^^'hl 
polnisd)  the  aaiM  authority  to  the  v^tor  as  was  exercised 
wfcrthe  eici  ftiuildation. 

BfV.  NorUmy  on  tiie  same  side. 

"I  did  fiot  expfeet,  tiiat  ihe  matter  would  have  been  so 
ihHif  g^one  tMHi^  k  tlus  stage  of  fhe  cause ;  Ibr,  if  tiiere  k 
the  least  doubt,  the  eourt  will  not  determine  in  this  mim^ 
nuuy  way,  but  order  the  plaintiff  to  dedare  in  prc^bition, 
ihit'st^My  iMKMe  a  ftcdfed  of  tiie  oourt,  and  bedeu 
•temiEfeMd'in  a  mdre  scdeMui  manner,  and  tke^  pafti#»  baive 
"  «a  Q|qpO0(uflity  of  appMling  to  a  higher  jurisdi^lion. 

Where  a  pardcular  Viittor  is  appointed  tat  partie«dar 
piivpoM8,'t0lbr  as  iia  exceeds  his  eommisnon,  aD  ihe  pro- 
t/Mixsgt^  aM^  nnffity;  and  the  hrir  of  the  finMldery  or 
dtekmgyby  esdbeat^  is  (he  «i4^kor  in  sudi  eases,  «id  the 
^MiiiuKin  Umt courts  are  let  in  to  restrain  him;  ibr-^he 
cinart  >gViMi  plPoUMlioiis  wiiefe^er  the  party  has  not 
jnrisdidtion,  whether  the  court  can  relieve,  or  not 

/  The  resolution  in  Dr.  Bentley^a  case,  was  not  merely 
OK  the  words,  tA  muiaiorj  hut  dso  because  it  appeared  to 
be  the  intention  of  the  crown,  that  die  viator  riiould  bf 
^generaL 

.  1  A.  Hera  he  is  visitor  «nly  for  vefematidntif  nuinners ; 

aG2 
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St.  JoHir*s 

Collsoe; 

Caihfaridge; 

^# 
ToonQnot 

HI  A. 


Mid  that  Ml)r  when  he  sImU  be  called  in^ ttenautcr^ 
andfieniore.; 

As  to  Green,  and  Rutherford.  1 .  There  was  a  gendnd 
victor.  ^  It  was  a  matter  of  trust,  and  not  like  the 
present  cask,  which  is  that  of  a  special  victor;  lihd  i^- 
cemiflg  the  estate  of  the  coll^. 

[Lord  C.  J.  here  stated  that  case  from  his  notes^lttid 
tnexif^jy  iNrherein  Strange^  Mastet  of  the  Bcfls,  garehis 
opinion  flilly  as  to  one  point;  viz.,  that  the  members  cf  an 
annexed  foundatbn  mast  he  subject  to  the  old-  statute^  if 
no  provision  to  the  contrary  was  made  by  the  newfomider. 
AiaAlJndHiifdmcke  sflidetp^^easty^^hat  the  Inshop  wasr 
vifitoTy  and  general  visitor,' in  that  case  V  anf  whfcthc^  ft 
genertd  viator  might  make  new  laws,  Wher6  the  fimild^ 
had  olfdaiaied  a  set  of  statutes,  was  a  dcinbt^  but -that  he 
wftsexpresdy  prohibited  fitmi  dcnng  it  hi  that  case^;*  so 
that  he  was  a  general  visitor  as  to*  the  executive,  but  not 
as  tp  the  leg^iE^ve  part :  and  ^^  though  this  may  ^eem  to 
contradict  h»  being  general  visitor,  yet  if  such  n  dkse^ 
should  ever  esist,  that  he  should  Mtenipt  to  make  such  ifte# 
statutes,  the  ri^t  of  visitation,  in  that  instance,  AiMivesr 
to  the  cfown  («),  as  none  can  i>isit  Mmieify  Asd  Wy  Bord 
Chancellor  concurred  with  the  Master  of  the  Rolls,' that 
the  visitor  of  the  old  foundation  should  visit  the  members 
of  the  new,  if  there  was  no  proviflM  to  the  oontMkryl] 

Mr.  JVor/on  then  proceeded.  ^ 

^.  I  admit,  that  would  be  die  case  if  there  wa^  no 
provknon  to  die  contrary. 


(a)  2  P.  Wms,  325,  Eden  v.  Poster. 
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^  AikiitdBg  Dr.  JT.  knew  of  the  ^old  staiutes^i  and        if 571 

ttoquiesoed  unda*  them,  yet  they  appcnnt  only  .a  «pei;»al  ^    ^T"^  ^ 

visitor^  and  that  only  when  called  in  by  the  master,  and  Coia^koe^ 

uman.  .    .    /  Cigbfarldge/ 

9dJ  But  au|^x)8ing  he  had  been  g^eneral  visitor,  yetth^  TonniMfll 
doctor  has  provided  another  remedy  as  to  hiafoundhlion^  ^  ^^^• 
and  that  adequate  in  every  respect :  viz.,  a  penalty  of 
twenty  shiUiiiga  a  month,  to  be  distrained  f«r  l)y' the 
chapter  of  SouthmM^  who  inr  equity  would  be  oonsid^md 
as  trustees  fw  the  party  injured,  and  be  ordered  to  levy, 
and  pay  the  penalty  ta  him*  But  suppose  the  vintor 
should  determine  this  question  on  the  old  statutei^ 
(wbid)  are  his  guides)  and  rightly  acocwAag  to.  them 
reject  XWdiftrig^aii.  as  mutilated,  &c.;  and,  after  tbis»  the 
Ghapte^  oi  S^uihteM  should  distrain  Cat.  the  twenty 
sbilfiilQgB,  and  the  matter  come  before  a  common  iav 
court,  who  knew  nothing  of  the  old  statutes,  and  couU 
ju4ge  onj^  from  the  deed,  and  they  should  rig^y 
determine}  Aat  TadMugion  should  have  been  admitted; 
here  would  be  a  oontrarkty.of  judgments^  which  thiswurt 
-Will,  n^vser  suffer;  nor  shall  the  spiritual  courts,  wfaidi^ 
aorairding  to  Uolf^  C  J.,  receive  their  essence  from  those 
of..tfae  ooQWQon  law»  lead  the  temporal  courts  into  this 
absurdity »i  but  be  stiud  by  prohibition. 

Mr.  Martojh  on  the  same  sida 

The  matter  now  before  the  court  is  merely  a  matter  of 
covenant  on  a  common  law  conveyance,  wherein  Dr.  K.% 
iui  jvrisy  stq>ulates,  who  shall  be  called  his  fellows ;  and 
what  he  intended  is  alone  to  be  considered,  and  favourably 
interpreted,  as  a  will,  &c« 

There  is  this  distinction  between  matters  merely  conur 
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tfSf.       lUile'iii  the  cdtbtnai  kw  emirts,  vaA  those  VrktM  the 

A  ■JlAn'k  *'^^<'*""*"?*^  courts  haTe  ooncum&t  jurisdietioiL    Suit 

CaiiiM&s^    for  tithes   of  psrtcuhu'  lands:    defendant  pleads  an 

Gutehthigej  ixeshpddn,  by  repairing  such  achaneeL    No prohil^oii 

ag^B         goes,  because  the  spiritual  court  may  retain  the  cauae^'sfid 

T6])t»tH4-    proceed;  but  if  his  i^eab^thM  he  holds  the kndsdis- 

J^^^      duffged,  by  ileasoii  of  his  haTing  fonMrly  giten  tbs 

incumbent  sudi  and  such  lands,  parcel  of  his  ^eb^-apM^ 

Ubiticin  goe^  of  oomte,  because  this  mses  <Ak 

kw  bdntract.    Reg^  88.    So  in  this  < 


K.B. 


Mr.  Wyrmcj  on  the  same  side. 

He  compatedthe  Timtatonsl  po#e^  to  th^'tasss^  <'l^>of 
Ihe  granting^  aM  (Sdly^)  the  remferi^^psrts  o^a  ^mA  i 
the  first  of  triiidi  vrords,  tx  vi  it9  aiufi,  imphekSPwailsn^i 
thd  second,  a  eovtenant  to  pay  the  tent;  and  yst  bodi 
may  be  x«strained,  and  qualified^  by  matter  Bubssqucnt; 
so  here  of  the  general  tenuTisitnr.  •    •» 

He  innsted  also^  that  if  the  bishop  hai  €»ff&w&  aa 
▼intor,  it  could  not  be  eSLercised  in  tins  oasei  tiU  the 
oommtm  law  courts  had  ^ven  judgment,  that  tbt^terflract 
with  the  fbunder  was  broken;  and  thiB,'in  order  to 
prevent  contrary  detertnhiatidns  in  diflferebt  courfU'mi  the 
same  question. 

Lord  Mamfidd^  C.  J.  ;     . 

We  will  consider,  and  give  oair  opinions  early  next 
tmn.  If  we  should  have  any  doubt,  the  parties  sfaafl'faava 
leave  to  declare  in  prohibition :  but»  as  all  dispbtes'  in 
sUbh  bodies  as  this  ought  to  be  adjusted  as  sopon  as  p6»- 
sible,  the  court  suffered  the  matter  to  be  ipdcefti  to  so  fiUIy 
now,  in  hopes  of  deciding  the  question.  But  if  we  should 
give  a  positive  opinion,  that  will  not  prbdi^  the  fttfties 


t...7!b9.  »f»t 4ay««|;  the  ailing  ^f  the  Qopit,,  Ui«  C.  «L  rwrhiT^Jlin 
tm^  upoQ  further  oQiuidenitian,  he  fi>uiid  it  afagfliilp^y         1^ 

nepeasau*  that  Bifihc^  Fisher's^  statutes^  by  which  the  XwPFMF^ 

i)tfeg»  wasr.gpvwied  at  the  tin^e  of  Dr.  K'b  e^daw-  .     W^ 
iMpj^i^idd  be  Jaidbefoie  the  courts  aiidaigi^  ^^ 

him,  it  aeemed^  aa  if  they  had  taken  inrdcular  cara.  to 
prevent  the  bishop^s  bong  general  visitor,  and  were 
jealous  of  his  usurinng  it  as  a  co-jfounder,  {the  site  of 
the ooll^  beknigingto  the  bishoprick)  and  therefore  it  is 
44elalo4.tiwthe.ai«att  bm^  ^fdimay  juti^diuiaa^i^  in 
mi^jo$Mr.€Meg€wkm4b€  u  vgf  founder:  which  wcad 
fmmderrtmaum  die  sane  aa  gemrfU  vi$Uor^  ^eaag  such  an 
moA  ha3  the  fbunder^s  power.    Aa  to  particular  acts  of 
vjaitation  mariied  out  in  different  parts  of  the  atatute^.or' 
particular  time  of  visiting,  he  said,  those  alone  would  net 
predude  him  fiom  being  general  visitor,  aa  was  resohred 
:  igk.  Phmip$^  wad  Burjf. , 

.Aftt^ffivhopilMar'a  stittntea  bong  void, bQcau9e  he 
was  only  executor  to  the  foundress,  and  this  w«fl  n^eouMw 
^  fight  of  hwsbip ;  he  sud,  an  executor  mighty  in  pur- 
auanoe  of  a  founder's  intention,  make  statutes,  if  the 
college  would  accept  them^  and  so  it  was  revived  m. 
the  Aitametf  General  v.  Talboi. 

He  also  observed,  that  it  appeared  by  tboee  statutes, 
that  Bishop  Fisher  had  founded  four  schohu^ps,  and 
AwQ  fellowship?,  upon  a  contract  with  the  college,  as  in 

.  the  present  case :  and  it  would  be  extremely  material,  if 
that  deed  cguld  be  found,  to  sec  whether  the  same  method 

.  .of  epfiarcioig  it  by  penalty  was  thi^re  used. 
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,  OQUfvaets  of  thi?  sort;  and  if  the  parties  had  relied  ott- 
Coixsc^E,  ^^  pnmsioiis.of  the  deed  akne,  without  caaadarm^ 
Cspi^^g^  .whether  the  penalty  was  adequate,  or  nbt^  a  pttohihiiiaa' 
agf^         must  go. 

.  .      •  '    •••  -■  '■•.  I. 

^^*>^  ■  He  then  appointed,  that  one  counsel- -aa^adK.  ode. 

should  speak  to  these  new  matters ;  and  said,  if  it  should 
at  'h»t  end  in  declaring  in  prohibition,  he  flMbld  M>t 
think.  Ike  time  spent  in  ihis  motion' hod ^^bean  thsDini' 
away.t :..    .      .  .    , .  ,.   ■  t 

Now, in  this  tens,  the  mktt^r  m»  s^taa^ptlbm 
to,  by  Mr.  Ytfrke^  {SeHmUSft  ^Oenend)  Cir 
Todtfii^/pif,  and  the  hiBh(^,'and*Mri(lkrMfNMv 
for  the  cdiege.       ■    •'    '     •■••■        <  « -kji^i  h.«.. 

Mr.  Solitttcr  General.  ...  -    .  / ../ 1  fu 

This  case,  as  it  now  comes  before  the  eourt,  ihajrlfte 
divided  into  three  questions ;  viz. 

1st,  Whether  the  bifihop  is  not  geneild  TWoAotybcMb* 
under  tibe  old,  and  new,  statutetiP  •    .<.. 

''9Sly,  Whether  all  the  members  are  tiot  bomidliy 
Queen  £Axa5f/A'8  statutes?  r      ..       > 

3dly,  AVhether,  if  so.  Dr.  K.'s  fellows  are  to  be  dis- 
tinguished from  the  rest  ?  "  •  '  ..  J 

.  ■  i  .     •   » f . 

1st.  Thoiigh  the  office  of  victor  istiot  "so^tBihilfrily 
described  in  the  old,  as  in  the  new,  yet,ih  substanc^  Ais 
power  is  the  same,  as  appears  by  these  statutesj-in  several 
places.    In  the  chapter  dejurument.  magistri,  thte  mAst^ 
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.  ifl'to  sumiv  ^  efisetupo  ESeffti  dbttttilJitA^  oH  grievance  175;^. - 
who  iBi»jvdge,juxta  sietuta  eollegii.^  The  aame  imqr  ^  y^ 
bagathnred  from  the  chapter  de  ambiguis  interpreiUMdiiy  ?^  ^^^$ 

Sdly.  (This  point  Mr.  Nerion  said,  the  college  did  by    Toobi^^ 
no<iiie8D8>di8puta)  Toir.' 

i ,    .    .     •     • 

tMp  She  partiettkr  f^owB  of  Dr.  K:s  foundfltkn, : 
vmmmot,  mmmearti  hj  bam  intended  lobe  exempted  from 
the  visitatorial  power  exercised  over  the  old  foundaticBy ' 
for  he  reserves  a  power  of  giving  new  statutes  to  bimadf 
dmriilg 'his- life ovift  «iid«v8ii<  tbose  not  to bei^pugnant 
tOfAeiold/fltfltotsa^  sad  requires  his. fellows  lo  swear  to 
oba«velliedd  Qii«s;  in  £ioly  the  oolk|ge  hate  always  so 
understood  it;  and  the  fellows  of  tiiis»  and  the  other  in* 
grafted  fellowships,  have  had  the  same  right  of  seniority, 
and  voice  at  elections,  as  those  of  the  old  fowndatinn.  i 

r 

As  the  intent  of  the  founder  was  more  likely  to  be 
coUesteAfiKini  thestatiMss  subsisluig  at  the  endownmit, 
than  from  those  subsequent,  the  case  was  appelated  to  be.  • 
argued-  singly  on  that  point,  to  see  whether  any  new 
ligfataowld  be  thrown-oRitiioni  those  dd  statutes;  aad: 
therefore  the  other  points  made  by  Mr.  SolidtiHr  are  out^ 
(^  the  case. 

I  agree,  all  the  fellows  aie  equally  bound  by  the  present 
statutes ;  but  what  I  contend  is,  that  the  Bishop  of  Ely 
is/Mt.gfmeral  visitor  aa  to  any  of  them:  and,  to  prove 
tbis^  I  rely 'upon  the  extracts,  &c.,  left  with  the  judgesi 
sf|ic^4be.last  asgument  (1.)  An  instrument  by  which 
th«.jth(m  bishop.of  Elj/  granted  tbe.^Uc  <if  tba  hospital  pC 
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"^  Uahop  Wis  dien 'risiter  of  that  li^  <ai>'fElMlth0 
CoLLSi^B'  fi>*niApe«yai)d  her  CTectttoiB,  appear  tol^ 
Caiiitaridge,  the Mahop's  claimiBg  a  right rfviatatiwittB  cDAuhJiHry Oudl 
^  therefore,  Bishop /KtAer's  statutes  take  care  toljuafiff yind 
TowilHd-  ivstram,  hiaright  of  visitation;  and,  forthkpto^pttli^it 
3f^  are  several  passages  in  die  statutes,  whereby  Aenoeidii^ 
^  1^  odlor,  and  headsoftwo  particular  colleger  in  the  amvenlty^ 
ai«  etnpowei^  to  determine  disputes  |yrt#ecn)die  niaAd-; 
and  senicm:  and  this  expiawJy ' wiArtot*  apptitr  'ii«!€ 
too  the  bishop  cannot  be  a  genevd^  but*'  qaahftel 
visitor;  and  the  members  df  tfae<  critege;  awt rpwiggn  ^ 
obaerve  llie  statiHesy  and  not delrogale'  ftMi liiitnl<>  i^vfe 
dbr/joae  soMnuM,  the  statute  iwjr^,  thc^miMft^  ttrid^sttaoHi, 
shall  doil;  wheiets  it  is  noir^Bieiidi»d,  ihMiin^itM^ 
shall  elect.  So,  for  eonreetion  of  nienhen,  'And  mmfm^ 
criminay  to  proceed  to  expuloon,  is  vested  in  the  master, 
and  seniors,  and  said  to  be  without  iqiped^  All  whk^  is 
incompadfale  with  the  right  of  a  general  vnilor«  '  8b  in 
Bishop  Fisher^s  said  statutes,  apowsr  iaiesesved  toUniy 
during  his  life,  to  explain,  or  altera  but  liiiS' flower iwaa 
not  to  descend totheBMiopofJB^;  bofcheidimlkytlkit^ 
after  Us  deaths  the  statutes  shall  be  obse^cH,  ifedLiodn- 
-cttnied,  aeooiding  to  the  strict  Jitaal,.  and  ghunmatieily 
oonstrvctioiiof  them;  and  though  he  cnndndeawith  aa> 
oommending  the  viaitatian  to &e  bnhops  of  J%^thbja 
ontf  as  ordinary.  Again,  on  Us  triennial  visitatiso^whm 
he  is  to  hear  all  oomphdnts,  and  redress  all  griefvamea, 
yet  he  cannot  prooeed  to  expulsion  of  any  member  with- 
mit  the  ooncuixenoe  of  four  of  the  seven  aenionb  Haw 
then  cui  he  alone  deprive  Cracm^  and,  what,  is  stUl 
more,  elect  ToddingUfn?  It  u  impoarible,  dwn^ 4hat  he 
should  be  general  visitor  in  the  l^tude  now  contended 
for.  Another  thing,  it  is  expressly  provided,  that  ke 
ahidl  not  visit  oftener  than  once  in  three  years,  unkas 
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«dled.iii  by*. the  oAtge;  ead^  if  hs.offien  teictMHtaiy        I7<9r» 
to  theisUtutes,  the  oidlc^  are  sMKanoi  aot'to  ebey  him^'   «    *r^   , 

lobe aochias he exeraae&in other ooUq;ss mhereM kmt  CfimhAifp^ 
Jinmdisr.    And  k  k  dbservable,  that  Bishop  Ftsier,  inhib        i^/. 
OW9  •foi]A^tio%  requires  an  oath  to  be  taken  to  observe    Tomans, 
the  coF^uuaft  in  his  indentiure  of  endowmest,  lest  the     ^  ^^ 
ceSh^  ehouU  suffer  by  the  breach  of  it;  which  shews, 
that  ibe. Understood,  and  intended,  the  lemedj  to  be  at 
eocBBioailaw,  on. thf$  covenant    The  Ushop could  not  he 
geauend,  viator,  se^ng. others  have  junsdictioB  as-  to 
«eve8aL)Qthev  partieular  points,  and  that,  by  the  express 
Hvocdi  of  .4he  etatiM:e%  to  he  without  appeal;  and  indeed, 
the  intention  appears  to  be^  to  restrain  Um  fhxaexarcib^ 
that;  general  vi9itator]al  power,  which  the  foundress  was 
gaaimai  he  would  dain  as  eo-foundtr. 

.,  .jLord  Mansfield,  C.  J* 

!•  Wheserer 'the  court  inclines  to  gnmt  the  notim  finr  a 

|nBhSntio%  there  the  defendant  has  a  aoit  of  riglrt  ^ 

-enquire^  4faatfthe  phnntiff  should  declare  in  piriiibtfpn; 

but  whese  (be  judgment  of  the  coinrt  is  ctearly  sfiainst  the 

phidtifl^  I  dan^t  think  he  ou^  to  be  pcranlted  to 

.deohani    For  what  would  be  the  oonseqpienoei^  It  woold 

be  tofene  tlie|)arty,  whoiqppeared  to  have  a  rights  apan 

4UI  eiqpenaive  suk^  die  uMe  of  his  poor  pittanoey  when 

•begotit,wonldnotbetulBacnt  todofeaytheooats;  nnd, 

what  if  as  bad,  another  in  die  mean  time  veceiife  die 

profits^ '  Thia  would  be  putting  it  in  die  power  <of  the 

'caliegeto  do  as  they  pleased,  without  control)  faritcaamt 

bto  expected  that  avisitor  would  be  at  die  expense  of  a,db- 

pute  tomamtain  hb  power,  when  no  sort  of  {nrofit  aMcnds 

ic;  andy  as  the  other  party  oencemed^  most  pidbebiy 

Qocdd  iii  bear  die  expense,  an  absdaAe  proinbitibn  moat 

go  of  ootirse.    Besides,  to  have  so  many  3PeBrs'  Ihigatann 
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IfSf,  ivould  be  by  no  means  for  the  benefit  of  thes^  rleaiifed 

^"^^^  ^  bodies :  and,  if  thej  are  not  satisfied  with  jthe  opiiii<«^j^ 

^.  JoHU  s  ^j^  court,  tbey  are  not,  by  our  determination,  p9nc)ijfj|c4 

Cambridge,  ^^  ^VV^y^S  ^  ^"^y  other  of  the  king's  courts,  for  n 

agi^  prohibition. 

TonniKG*- 

TOK^  There  are  two  general  questions.  :    .   » 

Ist,  Whether  the  Bishop  of  Elt/  is  visitor  of^-^iiB 
4X)Ilege  at  all^  as  to  the  election  of  feUows  ?       i     .    .  ^     < 

^y.  If  he  is  vbitor  of  the  college  i^  \o  this  puxpojia 
in  general,  whether  he  is  as  to  these  feUow^rof  Dr.  .J^/jS 
foundadon? 

As  to  the  Ist.  The  visitatorial  power  ia  ^aUed  ^^fynfjn^ 
domesticum,  and  is  a  very  convenient  thing  for  th^i^ 
learned  bodies,  as  disputes  are  there  xletermined,  we. 
strepitu^  as  their  statutes  express  it.  And.  there  is, no, 
case  wherdn  the  great  conveniency  of  that  in3t3tutiop  ^ 
more  conspicuous,  than  in  this  matter  of  fellows ;  for  to 
have  questions  of  that  nature  a^tated  in  courts  o£  coms^n 
law  would  be  very  difficult,  as  there  are  seye^.q^^b^ 
lifications  requisite,  as  learning,  the  morals  of  tfae..4canTr 
didate,  &c.,  which  a  jury  would  but  badlyj^-  peribtaps^ 
judge  of:  besides,  the  tediousness  of  such  prooep^ii^^^ 
a  very  wdgfaty  objection  to  them,  fi^r  the  candidate  who 
Jbad  the  right,  nught  he  kept  many  years  out  pf  pqaa«npon 
of  that  salary  which  is  intended  as  a  provisipn,  to  ^pMe^ 
the  objects  of  it  to  perfect  their  education,  There^it 
is,  most  certainly,  of  advantage  to  the  college  to  l^ive  a 
viator,  if  he  executes  his  power  properly ;  that  is,  if  h^ 
makes  himself  acquainted  with  the  true  merits  of  tl^  nigr^ 
and  determines  accordingly,  with  as  much  expcditipa^ 
and  little  expense,  as  possible. 


rf.ls 
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"  *Bat'here^,'  be'  it  convenient,  or  inconvenient,  we  must        lf5T* 
ikke'it  ii^  it  is  now  established  by  law.     If  there  is  a    c-  yJ^^w 
WsStdtr, 'he  has  an  undontroled  power,  and  from  Him    Coxiege' 
fliet^  18  no  appeal,  as  was  determined  in  Phillips  v.  Biiri/y  Cambridge,' 
and  affirmed  m  dom.  proc.  o^* 

ToDDisrci.' 
I  inll  mention  a  rule  or  two,  as  established  principles.  ^ 

The  fotimder  of  these  eleemosynary  foundations,  and  his 
heirs,  as  they  are  the  creatures  of  his  bounty,  is  the  law- 
giver, and  the  judge,  of  them ;  he  has  an  inherent  visitato- 
rial'^wer,  which  he  may  delegate,  either  generally,  or 
ftp^ali^.  '  He  may  prescribe  a  particular  mode  for  the 
exercise  of  part  of  it  If  he  says,  generally,  sit  A. 
visitatOTj  that  makes  the  person  so  appointed,  general 
yfH^J  If,  dler  'that,  he  gives  a  prescribed  mode  of 
v&itation  in  partictilar  cases,  that  must  be  pursued ;  but 
siffl  that  does  not  take  away  the  general  power  in  other 
cii^,  wli^re  there  is  no  prescribed  form ;  and  this  appears 

'"  Aii<"a"founder  may  appoint  a  general,  so  he  may  a 
sfietttal'^^tor;  and  there  is  no  precise  form  of  words 
necessary  to  create  a  visitor,  but  the  whole  scope  of  the 
s^itrces  Bboixld  be  attended  to^  and  the  design  of  the 

fbunder  pursued. 

-  '  •     '  I.  ■ 

'  Attdrncy  General  v.  Ta2Ab/,  21  Jlfar.  1747,  concerning 
a'fi^lfewship  m  Clare  Ball.  There  was,  in  diat  case,  no 
cM&A  appbintment  of  a  visitor,  but  a  statute  which 
said,  thai 'the  chancellor  of  the  university  might  visit, 
si  'qai<t  sit  corrigendum.  Another  statute  gave  him  a 
pofWer  bf  interpreting,  and  expounding,  the  statutes ;  and 
affliird  stiatnte  gave  the  foundress  a  power  of  altering  the 
statutes,  or  making  new  ones,  during:  her  life,  bnt  ex- 
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ifg^f^       pneesly  excluded  her  h^  from  dcnng  anytbing.  .  My 


St.J<»is^ 


Xiord  Chancellor  h^d^  ^at  thifi  amounted  to  tho  ^ippoim^ 
*^^j|^^]^^'  meat  of  a  general  viaUor,  io  th^  pemoa  of  the  diinnoellnr 
CaiBbndge,  of  the  luuveraity. 

T4)DMKfi-        As  a  general  visitor  may  be  appcMnted,  so  may-  an 
'v^v.        inferior,  particular^  power  be  delegated  to  another,  to  save 
the  trouble  of  calling  in  the  general  visitor.  •       > 


K/B« 


Having  premised  thus  much,  J^  will  pioce^  40  ffoq^iAir 
this  case  on  the  statutes  of  the  colk^. 

i     '■" 

The  statuteaof  Queen  EUxubah  4ice  ^  ^^a^fpmnmmii 
Hiws  of  this  body;  and  whatever  wa^  amtape^.in  tkff 
fpnner  statutes  can  be  of  no  fivfiier  iiffft  thiff  tttjfirplaitt 
any  thing  that  may  be  <>bscure  in  the  newr&r.wkMb 
purpose^  they»  as  nepealed  acts  of  pwrliiwwntf.iMyiAs 
made  use  of  to  give  light  ,.    ^.hu 

,    f.  »  f  'u  ;jniini 
The  question  is,  whether,  by  thenr  new  .«ta(HMaiif^  Ami 
bishop  is  general  visitor  ? 

I  dou)>t  extremely,  wfaetb^  linsitari  hpa^itKpoim^ 
makiiig  new  kws^whei^  statutes  aie  pfGsmr^ 
fimnd^;  tf  4iei«  ao^  none  it  is  ttethel^  eair.t  Stak^an 
the  present  case,  the  foundress  seems  tateviSTkad'a>fdk 
culiar  jealousy  to  prevent  the  bishop's  doing  angr  tUiig  of 
this  soitt,  and  there&w  has,  ia  express  wovds,  .MrsHtsfarad 
him  &om  the  legislative  powar,  which  shcitaas  psseovedfto 
herself,  and  it  is  new  devolved  t»  iha  olowv..  IJ^ar. 
BetUl^\  case,  it  was  held,  tint  the  cnswm  eoiild  Mt;«m 
new  statutes wheie  the  founder  hadleft  a eomplalefaedirf: 
but  here,  the  bishop  is  eacpressly  r^atmiMd  vpum  wmof 
words;  imd  bis  attempting  to  do  «&y  tUng  ofridiat  Mvt 
wouUbeactingdiisectlycontcarytiiWamiAori^^      . 
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Some  appeak  ate  given  to  the  Tice-chttioenor,  ttitd        *W- 

smtie' other  officers  resident  in  the  university:  so  far  R  «_  il4„— v 

^ves  them  a  power,  but  takes  not  sway  the  bishop*s  OmjLaakH 
general  visitatorial  power,  at  least  m  all  other  < 


Tfiis  question  depends  principally  on  three  statutes. 


1st  The  chapter  de  electione  magistri,  which  refers  to        H.  B, 
the  Bishop  of  Ely  as  a  known  vidtor,  in  words  alone  suf- 
fld^nt  to  make  him  visitor. 

ltd.  The  statute  de  afnbiguis,et  obscuHs,  interpretandis, 
^^^ifsSfn:  express  power  is  pven  to  th6  bishop,  to  construe 
die  statute  though  not  to  make  new  ones;  and  this 
pcmer  of  interpretation  was  held  sufficient,  in  the  case  of 
ft^  AtMnaf  General  V.  Talbot^  to  oonstitute  a  general 
Yiffltnr,  because  the  lAatutes  of  the  college  compose  the 
local  constitution  thereof;  and  therefore  the  power  of  con- 
sAaruing  them  implies  a  visitatorial  power.  But  this  is  not 
1^  ffariil^  viiritatioa  is  recommended  to  Yarn  expressly. 

8d.  The  chapter  de  visitatore  appoints  him  to  visit 
everf  ^Atite  yean  exptessly;  afid  though  a  particular 
tknebe  a|ig)ointed  fbr  those  vi^tions  ex  offieiOf  that  he 
mi^t  not  put  the  coSege  to  an  unnecessary  expense,  he 
has,  nevvertheleas,  all  the  incidental  powem  of  a  general 
viator ;  and  so  it  was  held  in  Attorney  General  v.  Talbot^ 
and  m  the  case  of  Exeter  CoUegej  and  by  Holt,  C.  J.,  in 
th^  case  of  Fkillips  v.  Bury,  who  dted  a  case  ikon  Ro. 
JFftr.,  where  the  corporation  of  Launceston  having  a  right 
to  elect  a  mayor  on  one  particular  day,  yet  the  incidental 
pbwfit  was  not  taken  away.  But  I  am  stiH  further  con- 
firmed in  my  opinion  by  the  case  of  Green  v.  Rutherford. 
One  point  in  that  case  was,  whether  the  Biiliop  of  Bly 
was  visitor;  and,  in  the  plea  in  that  cause,  the  statutes  dc 
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1757.        wmbiguiSf  and  de  visilaiorCy  were  set  out ;  (and  therefore, 

^^^'^^  ^     unless  some  other  parts  of  the  statutes  alter  the  case^  that 

College^   is  in  point,)  and  my  Lord  Chancellor,  and  Sir  John 

tlambridg^  Strange^  (Master  of  the  Rolls)  held  him  general  visitor : 

j^gt.         and  the  only  thing  that  occasioned  the  smallest  doubt  to 

ToimiKd-    the  Chancellor,  in  that  case,  was  the  inhibition  against  the 

^^^*         bishop's  acting  contrary  to  the  statutes,  and  forlndding 

the  college  to  obey  him  if  he  should ;  but  he  said,  if  such 

a  case  ^ould  ever  exist,  the  right  of  visitation  would,  in 

that  instance,  descend  to  the  crown,  as  in  the  case  of 

Manchester  college,  where  the  same  was  Bishop  of  Chester, 

(Mid  as  such  visitor)  and  warden  of  Manchester''  college, 

(and  as  such  visited)  and  the  right  of  visitation  was  held 

to  be  devolved  to  the  crown  during  such  suspen^on. 

And  nothing  appears,  either  in  the  old  or  new  statutes,  - 
in  the  least  to  impeach  this  opinion:  but  they  tend  to 
confirm  it ;  for  there  are  the  same  words,  appointing  him 
visitor^  in  both ;  but  in  the  new  statutes,  the  words 
which  create  the  doubt  are  omitted,  viz.,  pneier  hmic 
visitationis  fnodum,  &c.,  in  the  chap,  devisitatore. 

As  to  thb  being  a  deprivation,  (which  he  has  no  power 
to  do  without  the  concurrence  of  four  o£  the  seniors)  it  is 
no  such  thing,  but  merely  a  questicm  of  right  between 
the  two  candidates* 

For  my  own  part,  I  verily  believe  it  was  never  doubted 
by  the  college  but  the  bishop  was  their  victor,  as  to  the 
*old  fellowships. 

2d.  This  brings  me  to  the  second  general  question; 
whether  his  visitatorial  authority  extends  to  the  new 
ingrafted  fellowships. 
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This  is'a  ques^n  of  the  utmost  ooDsequence  to  all  the       .1  ;^. 

colleges  in  both  univeraties;  and  one  can  hardly  sec  a        ^"^  ^ 

tenth  part  of  the  inconveniences  which  would  ensue,  if    Cq*i^l5^« 

in^afted  feUowships  were  hdd  out  of  the  jurisdiction  of  Cfambndg^ 

the  visitor,  and  subject  only  to  common  law  courts. 

Here,  in.this  college,  the  proportion  of  the  old  to  the  new, 

is  as  thirty  to  twenty-seven ;  and,  in  many  colleges,  the 

new  exceed  the  number  of  the  old.    What  confusion,  and 

Kb 
divisions,  would  such  a  determination  introduce !    As  to 

the  particular  endowment  by  deed  of  covenants  in  this 

ca$e,  it  is  moat  pix>bable,  the  general  practioe  was  soabout 

this  time;  Dr.  ^ixAer's  are  so  appointed;  andlhaves^en 

several  others  of  the  same  nature  fiom  both  univeniliea; 

and  suifpect  they  were  originally  introduced  as  besting 

some  analogy  to  tenure  by  divine  service :  the  distinction 

between  which»  axxd/raukaln^aign/is  this;  that  the  latter 

being  general,  as  to  pray  for  the  soul  of  the  founder^  &c., 

the  heir.had  no  remedy  for  a  failure,  but  by  complaining 

tD.tbe  ordinary ;  but  in  the  former,  which  was  hdd  by 

some  certain  service,  as  to  say  a  certain  number  of 

masses,  or  give  so  many  pence  to  the  poor  yearly,  there, 

if  the  service  was  not  performed,  the  heir  might  either 

comphiip  to  the  ordinary,  or  distrain,  of  common  right. 

This  might  probably  occasum  these  endowments  by 

indenture  of  coi^enants,  the  founder  intending  they  should 

come  under  the  general  jurisdiction  of  the  cdlcge;*  but^ 

if  they  should  neglect  to  apply  it  to  the  purpose  of  these 

new  fellowships,  then,  he  meant,  there  should  be  a  power 

to  compel  them  by  distress. 

No  doubt  can  be  made,  but  that,  eo  nomine^  as  visitor, 
the  bishop's  power  extends  to  all  ingrafted,  and  new 
annexed,  foundations,  unless  the  new  founder  has  ev- 
pressly  ordained  the  contrary ;  and,  if  he  does  9b^  the 

H  H 
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1 757.        college  may  choose  wbethet  they  will  accept  oi  bis  endow- 

'^C^'  ,     menu  or  not. 
St.  John  s 

College, 
Cambridge,       26th  of  Ji/Zy,  1740,  an  appeal  issued  to  the  Chan- 

agt.  cfellor,  as  visitor  of  University  College,  in  Oxford:  which 

ToDDiNG-  was  founded  by  King  A/fred,  and  so  the  right  of  yisitatioti 
To^*  in  the  crown ;  and  there  it  was  as  to  electing  a  fellow  into 
one  of  the  two  annexed  fdlowships,  founded  by  Wiliiam 
of  Durham^  who  had  founded  those  fellowAips  ^or 
persons  to  be  bom  near  Durham.  (The  question  wa^, 
whether  it  must  not  be  of  a  neighbouring  county,  and 
exdude  the  coUnty  of  Durham.)  The  Chancellor 
examined  the  candidates,  and  their  exercises,  and  de- 
termined against  the  college.  The  appeal  was  to  him  as 
gen«^  visitor,  though  William  cS  Durham  had  given  no 
directions  about  it. 

The  mode  of  foundation  is  indeed  the  standing  law ; 
and  therefore,  to  be  sure,  if  Dr.  X.  had  prescribed  any 
laws,  and  the  oolite  had  accepted  them,  his  fellowdnps 
must  have  been  governed  by  them :  hut  that  is  otherwise  : 
they  are,  to  all  intents,  die  same  as  the  rest  of  the  cor- 
porate body ;  they  come  upon  die  seniority,  and  vote,  as 
the  other  fellows :  die  only  distinction  is,  that  tJiere  is  a 
small  addidon  to  their  salary,  and  a  proprietary  qua- 
lification, or  particular  direction  who  shall  be  preferred 
on  election ;  which  is  no  more  than  if  the  statutes  had 
prescribed,  that  so  many  of  the  fellows  riiould  be  diosen 
out  of  such  a  county,  or  from  sudi  a  school,  &c.  In  all 
other  respects,  they  are  necessarily  referred  to  the  stand- 
ing laws  of  the  college ;  for  he  has  made  no  provision 
about  the  learning,  or  age,  of  his  fdlows ;  whereby  he 
plainly  meant^  they  should  be  according  to  the  constitutioii 
rf  the  college.      Besides,  he  directs  his  fellows  to  be 
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sworn  to  on  obsenrance  of  the  statutes  of  the  foundress ;  1757* 

and  if  lie  had  made  any  new^  statutes,  they  were  to  be  ^^^^^  ^ 

consistent  with  the  old  body  of  laws:    and  therefore,  (Jollkob 

he  oould  not)  after  this  donatbn,  appoint,  a  new  risitor ;  Cambndge^ 

for  that  would  be  akecing  the  old  stiUiites,  which  he  had,  agt. 

by  his  deed,  appointed  hb  fdlows  should  swear  to^  and  to  Toddivg- 

other  statutes  not  repugnant  to  them.  ^^^- 


Oiie  thing  mpre.  If  there  had  not  been  a  word  more 
than  calling  them  fellows,  they  would  have  been,  to 
nomine,  as  fellows,  subject  to  all  the  laws  of  that  cor* 
porate  body :  and  this  reasoning  is  not  new,  but  is  the 
same  with  my  Lord  Chancellor's  in  the  case  of  the  Attorney 
General  ▼.  Talbot,  The  Countess  of  Clare  was  foundress: 
John  Freeman  had  ingrafted  two  new  fellowships,  1^  a 
deed  like  the  present,  save  that  it  waited  the  clause  of 
distress.  A  quesdon  was  made,  whether  the  general 
visitatorial  powar  would  go  to  the  ingrafted  fellowships; 
and  the  Chancellor  held,  that  his  praying  to  be  admitted 
to  his  fellowship,  concluded  any  one  from  saying  he  was 
not  subject  to  the  power  of  the  visitor ;  for,  if  a  member 
of  a  college,  he  must,  eo  nomine,  be  subject  to  the  college 
statutes. 

dd.  As  to  the  special  remedy  in  this  case,  by  distress, 
and  to  proceed  in  the  king's  courts;  if  that  dause  was  to 
make  a  difference,  it  would  be  attended  with  bad  con- 
aequences.  There  are  many  cases  of  different  reme£es, 
diverso  intuitu.  Here,  the  ordinary  remedy  is  accord- 
ing to  the  constitution  of  the  college ;  but  if  the  profits 
are  applied  to  different  purposes,  then  there  is  a  remedy 
on  the  covenant,  at  common  law.  But  this  is  inadequate, 
for  the  sum  is  too  small ;  and  that,  as  much  as  it  is, 
not  given  to  the  party  injured :  and  there  are  numbers  of 
cases  which  shew,  that  such  remedies  do  not  take  away 
hh2 
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1757. 
St.  John^s 

COLLBOB, 

Cambridge, 
dgt. 

TODDIMG- 
TON. 


K.  B. 


tlie  parties'  specific  remedy^  by  appeal  to  the  vimtMry 
according  to  the  constitution  of  the  coU^. 

Therefore  the  visitor  has  a  proper  jurisdiction ;  and,  in 
determining  the  question,  is  to  consider  the  intention  of 
the  founder;  for  (though  it  may  now  be  thought  better 
to  leave  the  election  at  large,  and  not  circumscribed  as  to 
^aoe,  &c.,  yet  this  bemg  a  proprietary  foundation,  giving 
a  preference,  &c.)  he  is  not  to  judge  better  for  the 
founder  than  he  has  done  for  himself. 


I  am  very  clearly  of  opnion  there  is  no  ground  for  a 
prohibition ;  which  ought  not  to  be  granted,  on  a  prin- 
ciple of  justice,  where  no  new  lights  can  possibly  arise, 
(as  is  the  case  here),  and  the  court  are  satisfied  in  their 
opinion.  And  I  am  idso  clearly  of  opinion,  that  if  ady 
difference  was  to  be  made  between  ingrafted  fellowsiupa, 
and  others,  it  would  be  attended  with  extremely  bad 
consequences  to  these  bodies. 

Denison,  J. 

This  is  a  very  dear  case. 

As  to  the  first  question,  whether  the  Bishop  of  Ely  is 
viator,  as  to  the  election  of  fellows  ?  I  think  he  is  viator 
as  to  that,  and  all  other  matters,  not  excepted  out  of  the 
statutes  of  Queen  Elizabeth.  Indeed,  it  seems  to  have 
been  taken  for  granted,  when  those  statutes  were  made, 
that  he  was  then  the  known  visitor. 

As  to  the  second  question.  If  Df  .  K.  hud'ftfiAe  Imtttes, 
they  must  have  been  the  same  as  (^vi6iaiLW6SiiietltB; 
that  is,  not  inconsistent  with  thezd.  Tb  'btff^  tift^-^itti* 
didales  finr  his  feDowships  have  not  a  ri^'^Ufspealing 
to  the  visitor,  is  so  far  from  giving  them  a  privilege,  that 
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k  is  taking  from  them  a  frandiise  which  the  other  fdlows^        lfS7* 

and  the  rest  of  the  coUq^e,  have.  ^""^ 

St.  John's 

The  csourt  has  never  given  leave  to  declare  in  pro^  Cambridge 
hibition,  except  where  they  were  in  some  doubt,  or  di-  .^ 

vided :   they  did  it  in  the  case  of  Dr.  Snape.  Todding- 


It  was  said,  that  the  power  reserved  to  the  ctown  in  the 
statute  de  ambiguis^  &c.,*by  the  word  inierpretandiy  was 
a  sort  of  reservation  of  the  visitatorial  power.  I  take  it, 
that  word  has  two  meanings  in  these  statutes:  1st,  a 
power  of  altering  them;  ^ly,  a  bare  power  of  con- 
strucdon.  The  last,  I  think,  is  given  to  the  Bishop  of 
Ely,  generally. 

As  to  the  clause  of  distress,  that  b  not  the  specific 
remedy  which  the  party  applies  fat  here.  If  the  penalty 
under  that  was  even  to  go  to  the  party  wrongfully  rejected, 
yet  it  would  not  be  an  adequate  remedy,  as  the  value  of 
money  is  greatly  altered  since  that  time. 

Rule  discharged.    (Absenie,  Wilmoi^  J.) 


TON. 


MINGOTTI  agt.  DRUMMOND. K.  B. 

Mas.  MiNGOTTi,  a  celebrated  Italian   sbger,  was  A  security 
engaged  to  perform  last  season,  at  the  Opera  House,  in  i^i^^^  >u*y 
the  Hay  market  J  for  a  considerable  sum;   and  the  de-  quired  from 
feodants  undertook,  in  writing,  to  see  her  paid,  pursuant  ^  wife,  who 
totheomtnu*.  ^AZT 

husband's 
name,  he  being  abroad,  on  a  promise  expressly  made  to  hen 
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The  moDAgeT  refused  to  pay  her;  wfaereupcniy  she 
brought  an  action,  in  her  husband^s  namey  agunst  the 
defendants,  upon  their  undertaking.  As  her  husband, 
the  plaintiff,  was  read^t  abroad,  and  there  seemed  no 
likelihood  of  his  ever  coming  into  England,  it  was  now 
moved,  that  proceedings  might  be  stayed,  unless  security 
was  given  for  payment  of  the  costs,  in  case  the  pldntiff 
failed.  But  the  court,  without  heintation,  refused  the 
motion,  saying,  they  would  throw  no  impediments  in  her 
way. 


^/;..;X€>r^. 


■'if' 


THE  KING  agL  WILLIAMS. K.  B. 


Writ  of  error 
amended 
upon  the  St. 
5  Geo.  I. 


An  infomiatioa,  in  the  nature  of  a  quo  warranto, 
granted  against  the  defendant,  for  clainnvg  to  hold  a 
court  t  and  being  convicted  at  the  trial,  in  the  court  of 
great  sessions  for  the  county  of  Denbigh^  he  brought  a 
writ  of  error  in  this  court.  The  words  of  the  writ  of 
error  referring  to  the  record,  set  forth  the  information  to 
he  for  claiming  to  be  bailiff  of  a  borough, 

Mr.  Haddocks  moved  to  amend  the  writ  of  error,  by 
making  it  agreeable  to  the  record,  upon  the  statute  of  5 
Geo.  I.  c  18.  §  1. 


Amendment  ordered  to  be  ma^e. 
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EARL  OP  BATH  agf.  ABNEY,  Spinster. ^K.  B. 

This  was  a  case  sent  by  the  Chancellor,  for  the  opinion  During  the 

of  the  judges  of  the  King's  Bench.     The  case  stated  as  continuance 
/.  11  •  '  of  those  lives 

follows;  VIZ.  by  which  a 

term  of  years 
That  Htnry  Guyy  Esq.,  seised  in  fee,  at  the  will  of  jj*  J^^^^". 
the  lord,  according  to  the  custom  of  the  manor  of  Stoke  ported,  irthe 
Newington^  in  Middlesex ^  of  sixty  acres  of  meadow  in  termor  dies, 
S.  N.  aforesaid,  surrendered  the  same  to*  the  lises  of  his  ^^^^  hisexe- 
will,  and  afterwards  made  his  will  in  writing,  dated  the  cutor,  of  ne- 
6th  of  J%,  1709.  ^'^ 

he  be  admit- 
At  a  court  baron  of  the  said  manor,  held  on  the  11th  of  ted  tenant  in 
Februarj/y  1711,  it  was  found  by  the  homage  of  the  said  ^^^^^^  ^j^i 
court,  that  be,  the  said  Henry  Guy,  lately  died,  seised  in  pay  the  fine 
fee  of  the  same  premises,  and  had  surrendered  the  same  to  j    ^  ^°i"  j" 
such  uses  as  he  by  his  will  should  declare ;  that,  by  will,  though  it 
duly  executed,  dated  1709,  he  gave,  and  devised,  the  same  ^"*.  a"^g*ied 
to  John  Taylor,  and  Arthur  Lake,  gentlemen,  their  exe-  Sosition,  that 
cutors,  and  administrators,  for  ninety-nine  ye^urs,  from  the  a  fine  became 
25th  of  December  next  before  the  date  of  his  will,  if  the  J"chM^^  o" 
Honourable  Lieutenant  Grcneral  Pulteney,  (therein  called  estate,  that 

Harry  Pulteney,  Esq.)  second  son  of  JVilliam  Pulleney,  ^^«  ^JP^' 
,.  *.«.    w    «     1       .  ,    ^,     -^'sionofte- 

£sq.,  eldest  son  of  Sir  fv.  P.  therein  named,  Edward  nant  for  life 

Serjeant y  one  of  the  testator'^s  servants,  and  John  M.  is  that  of  him 

inremainder^ 

&c.,  yet  the 

court  adopted  the  authorities  tending  to  prove,  that  a  right 

to  admission,  and  a  fine,  accrue  to  the  lord  on  the  death,  or 

cblinge,  of  every  ti^oapt,    i  Burr*  206.  6.  C. 
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1757.       another  ofthetestator^sservimtSy  or  any  crf'them,&hould80 

^^"^         long  livei  upon  certain  trusts,  and  oonfidenoes,  bj  the 

^^'  ^      testator  dedared  by  his  said  will ;  and  that  the  testator, 

by  the  same,  gave,  and  devised,  his  inheritance  of  the 

aforesaid  sixty  acres,  with  the  appurtenances,  after  the 

determination  of  the  said  term  as  aforesaid,  viz.  to  the  use 

K.  B.       ^  JVilliam  Pulleney,  (son  of  the  said  William  Puitaieyy 

Esq.)  now  Earl  of  BaM,  for  life,  remainder  to  a  trustee 

to  preserve  remiunders,  with  several  remainders  over. 

Whereupon  at  that  court,  the  said  Taylor^  and  Laktj  in 

thdr  proper  persons,  came,  and  craved  to  be  adnutted  to 

the  aforesaid  acres,  according  to  the  tenor  of  the  said  will, 

and  it  was  granted  to  them :  and  thereupon,  they  gave  to 

the  lord  a  fine  of  <£280.,  and,  according  to  the  custom  of 

the  manor,  were  admitted  tenants,  and  did  fealty. 

The  siud  Serjeant,  one  of  the  lives  upon  which  the  said 
lease  for  ninety-mne  years  is  to  determine,  is  dead;  the 
other  two  are  still  living ;  XaA:e  is  likemse  dead.  Tayhr 
survived  Lake,  and  died  the  4th  of  Sept.  I7S5,  and  ap- 
pointed John  TayloTj  L.L.D.,  (a plaintiff)  and  two othera, 
executors,  but  the  other  two  are  dead. 

>  The  defendant,  Jbney,  now  is,  and  for  upwards  of 
four  years  last  past,  has  been  lady  of  the  manor,  by  virtue 
of  a  lease  to  her  for  three  lives,  granted  by  Joseph  SmUAj 
D.  D.,  prebendary  of  the  prebend  of  Stoke  Newington 
aforesaid,  dated  the  S5th  of  June,  1750. 

In  April,  1752,  (tiU  which  time  it  does  not  appear,  the 
said  EL  Abney  had  any  notice  of  the  deaths  ol^f  ay/or,  and 
lAke,)  application  was  made^  on  the  bdialf  of  Mrs.  Abmy, 
to  the  said  EoAotBath,  that  some  person  should  ccme  in, 
and  be  admitted  to  the  said  premises;  but  the  said  earl 
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ibfifited,  there  was  no  oocaaion  for  any  peraoD  to  be  ad-       1737. 
mitted  thereto. 


Atageneral  court  baron  held  for  the  said  manor,  on  the 
7th  c£M€iy,  1752,  the  deaths  of  the  said  John  Tayhr^  and 
jlrihur  Lake^  were  presented,  and  a  proclamation  was 
made  for  the  h^  of  the  said  deceased  Ttfyfor,  or  any  other  K.  B. 
person,  or  persons,  who  had  right  to  the  copyhold  lands 
held  of  the  said  manor  by  the  said  Laie^  and  Taylor,  to 
ooine  in,  and  be  admitted,  which  was  the  first  pro- 
clamation  that  was  made  for  that  purpose. 

That  customary  estates,  parcel  of  the  said  manor,  are 
usually  granted  in  fee;  but  sometimes,  at  the  desire  of 
purchasors,  or  under  limitations  in  a  will,  have  been 
granted  for  a  life  or  lives,  with  remainders  over;  but 
there  are  no  instances  of  any  grants  in  the  said  mancnr  for 
terms  of  years  absolute. 

That,  according  to  die  custom  of  the  said  manor,  a  fine 
b  due  to  the  lord,  or  lady,  thereof,  upon  deaths,  and 
alienations ;  as  well  of  the  tenants  who  are  admitted  in 
fee,  as  of  those  wlio  are  admitted  for  their  own  lifi?,  or 
lives,  (mly,  with  remainders  over ;  and  the  fines  on  admis- 
sions to  copyhold  estates  within  the  said  manor,  are  un- 
certain, wd  at  the  will  of  the  lord;  but  the  usual  measure 
df  assessing  fines,  is,-  on  every  admisaon,  whether  by  de- 
scent, or  under  AfaH,  fofg  a  person^s  own  life,  one  year 
and  a  halTs  rent,  or  value  of  the  estate ;  and,  on  the 
admiaskxi.  of  two  pebois,  fir  their  live|!f,  a^ 
sunanst'  two-.  yon^^aBd  a«  quarterns  rent,  &o. ;  but  if 
thrarSjpenoHb  tareiadmittad,  £ar^  dieir  livcB^  and  the  lifi^ 
of  tin  8KrtniBf)!tbeB;tbe  fine  nrnsudif  inettased  half  the 
value  of  the  finelbr  tiie  second  person's  life. 
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1757,  The  oopjlmld  prenuaes  to  whicb  the  Baid  LakCf  and 

Tat/lorj  were  admitted,  were,at  the  timecxf  their  adipiaMon, 
of  the  yearly  value  of  £\ftS,  and  have  been  anoe  let  at 
£175 per  annum;  but^  having  been  for  some  time  tm- 
tenanted,no  more  has  been  offered  by  any  proper  tenantyor 
tenants,  for  the  same,  than  to  the  amount  of  «£152  per 

K.  B.       annumj  for  the  whole. 

Question,  1st*— Whether  the  surviving  executor 
of  John  Taybty  the  survivmg  trustee  of  the 
term  of  ninety^ne  years,  ou^t  to  eome  in 
to  be  admitted  tenant  of  the  copyhold  pre- 
mises in  question  F 

Question,  Sd. — In  case  he  ought,  whether  the 
lady  of  the  manor  will  be  entitled  to  any  fine 
on  such  admittance  i 

Tho,  Be  well. 
C.  Pbatt. 

In  Easter  term  last,  this  case  was  argued  as  follows. 

Mr.  Pratty  for  the  Earl  of  Bath. 

I  admit,  that  the  first  question  is  the  principal  one, 
and  on  which  the  other  must  necessarily  depend ;  for  if 
an  admission  is  necessary,  a.  fine  is  theconsequcnoe, 

The  general  question  then  is,  whether  a  oopryildd  sur^ 

render  for  a  term  of  years,  be  it  longw^  crsharter^  wl^oh 

.is  but  a  diattd,  shall  (wheve  (here  is  norepeciQl'ivufNMti 

to  that  pufpese)  subjeet  the  prc^rietprtoibe  fajmnmt 

of  a  &ie^  (Xi  the  deaith  of  every  executor  ? 
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If  no  admiifiion  be  necessary,  then  no  fine  is  due:  and        175^. 
to  see  how  fiur  it  is,  or  is  not,  necessary,  I  must  endeavour 
to  disop^er  how,  and  on  what  account,  fines  ori^nally  ac- 
crued to  the  lord ;  and  then  dte  some  cases  which  are 
strongly  in  point 

As  to  the  first,  not  much  fight  is  to  be  collected  from  K.  B. 
the  books:  so  far  they  determine,  that  on  descents, 
and  afienations,  a  fine  grows  due.  As  to  descents  they 
are  unanimous,  but  some  questions  have  been  made  on 
alienations:  first,  when  limited,  with  remainders  over; 
secondly,  where  they  are  of  estates  ^wing  out  of  others, 
as  tenancy  by  the  curtesy,  and  free  bench. 

The  rule  universally  agreed,  is,  that,  on  every  diange 
of  estate,  a  fine  is  due ;  which  rule  I  bc^  leave  to  lay 
down  emphatically,  and  distinguish  it  from  the  change  of 
the  tenant,  which  may  be  without  changing  estate. 

If  a  copyhold  estate  is  limited  to  J.  for  life,  remainder 
to  B,  for  life,  remainder  to  C  in  fee,  it  is  clear^  the 
admianon  of  A.  is  the  admisflion  of  all  the  remainders; 
and  this  custom  grew  on  the  regulation  o(  the  fine  taken 
on  sudi  ori^nal  admismon.  But  it  being  laid  down  by 
Jjord  Coke  in  his  4  Report,  that  this  is  an  admisoon  so 
as  to  vest  the  remainders,  but  not  so  as  to  prejudice  the 
lord,  or  deprive  him  of  his  fine,  it  became  a  great  doubt, 
whether  an  admission  was  not  necessary  on  every  death. 

Cro.  mh.eOi>y  wad  KUch.  of  CaiatM,lSSt.  It  is  laid 
down,  that  thetadmissioa  of  tenant  fin*  life,  is  the  wdmissioii 
of  him  in  remainder,  and  no  other  admission  is  necessary, 
thoil^  it  flometinies  is  done.  S  Lev.  808^  the  saime 
doctrine  is  laid  down,  and  a  dtstinction  made  only  where 
there  is  a  speoal  custom  to  the  contrary,  for  that,  other- 
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1757.  wise,  the  general  ciutom  of  the  reafan  exempts  it;  and 
Popham,  C.  J.,  said,  the  reason  was,  because  it  was  the 
remains  of  the  same  estate:  which  reason  holds  strongl; 
in  the  present  instance ;  and  in  dower,  and  curtesy,  the 
same  doctrine  is  laid  down,  though  there  a  new  estate 
intervenes,  which  was  unknown  at  the  ori^nal  adnus- 

K.  B,  sKMi^  As  to  these  kind  of  estates,  it  is  almost  universally 
agreed,  no  fine  is  due;  Noy,  29,  the  wife's  estate  is 
said  to  be  a  branch,  or  excrescence^  fixnn  the  husband^ 
whose  estate  is  said  to  be  big  with  it  H06A8I.  iDanv. 
184.    Cro,  Jac.  57S.    8  Ro.  Rep.  178. 

I  am  aware  ofa  question  which  may  here  be  asked  me, 
viz.,  what  answer  can  you  give  to  the  ccnnmon  case  of 
descents,  where  the  admission  is  in  fee,  and  yet  the  heir, 
on  the  death  of  his  ancestor,  pays  his  fine^  and  relief?  I 
say,  that  there  the  hdr,  by  his  admission,  acquires  a  new 
estate,  and  may  plead  it  as  a  new  grant,  and,  for  this 
reason,  a  fine  is  due. 

This  may  serve  as  a  general  answer  to  the  olgection: 
but  there  are  cases  to  this  pcnnt,  which,  though  not  fiilly 
applicable  to  the  present,  yet  oug^t  to  have  wdght,  as 
there  is  not  so  much  as  a  dictum  in  any  of  the  books 
against  it 

Dedicotts  case,  3  Leon.  9.  Dyer,  251.  To  F.  during 
the  nonage  ofa  son,  then  five  years  old ;  this  is  a  chattel 
estate  for  sixteen  years ;  the  feme  takes  another  husband, 
anddies:  it  was  held,  the  husband  should  have  it  without 
a  new  fine,  because  he  came  not  in  of  any  new  estate. 

1  Leon.  4,  and  again  s.  c.  4  Leon.  118.  Moore,  128:. 
which  I  dte  on  account  of  the  aigument  of  Egerion^ 
SoUdtor  General,  that  it  was  adjudged  ^i  C  B.  in  8  EHz. 
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that  a  termcsr  for  years  dying,  his  executor  should  have  1757. 
it  without  any  new  admission;  and  the  same  case  is 
taken  notice  of  in  2  Danv.  Abr.  190.  Shqf.  Court 
Keeper's  Guide,  5th  edit  1S6.  Catihrop's  Reading  on 
Copyholds,  Sd  edit  67.  7S.  {Gilberfs)  Treatise  m 
Tenures,  S7S,  8. 


The  pcnnt  then  is  dear,  except  from  inconveniences 
that  may  arise  from  the  new  mode  of  ccmveyandng,  by 
limiting  estates  for  long  terms  of  years,  whereby  the 
knrd  may  be  stripped  of  his  inheritance  for  one  fine 
only. 

I  answer  to  this  objection,  1st,  this  practice  has  not 
yet  prevailed  in  the  case  of  copyholds;  9dly,  be  the 
inccmvenience  ever  so  great,  it  seems  not  in  the  power  of 
this  court  to  redress  it,  but  application  should  be  made  to 
parliament  But,  if  it  were  calculated  with  this  view,  the 
lord  might  well  refuse  to  admit ;  and  it  is  laid  down  in 
S  BuUt.  SS6,  and  a  number  of  other  authorities,  that  no 
action  will  lie  to  compel  him,  but  the  remedy  is  in  equity, 
which  will  not  oblige  him  to  admit  but  upon  equitable 
terms.  I  am  awape  of  the  objection,  that,  as  the  lord 
must  not  take  more  than  two  year'^s  value  for  a  fine,  the 
copyholders  would  limit  estates  for  nine  hundred  and 
nmety-nine  yean;  but  the  lord  may  refuse  such  an 
admission.  Comb.  445,  at  Nisi  Priusj  before  Htdtj  C.  J., 
iSJuneyl  697,  it  b  said,  a  copyholder  in  fee  may  surrender 
for  a  thousand  years,  and  it  is  good,  if  the  lord  irill  admit ; 
but  if  he  fefuses,  there  is  no  remedy  but  in  equity,  which 
will  not  co|^pel  the  lord  to  make  so  unreasonable  an 
adnussion,  for  no  fine  would  be  due  from  the  executors. 

^nd  in^fed^^  if  a  fine  w;ere  due  on  the  admission  of 
eve^^  c^ecutor,4t  miglit  happen,  that  in  a  term  of  twenty 


K.  B. 
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1757.       years,  th^e  m^ht  be  sereral  admueioiifii  and  fines,  equal 
to  die  value  of  the  estate. 


Mr.  Seiffdl.  for  the  defendant 


Earl  of 

Bath 

agt. 


I  agree  with  Mr.  Pratty  that  the  second  question  made 
K.  B.        by  the  Chancellor,  must,  in  this  case,  have  the  same  fate 
with  the  first. 

I  will  invert  the  order  in  which  Mr.  Prati  ai^gued,  and 
from  shewing  the  necessity  there  is  for  an  admission, 
will  endeavour  to  prove  that  a  fine  is  due. 

Atul  here  it  will  be  proper  to  consider  of  the  onginal 
institution  of  these  kind  of  admis^ns,  and  the  relation 
between  the  lord,  and  his  tenant 

It  was,  at  £rst,  a  mere  act  of  bounty  of  the  lord,  and  to 
continue  so  long  only,  and  on  such  terms,  as  he  was  pleased 
to  impose,  being  entirely  gratuitous,  and  personal^and  had 
no  connexion  with  the  heir  or  descendant  of  the  tenant : 
but  the  lord  might  put  an  end  to  his  estate  whenever  he 
pleased;  and  ifnot before, yet  the  death  of  the  tenant,  of 
course,  determined  his  estate,  and  his  heir  had  no  more 
right  to  claim  it  than  any  other  competitor:  but,  by 
length  of  time,  custom  so  far  established  the  claim  of  the 
h^,  that  it  is  not  now  in  the  power  of  the  lord  to  refuse 
him  for  a  stranger.  But  though  the  lord  has  lost  the  power 
of  choosing  his  tenant,  yet  the  imposing  the  terms,  and 
other  evidences  of  the  original  baseness  of  the  tenure, 
still  remain,and  he  is,  in  the  nature  of  his  tenure^a  mere 
vassal.  « 

On  the  death,  or  dumge  of  the  tenant,  the  new  one 
is  personally  to  appear,  to  do  his  service,  and  hear 
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thfe  tema  iaq^ooed  on  his  estate;  fealty  muftt  be  {ler- 
form^  by  him  in  person^  O.  Cop,  §  19^  and  in  his  4th 
report:  and  iki  9  Co.  76»  a*  it  is  said,  every  admission 
must  be  of  a  person  then  in  esse;  whareas  it  was  argued 
on  the  other  side,  that  the  fine  was  on  the  change*  of 
estate  only.  If  so,  no  fine  would  be  due  aAer  the  first, 
till  all  the  remainders  were  spent^  which  is  proving  too 
much. 


17^7' 


I  agree,  the  estate  may  be  vested  for  some  purposes, 
and  particularly  to  found  the  pasteniofrairis,  but  not  to 
pt^udice  the  kxid  of  his  fine.     4  C&.  88. 

Adnusflioa  is  the  only  cause  of  the  fine:  and,  by  liord 
Hale^  in  1  Mo(L  KMh,  the  better  c^iinion  as  to  fines  from* 
ranainder  men,  is  aocor^ng  to  Lord  Coke:  and  though 
the  estate  may  vest,  it  does  not  from  thence  follow,  that 
admission  is  not  necessary ;  on  the  contrary»  in  the  case  of 
the  bar  of  a  oopyholder  in  fiee,  in  whom  it  vests  as  fuUy 
as  in  any  case,  admission  is  always  used.     Co.  Cop. 

X  As  to  the  case  in  Lec.^  the  point  here  in  ifttestion,  did 
not  oome  jndidally  befcMre  the  court;  but  the  <}ue0bon 
theve  was,  whether  a  tenant's  refusal  to  pay  a  fine  on  a 
doubtful  matter,  was  such  an  obstwaite  refusal  as  to  incur 
4l  forfeiCore ;  bo  the  o Aer  opinions  weie  dehvered  only 
obiter  by  the  court.  * 

In  Batmore  v.  Gtejfy  \  Fent.  860.  1  Mod.  ISO,  the 
adims^B  €xf  tenant  for  years  is  sud  to  be  the  admission 
of  him  in  t^emainder,  but  tkat  two  fines  ou^t  to  be  paid ; 
-but  that  the  fine  by  tjhe  heir  is  not  due  till  he  comes  into 
possession.,  If  the  tenant  for  life  appears  in  person  for 
himself,  and  as  attorney  for  him  in  remmnder,  and  pays 


i  f^f.       a  Bse  for  both  e^t^  the  rei|]«Jipdqr  j^        pg^rndf^  at 

/^^      •  present.    Suppose  a  particular  tenant  i9,JB4xg^^9^tl(i 

'BAtH      P^7^  ^^^^  "^  ^^^  ^  shews  it  i?ae  (qj^  bothj^.ai^^the^l^ 

'' ^  ^  mainder  man  in  fee  dies  in  |he  lifetime. of ,tb$;,.j^ip(.,for 

Ai>v^«-v      Ufe,  it  will  not  be  denied^  but  that  his  hejr.  UL.tbat-^ina^ 

Va-^-^    must  pay  a  fine,  which  shews,  it  is  due  on  j^clu^p^^csf 

K«  B.       ^^  person,  and  not  of  the.  estate.    Beside8,.}lH^jj^  ^^4^^^^ 

freehold,  nor  any  greater  estate  than  tenants  at,  iviU^ 

according  to  the  custom.     Co,  Cop.  |,14v  9^,$  ^liln^R^^ 

Rept    In  the  present  case,  there  are  no.  ^i|:^^|^^  t^e 

admission .  that  transmit  it  to  the  ezeputors,  but  the 

trustees  pray  to  be  admitted  according  to  the  tn^^^tke 

mil;  which  may  Ix  answered  by  their  bong  adinitted  as 

trustees,  and  not  intfa^  own  rij^t;  bu|,  at  ipqs|«|4he 

admisnoQL  could  transfer  no  more  to  the  ^^t^^^lfi^^^pni  ll^ 

ancestor'^s  does  to  the  heir.    Co*  ^99"  §*iUf  W^j^^ 

admisdons  on  grants  differ  from  thoae  o^  de|C^^:,t|ljf 

first  become  tenants  merely  by  th^  admission ;  the  ,Qthera 

are. tenants  before,  for  many  purposes,  and  admission  is 

qot  mudi  necessary,  to  slrengtbea  thfeu- iit^«. ,  i,,Q)^flSt. 

So  of  tenants  four  auire  vie.    Co.  Cop.  fS. .  ^QtfygfUfy^ 

doubted,  whether  there  could  be  a  genexfd  Q<^U(<I)4  ^f^ 

copyhold,  but  agree,  if  an  estate  was  limited  to  ^.and  his 

heirs,  during  the  life  of  jB»,  if  ^  diam  li^iaigc^^^a^eir 

must  pay  a  -fine:  and  if  there  be  aliy  iiffeif^^i  in  4hi 

cases,  it  seems  stronger  i»  llie  pi««^4lf0Mbcii«ii^ite 
lord  may  have  no  tenant  at  all;  there  may  be.no  adU 
ministrator,  or  an  executor  may  t&SoKmce.  *'i»  c*..*  •  ^  j  -J^. 

If  a  termor  surrenders  his  term  to  the*  use  of  anouer, 
the  surrenderee  must  pay  a  fine;  which^shcWs,  if  aHses 
from  chanj^ng  the  tenant,  and  not  the  estate^:  so 
assignee  of  a  bankrupt,  4>r  a  mor^gagor,on ; 
estate. 
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Dniiea&\  caae,  if  an  authority,  is  in  favour  of  the  lady  1757. 
oftheiiiflDor,intfai8caae:  there  the  question  was,  whether 
the  hiiiiband  was  entitlied,  as  having  gained  a  kind  of 
jnint4mMBiqr  in  the  estate  by  mi^iiage;  or  whether  the 
adininistntor  of  the  wife,  {tar  it  appeared  another  person 
was  her  adninistrator)  should  take  it?  And  it  was 
detemined  in  ftvour  of  the  husband,  as  a  oootinuatioB  of  K.B. 
the  wife^s  estate:  but  had  she  been  entitled  only  as 
guanfian,  or  prgeitin  amy^  to  the  infimt,  it  would  have 
beenodierwise. 

Repljf. 

The  cases  of  dower,  and  tenant  by  the  curtesy,  shew, 
that  tfaa«  nuty  be  a  tenant  who  has  not  done  fealty  to  the 
lord,  nor  had  a  perscmal  admittance;  and  this  proves, 
that  Mr;  Setgelfs  doctrine,  of  the  necessity  of  a  personal 
adnittanoe,  is  wrong. 

If  the  adnuttance  of  the  particular  estate  admits  the 
remainder  men,  &&,  a  particular  admittance  of  them  can 
only  be  to  get  the  lord  his  fine. 

As  soon  as  the  last  remainder  man  in  being  dies^  a  new 
fine  is  due,  as  on  a  descent ;  whicli  obviates  what  Mr.  S. 
said,  that  the  lord  wouldnever  have  another  fine. 

As  to  the  authorities  on  this  point : 

The  case  in  Z^ev,  is  a  decinon  in  point,  and  has  never 
since  been  denied. 

It  is  remarkable,  that  in  4  Rept,  Coke  says,  the  lord 
shall  not  be  deprived  of  his  fine,  due  tn^  custom ;  which 
does  not  prove  that  to  be  the  general  law. 

I  i 


If ^,         r  As  ^tp  theti  mB9  otte^  fitoia  0dHfi|a6flq|i}lMHei,Lcir 
^^^     teiumt  pour  autre  ne,  Coke  aeemsdoubtiiiiiiiiiHihapdHb 
]g^jy      an  eatate  could  miboBt,  and  yet  is  dear,  a  fine  would  be 
4^,        dur-jfiMA  IhewODnqMBL:   But  adinttingitlvabi^^Ibe 
jV^iq^;^     ^f^  Aitate^.  yet.the  ttlaite:  of  ao  oosopaati  ii»  «xtii[J^ii{i 
Wp<^^    ^ite^and  hlLtakei  ftiverititenB^&itlii^ 
K  A       adbiltid^  ond^  oonequentfy,  aflnoia  dufic-lj  >^Mnq^  on  £:t 
*.'.  ^  •    .        .•'.'..    ."/I  .1  U. :.'.[<  si  ^x/w  ^baJJot 

As  to  titt  eaid  of  an  adngmiicnl  of  jt«a«i^I  Hgfift^  li^ 
must  pay  a  fine,  because  he  must  come  in  by  surrender, 
and  admittance ;  and  so  oomes  in^  a/n^w€s/MtafoxiMRi'' 
standing"  the  duration. of  it  is  the  smut  pi  efittHar«iiu 
rendered*  *."        ,\\^'  - 

•Hhe  same  ansvts  nay-  be..giyaa  iicsditt  sfimidt^m 
anfCgagar/attdrbaaknipl*  kt.tfaaklle^h^^thiliatilnfa 
ctJae.  'U  ^  aangnctt  of;  a  iMadoi^yl  Siii8llte9lti&^. 
and  be  admitted;  othemrise^  the  featet^trofejtba^jaidigiiia 
would  probably  have  been  considered  as  part  of  the  old 
^Bi4te  of  ^  bankrupt,  and  l)Mi,lqiRl>>  iMO;.dQit  2 Jlis 
Sue.  '     .  •'  •*!  /  uiMl^  .'j^Bo  iclu3inBq 

As  to  a  derisee,  I  must  oontend^Mttial  li&^nried»  *sft 

beadtnitled,  nor  pay  $SDy  Sxft.       v  '      -f  o  v!no  jii:..  o 

.        ' '  •'    ■-  ■'    -»T'  ..;\  f  .•? 

Mr.  ^09^  aska,  what  is  to.be  4oiie^.  iF.liiwnft  w/no^ 
representtttaTeP^  I  do  not  see,  hour  the  Und  irfma^fljii  t|»i< 
case  be  injured,  having  received  his  whofe  ffobtoti^-fOfgrf 
am^,foir  ^ia  wnt^and  e^tapc  toKiuSat&iiais^iksi^^ 
be  no  teoant.  .  ■-  '•?..  i  n^  ^x^ii'x?.:ril^t 

It  ia  admtted»  that  tenants  m  djow^a  and  by  the 
eivttaay^  lake  wilhoHfe  fm^bfst  $Aai»me4  <ft  &<»^ii|%N 
those  are  cases  in  wluch  tfam  are  rWcii  of 


BAtM 


HortiS?apaxBm  iir  k:  67ft/.  m 

and . lAJtj |betD»  dirt;  U10 diMi^ elt  mIm»i ')»  Hot  lAat       ] *f3^. 

ilUflhdiCOifttmt^  it  mh  dflMn^wi,  tfie  btdbaad  ^^ 

AmU  hinratbecsuM  nfMiout  MhtttsMOn;  aod  why  mc  Ainmy. 

tte  cftpMMitithfi?  JiiilMli?kig  gmtm  himdt  aOMvieii  v^f»^ 

is  no  proof  th«|i.U  was  n0CQ«ttr)r  ^  tior  t^a  reemfo^bk  K\  ff 
found,  why  it  should  be  necessary  in  one  case  more  than 

fldt9ptfldJ<tB0  o|tfliifc  a^thft  twO' jodgas^  ki  £)^y  and. 
Xeon,  l^gftindt  tViiMtfs  cpvbitm ;  and  the*  jodgmcM^  M> 
Abk  a  nWfi  WiU  h6V0  sMtiei  weight ;  as  wlH  Ml*.  Dunvers't 
mekiaifkigfiilifBg^^  The  case  fitrm 

Gomi^yif that«eport^  i»  to  bi  cFeditedyContainsibeopiitooit 
of  Holty  C.  J»  I  and  surely,  the  dictum  of  so  great  a  man 
iritt^|Mfba'ffistegMAsd»  though  delhrcnr^  at  Nisi  PHu^ 

<  Ad  totileiiftldsiliii^j  Md  ftksbtttefti«tice*>  sDnilised  in  tiiii 
particular  case:  though  they  have  here  only  tiken  fii^ 
two  lives,  yet,  if  th^  prevail  here,  they  will  take  a  year 
mA  ^  Mf^t^  miht^iiSft  ike  H^  executory  when  tkey 
bUght  6nly  to  have  half  the  flM  pmd  fbr  the  teodnd  life* 
Should  Mt.  SeibtWh  do6tr^  hbid,  (botfgh  the  term  was 
wilhift  AtfiMiifa  of  Mf^Alg,  y«e  H  yte*  and  a  hdfs viffu^ 
ifttfMt he^/iAt  ^M  fotfM^f)d#er  tki» would  ^te  a  tem^ 
pprarpiord  (b  IttiktttM^  the  Mtles^  iueii  a  erilit^ieii 
beCMeiithe  loKd,and  tettant^  would  betoid^as  a  voluntary 
AdfinMon,  becatise  suc^b  Idttf  coul^  Mi  be  e^ttifieietf  to 
iMft^  afi  uftuiiiat  iMg  gtMt. 

:iW  vi  f  '..;.•'  ■ 

.  Ryder  CiJ4  bdaipdead,  it  was,  this  tenn,  argued  «8 


1x2 
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1757.  Mr.  Nior/o;/,  for  the  Earl  of  Batfi.      ^.  ^  •    x 


"^Vrrf  Before  I  enter  upon  the  questioiiB  in  this  cai^,  jt^  sh^ 

make  a'vefy  short  observation  upon > the.  facts  stated; 
viz*»  the  proclamation  wade,  was  for  the  heir  of  J.  21  to 
come  in,  which  seems  not  sufficient  to  warxaiit^^  fyr- 
K.  B.        i^tufe  of  the  executor^s  estate. 

The  general  question  upon  this  case  is^  ^^tl^er,  Iqr 
law,  an  executor  of  a  copyholder  fpr  a  tei^  ,c^  y^aip^ 
shall  pay  a  fine  to  the  lord?  Thisi^  a  yerjt^^^^^l 
question,  and  will  depend  on.this.otherj -W^e^^^^e  j^ 
compellable  to  come  in»  and  be  admitted?  F(>i:^i^..he 
is,  a  fine  is  certainly  due ;  if  he  is  not,  none  can  be 
demanded;  for  admittance  is  ^e  9^V8(e^  i^i^  fpi^||^t^^ 
of  the  fine.  .  ,     -.       1 .   ^ 

♦- '  t    .    r"»  M;jii  rii 

It  is  immaterial  to  inquire  into  th^oig^q^ anj^j^tifjcp^pf 
copyholds ;  for  however  base  the  tenure  is  ii]^  its  creation, 
posdtive  law,  or  custom,  has  put  itqj^n  q^i^^a^dii^exeI^t 
footing  now.  ~  j    i      • 

It  is  stated,  that  Taylor j  and  LaA;^,  were  1  ' 
estate,  according  to  the  tenor  0/  the  will;  which.  2 
seem  as  if  they  were  admitt^  to  the  estate  for  th^^term 
granted  in  the  will,  and  paid  their  fine  ac^nmsly;  for 
the  value  of  the  fine  for  a  term  of  years  may  be  as  well 
ascertiuned,  as  the  value  of  a  fine  for  life.   ,      ,     ,      , 

it  IS  not  an  extraorduiary  requisition  6q  my  parUto  say, 
that  a  person  may  be  admitted  for  a  ion£  tenn  of  years, 
if  the  lord  pleases.  ,        . 

Then,  if  they  must  be  deemed,  upon  th^  state  ^o£  the 
case,  to  have  been  admitted  for  the  wholel  aoa  tnat  a  fine 
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^as  paid  for  the  whole  term  of  ninety-nine  years^  it  1757. 
would  be  hard,  another  fine  ahould  be  now  paid ;  but  .  ^T^i 
should  the  court  think  this  case  will  not  warrant  these  '  "^  J« 
c6nQlu3ions,  then  we  must  con^der  wheth^,  in  all  cases, 
an  executor  shall  be  compellable  to  come  in,  and  be 
mmiited? 


ATH 


The  admittance  of  T*9  and  L.,  was  an  admittance  for 
'the  whole  term,  and  their  executors  were  entitled  under 
that  admittance;  for  wherever  a  person  has  been  ad- 
mitted for  a  particular  estate,  his  representative  need  not 
l)e -adihitted  again :  this  I  shall  endeavour  to  prove  by 
DiiiB  cases. 


"''iT  an  estate  is  limited  to  one  for  life;  remainder  to 
.another  for  hfe;  remainder  to  another  in  fee :  it  is  clear, 
in  that  case,  that  the  surrender  to  the  first  tenant  for  life, 
ji,  Virtually^  an  admittance  of  all  in  remidnder;  and  no 
line  is  diie  from  those  in  remainder,  for  it  is  only  a  con- 
iinaance'of  th^  same  estate  to. which  the  first  is  admitted, 
and  they  gain  no. new  estate.  Moore,  $58.  34^.  Cro. 
Eliz.  466.  904.  This  opuiion  of  Popham,  C.  J.  and 
^anoiiier  judge,.is  express  to  this  point 

!'  I'heimatter,  however,  does  not  seon  to  have  beea 
Vttled  tiH  Barnes  v*  Corke,  S  Lev.  308 ;  which  deter* 
inina&on,  one  would  think,  has  put  the  case  at  rest  In 
that  book,  the  saying  of  my  Lord  Coke^  in  his  4  Rept., 
which,  I  dare  say,  will. be  relied  on  by  the  other  side,  is 
'.tnehtipned,  and' answered.  The  reason  in  that  case  holds 
'  mu(^  stronger  here ;  for  the  executor  cannot  be  in  of  any 
.  estate  but  the  residue  of  his  testator'^s. 

^I'will  piit  another  instance,  or  .two,  to  illustrate  this 
'^.questibn^    IJT  a  copyholder  in  fee,  gr^ts  on  condition, 


K.B. 


note4  of  cases  i^  klWk^. 

4;mW'.       and  tl^  condition  ia  broken,  the  Cfip^liolfier  ^iro  fliers 

>^       far  this  opnditiion  broken,  ia  not  ,to  be  ugaSia  aclodtied^'  jor 

^^*  2       P*y  ^'^othw'  fi^^  becauae  Tie  ia  in  of  tia  dJii'  ealkte  Wy ; 

'  tbftl  t)aa  ia  80^  appears  by  CoieVCopyh.  16Q,.      ,   , 

^^•#  •...'.'•  .I'll  ^1  J 

Vyrtyv^  Parallel  to  this^  too,  is  the  case  of  joint-tenants ;  'xTopt 

K«  9*  dies,  though  the  lord  thereby  toses  a  tenant,  and  the  'su|:- 
vivor  takes  a  larger  estate  than  he  had  before,,  yet  ViblSne 
ia  due,    Cp.  Cc^yh.  168. 

3o  in  the  case  of  the  widow  of  a  copybolder,  oititled  to 
free-bench,  Uoi.  181 .  Cro.  Joe.  574.  'tfoy,  SSl  *  Tbe 
reason  of  aU  these  caaes  is,  because  those  estates  a^^  only 

emanations  of  the  former  estate.  '\ 

•    •  Of.    1.... 

.  Fnna  all  Iheas  I  infer,  that  an  executxNr  oug^l  opt  tm 
.be  ag^  admitted  to  the  remainder  of  a  tenn  to  which  his 
testator  was  before  admitted;  for  lie  takfis'  nfXmkgae 
novo,  but  is  merely  in  of  the  estate  of  h^  testator. '     ^* ' 

And  it  would  be  very  inconvenient,  ahoula  a  oaniiaiy 
fioctiane  prevail ;  for  suppose  i^eopyWder1ii|s  a  term  )Sor 
five  years^  and  dies,  having  made  ^ve  exeJt;utb]^'  i^.^H 
must  come  in,  and  be  admitted  tenants,  the  fihes  fo'oe 
paid,  according  to  the  quantum  here  settled,  wou^d 
greatly  exceed  the  worth  of  the  term. . 


i'j. 


It  was  aald,  on  the  other  sid^  ttiat  incmve^enoes'i^cMalA 
ensue,,  if  the  doctrine  we  contend  f^Nr  ^muU^  PKWl  • 
for  that  it  would,  in  eflfect,  destroy  copyh^ma :  as^  m  that 
case,  for  a  term  of  ten  thousand  years,  oi^  one  fine 
would  be  payable,  (which  is  the  same  as  anin/rancbi^ 
ment).  But  this  argument  does  not  hold ;  for  no  aoibii 
will  lie,  at  law,  for  liot  admitting  a  tenant,'  as  ^ipears  by 
Bnlstr.  ;  and,  if  he  goes  i^^o  eqiii^',  ^  wiH  be 
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^bKgedto  do  equity;  miA  ihoiild  die  Chanc^or  direct  1757. 

di«  tenn  desired  to*  be  gnAtedl,  he  would  consider  of  a  J^^^ 

fiiw  prppGortionabl^.  to  the  length  of  the  term.  ,  ^^k 

It  is  said,  too,  that  lord,  (tenant  for  life)  might  hurt  j^gjug^f 

hi&.beir :  to  this  I  answer,  that  the  bw  does  not  regard  ^jty 

the  e^ltate  of  the  lord;  the  copyholder  does  net  derive  HCrtf. 
his  estate  oot  of  ^e  lord's,  but  claims  aoeonfing  to  die 
I  of  the] 


'  If  I  am  ri^ht,  this  introduces  the  cases  I  have  to  lay 

i»«fdra  your  ^rdsli^    DidkotCs  case^  3  Lem.  ft    Dyer, 

,  9Sly  s.  c,  though  not  stated  under  the  same  name.    This 

is  a  case  as  full  in  point  as  one  case  can  well  be,  to  war- 

mtt  another.  » 

There  is  a  short  nto  in  anodier  bode,  (Coiiii.  44&.)  of 
,no  ^reat  authority^  t  own,  which  goes  a  great  way  to 
pi^6vc  what  I  contend  for,  and  perhaps  much  more. 

_  As  what  I  have  mentioned,  is  the  residutioa  in  DeH- 
'^oU'^s  caicy  so  H  has  been*  followed  by  authors  writing 
^01:^  thiesulgect     CakA.  Beadfaigs  <m  Copyholds^  2d  edit. 

pi^  Hi'y.  where  what  I  hasve  ufged,  is  expiestfy  hod 

down.  , 

AH  ibgm  boolDr  prove,  that  frfieie  te  new  cAaife  is 
.aojuice^  no  new  fine  is  payable. 

-  '  '  *  . 

'    .  Mr:  doulif  e  canira\ 

,  f  wQoid  beg  leave  to  set  Mr.  Nor^oft  right,  ia  point  of 

^|cU   The  proclamation  is,  for  die  heir,  or  othefperaon, 

^amung  a  right  to  be  admitted,  to  come  in.    Likewise, 

they  are  not  said  to  be  admitted  accorcRng  to  the  tenor  of 


They  liv^  ^dyakr^yi  .otiij  ;fcflri  theb  grm-liBrmt^mi^tipmiA 
no  more  than  the  usual  fine  for  such  admittance. 

A  lawful,  jkid.of  eim  jo  Miril .  m  ceeMWft^l^tPiAnt 
grants  which  will  bmd  future  lords.  If,  then^  the  lord  of 
a  jafiaapv  Aa^d  maktf  gtaBtKfor  dofli^  ttalw,;Mli  ilo.iMre 
t})au.<»e  fine  whs  to  be  paid,  it  would  bMA  A^pa^^tmtti 
a  husband  to  bar  his  wife^  and  aUtbe  isaue  ffTtlteflMpv 
mg&i  daimiog  under  a  stttbatfenft  fiNr  a  TobiihieitxBM^ 
si^oratiott ;  for  grants  of  that  Idnd  wieuldr)diibrtfiMk  «• 
nothing  from  infranchisements.  .  •  •  ..<  t'j  r '.' 

Hamg  psemised  thus  va^i  Tw^  pieDdeciiatoillie 
question.  It  does  seem,  that  an  adnvMon  iaitKoessaqrio 
cnlilie  a  lord  to  his  fin^,  and  diat  sacDsws  lohaiv^  ^oan  Ihtr^ 
sens^  of  the  legislature^  by  .9  Geo*  L  chk i89«\.ts     1     . <  *v » 

The  question  then  is,  whether  an  executor  must  be 

:   .    -         '    '  .  .  .      •..)'»  :  'wi  ail-  rjlLib  1-  Jocv 

,  .  iMn  NorioKtf  in  the  course  of  rvdial.hq  oflbradt  td)rjpMici 
IqidsHif^  Jirgued  fiom  analogous  Inataiieesv  andtth^apni^ 
caKes ftom  the  books.  ,.ii,   nii 

As  to  his  instance  of  the  case  of  remainders,  that  an 
admisnott  of  the  frst  tenant^  is  tbe  jadnuBskoiiofrdk  iie 
subsequent  persons  in  remainder ;  I  admit,  that  is  sdyss- 
to  the  vesting  of  the  estate,  as  appears  by  4  Rep. ;  but  it 
does  nolftdm  thence  fdUow,  that  no  fine  b  do^,  fw^^hen 
their  estate. ccBMs  into  possetston^  eaA  fpa^cahap  i^ 
maNiderman  must  vespectirely  comeiri^iaiidlHdo*hbfeai^t 
and  tb^upon  a  fine  wiU  be  dae^      .  n  '    •  / .  •  ti  /  .vvi. 


o VtfhMdtd0MiWQr«f oi%isiMjr nitn« Mtiite^ otfMill;  tto'oM 

ifiiMpir  noit  'ttittni,  son  1110  wflKHSKm  WW  TetKoecL  ' 

But  as  to  the  case  I  was  about,  of  the  remainders,  the 
iiMiifiaildMiMM  to  Ifeat  purpose  are  ih  41^ 

tl«attt|r>)aBria  ocHcl;  ind  in  Cm.  Eiiz.  87«,  that  «a8e  i^ 
reiMvted^Etat'no^uQh  ponttakei^aotioeof^  And  «s  to 
the  aae^he  mentioiled  from  Crtk  £/i2.^  the  expresridn 
Sm  liUidhi&ettled  it  ^wns  onfy  a  dicium  of  PopAisM^  and 
not  to  the  point  then  in'questiDa* 

iHe>thkiil»vleiiqpedaoiniio31>r.,-  buiagraatinter- 
mkllato-anlherity  iMB'esci^ed  hun,  wfaidi  is  die  o{mHon 
oftt  vaty  leaMed jsidge,  m.  Lord  ATolf,  in  1  Mod.  lOSt. 
laO.  1  r€n/.  960c  s/  e.  Thoi^b  there  is  an  Hdrait^ 
tance,  yet  a  fine  must  be  paid  when  it  comes  tit  esse. 

The  case  in  3  Lev*  is  only  the  dictum  of  two  judges^ 
not  a  determination  of  the  court;  and  there  were  other 
gommdoi  fbviilbe  judgment  in  tiiat  case;  vie.  the  esidr- 
faitapcyiofithe  finet;'iaid  wbat  is  thivwn  out^  iMir;  hy 
the  judges,  will  not  weig^  much,  when  put^  agajoast^tht 
case  I  just  now  mentioned. 

•.,.-....-.'.■  ••     •  .      •..    •        r 

.  E  dMne-  now  tv  the  other  cases  my  leaned  friend  has 

-a  Xasit..9u'>Pyer,  351.  s.  c.  In  that  ease^  Dyer  him** 
seffi  gsiKidiet judgment  ofthe<  court^  and  therefore  his 
reptetiefiiit'sboKldvbe  most  relied  0n>  as  Leomird  was 
then,  I  believe,  but  a  young  not^^aher  sA  the  bar.  In 
Dyer's  account  of  the  matter,  not  a  syllable  is  said  foreign 


If^r.      Am  ^^m0itt»f^AmkfhE6ilpei\ib^Qm      UMHrfoiioifii  jifr. 

he  makes  the  court  go  upon;  which  is  H;  j^lfffi gif^ipfl, 
and  not  law. 


M^^m-   ^       •      ■  ■  ,»       mii.io.iR 


K.  B.  Executors  may,  in  copyhold  estates,  Ve  cbh^^i^^ 

a^nees ;  for  c^yholds  are  not  assets  by  dMoefit^  'ndPb 
the  hands  of  ejLecutors :  therefore  the  leases  ^hJkauiM  fla 


dower,  and  by  the  curtesy,  are  iM  apf>]iciMfef'i '  ^  -"^ 

'5Repe.18,a.    A verymataialcflft&iiiibli^ 
the  year  books.    29  JB.  %  4S.  SO  iS.  5;  iW    :'  ^^^ '    ^' 

This  aU  tends  to  shew/tfaot  Mi.LibmliHNriiaS^ 
insMMpafidls.  -,    V^ 

•  .    .  .  ^ 

Th^aalboiiljr  fiom  Calthtrpp  n  oplj  a  jh^^putnt  oCtiie 
lease  m  Leo$i0rdf  and  as  to  ,tba  <5|«,iihCof^^;^l4r. 
JVorlaii  himself  haxdly  relied  upon itt  .    i      '  ,r 

*1%0  krsfstnceof  fl«d)tnidt'i»  ^ 
16#d^*  for  the  stdte  of  fbe  ind^^^'  »H  MnsUfefed  as  a 
oontinuance  (rf'the  husband's  esbM  bidy^,  itid  is  called  in 
MqeqTt^boqlusnesBQnQSoeoce;  ,  .  ,  ^  .       ^       <;> 


Mr.  Norton^  in  reply. 


Mr,  Gould  hasgranted^  tliat  the  admission  is  the  gi;nind 
of  the  fine.  » ;,•         ' 

As  to  the  inconvenience  which  has  been  boggustasl,  iha 
argument  built  upon  it  receives  this  answer:  vo/enliaws 
^  injnrixji.  If  the  lord  admits  for  a  k>ng  term,  it  is  his 
own  fault ;  he  b  not  obliged  to  do  it 


^'1  ^pj^ignAf  th^  0lBto  of  the  <saM  aoe»  Uttmul^  ny 
<dtaiifWti<ff^,  tlttjt  'they  woe'iidimttaii  aeokmlbg*  to  Ae 
Mk^  df  tfie  inttt  but  tet  ifae  case  sptak  fbr  itrnUf  liwtvki 
^MpiS  mMeh  '    '  /     - 

Mr.  Gou2t/  agreed^  that  the  admittance  of  the  particular 
^fjf^tfifa^jBuffifdfnt  to  vest  the  estates  in  remainder;. but 
^qt,/so  f  ^^  tp  rob  the  lord  of  his  ^e ;  for  the  securing  of  ^*  B. 
,vhjf;h^  (pgr  tb^  ^ntlemen)  a  shadow  ot  an  adniittance  is 
to  be  kept  up.  But  the  cases  do  not  warrant  thb  dis- 
tinction. The  case  Mr.  Gould  mentioned  from  1  Mod. 
«^  ^flHyh  P^  P9  ^^^  ^  **?  makes  it;  biit,  if  it  was, 
the  case  in  8  Leth  i»  aAer  it,  ^nd .  determine  upoi^cciii- 
siden^tion  of  all  the  cases  that  ha4  gone  before ;  and,  as 
tli|l9  Ifpst  fiv{$9  H  U  t^  best  authm 

Mr.  Gmtld  has  endearaured  to  fritter  down  the  ease  in 
ZaMi. :  his  observationa  were  ingenious,  but  will  not  hdd ; 
-'SAr,  1  apprehend,  it  UfScto  no  dHftrenoe,  whether  the 
husband  was  in-  as  asslgiifee  or  not;  mA  I  onist  dbo 
observe,  that  ZmmiM  i%  in  geneaal,  a  Tieiy  gbod  le^^ 

.    ,    .  ..of  t)iia  matter,  sent  the  following  certificate 
•  f>   o     .  !  if»ta  Cbaooary : 

Having  heard  counsidon^bodir  sides,  and  constdered  of 
this  case,  we  are  of  ojnnion,  that  the  surviving  executor  of 
John  Tajflofj  the  surviving  trustee  of  the  tiBrhi  of  ninety- 
nine  years,  ought  to  come  in,  to  be  admitted  tenant  to  the 
copy  notd  premised  in  question ;  and  that  the  lady  df  the 
manor  wiO  be  entitled  to  a  iio»y  upon  such  admittance. 

Mansfield. 

I  »      ..  "  .  ,  .  •  •        » 

T.  t)ENIS0N. 

»•        '  »  ' 

M.  FobTEB. 

J.  !E,  Wilmot: 
Feb.  24, 1767.  •        . 


'.M-.X 


>{l  i  t   '  t 


i  •*.'•'!  '.  ■   <     111      '.I'a  ,'ii;ii!* 

THE  KING  <i^..GAY£B,£B<u-n<rrK4j>.  .{<i. 

The  sessions      Two  jastices  of  the  peace  dppoihtdd  ift'i^'dRncnml^ 

havinff  rC-  j^^^g^  Gayer,  Esq.,  and  another,  overseers  of  ihe^^o^'it 

sons  for  the  parish  of  Rockbear,  in  the  county  of  Devon ;  and,  on 

quashing  an  ^ii  appeal  to  the  sesaoni,  the  said  appoiflttiiin^'^  fer  as 

dees  by  ^*  related  to  Mr.  Gayer,  was  quashed,  and  the  sesaoiis 

which  a  ma-  gave  thA-  reasons,  as  fdloVs ;  viaL,  **  It  app^n^  t&'tb 

gistrate  was    ^^  court,  that  the  said  James  Gayer  was,  at  the  time  of 
appointed  ^^      ,  ,  i    ,  i         n  ^   h 

overseer  of     ^<^  noinination,  and  had  been  for  many  years  Defpre, 

1^?/*^'        and  now  isr,  an  acting  justice  of  the  peace  of  fhis  cOumV, 

unless  such  ^^■^^^^ding  within  the  said  parish,  of  12.,  and  a  suWaiitial 

reasons  ap-     householder  theire;  and  that. other  suflicient,  substantial 

pear  clearr^    householders  are  resident  within  the  said  parish,  JTor  the 

to  have  been  ^cHng  of  sudi  office ;   and  that  the  said  James  Gdyer 

the  only  ones  then  was  a  lieutenant  of  marines,  on  half-pay.^ 

acted  upon,  *  , 

sufficient  '         i  \ 

cause  is  not   '    A  rule  having  been  obtained,  hfet  teruii  to  quadi  the 

manifest  to    -^^^  ^r ^^',^^  * ■  »;  #. t  ../:■)•  >•»-»■  t 

ihecourtfor   order  of  sessions, 

reversmg  the 

decision  Mr.' GowW  now  shewed  caufee* 

founded 
upon  them. 

1  Burr.  245.      The  question  i$,  whether  an  acting  jukice  of  peace  ckn 
•    •  be  well  appointed  overseer  of  the  poor? 

.  Should  thatdoctrine  be.establish^,  great  iiicdnveiriences 
would  ensue ;  for  if  one  justice  may  be  appoliii^  to'that 
office,  all  may.  Overseers  ^e  subordinate  to  tlie  justfces 
of  ^Kjace,  and  under  their  control ;  and  every  tiling  Diey 
are  to  do  is  to  be  authorized  by  the  direction  of  oiie  or 
more  justices  of  peace. 


Under '3  and  4  W.  and  M,^  c.  S.  §  11,  overseers  are  \J57. 
not  to  relieve  persons,  unless  by  order  of  vestiy,  oicSb, 
justice  of  peace  residing  within  such  parish ;  or,  if  none 
there,  then  in  a  parish  next  adjcnaing;  (which  wotds,  I 
appreiiendlrne-iiot  diiecCD^'onSy.)  Sil|^poi^,  tb^,  there 
was  a  ^ngle  justice  of  peace  living  in  a  parish,  and  he  |^  ^^ 
s^)a]^  |l9|^  aigppwiit^  what  eouldi  the        ./.    !  ( 

^^.  dp,  .tf  4.  vestry  refu^  to  relieve  them?  ^         u     .  ...» 

]^^de^  no  peracHi  invested  with  one  dSc^  shall  be     r.  . .  •  ^1.. 
obljged  to  take  another,  incompatihle.    4Jnst«  810,  about   '  '•    '|    * '  ^ 
foj^X^^  &q„  being  appointed  justices  in  eyre^  &a  .. ,  .   i  .  • .. 

A  justice  of  peace  is  never  to  be  bound  to  tal;e  an  .  .  ^ ,..  1,!! 
office;  if  be,  does,  his  office  of  justice  of  peace  ceas^.  .  •  ^  •  > 
JLftmb.  £irenk  Lib.  1.  c  14  fol.  78. 

.,1  OMght  j-est.the  case  on  these  authorities^,  but  I  will      *         '  •') 
refer  jour  lordahip  tp  one  or  two  more  particularly  iu 
pciint     C!ro.  Cflr.  586.    9,Salk.&n. 


I  rest  this  upon  the  defendant  being  a  justice  of  peace. 
Indeed,  t}ie  other  excuse  teems  not  vend  of  foundation,  as 
he^.is  t|iereby  liable  to  be  called  upon  diat  duty  at  any 
time^  and  the  case  of  B/gfmond  v.  4^.  BotofpVsy  Jidr 
fa/e,^  Rep.  in  Chanc.  l^Sti  is  extremely  atippg  to  thia 


T^e^office  of  overseer  is  one  of  trust ;  therafc»fe,  not  to    , 
be  executed  by  a  deputy :  Cro.  Eliz.  187.    But,  though 
it  might  be  executed  by  depu^,  yet  shall  not  a  person  be  ' . 
bound  to  find  a  deputy,  who  |b  mt  obliged  to  execute  it 
himself;  because  he  would  be  answerable  for  his  deputy.. 
Stone's  CB^,  1  Lev.  865.    Evendon's  case,  £  Sir,  1148.    /-     . ,  \ 


!    •     *■• 


I 


N9Ta:&icnriC438s>iarrK«'9rfiMf 


Ti^K^       ought  tibd  ^bom^A  ha^mmk  tfaer  tevaial  «&mi^  oMi: 

jg^  jf^  mM^  fertoH  ttocitt  1)e< »  judgD  p<wdfaigi0iitthg)iliiwifihf* 
•ilA^wMd  firam  4lifin6e  ^diik^  11^ 
a])dac|jwiuiiiAvQcg|ii>2  dial  ifatfiMnt^otillir.pivtf^^ 
militaiy  afffurs,  wheie  the  poit  ota  gpHaeni,  •ttdini'ffuigsi) 
cimiil  Qmei  M  fine  pcttDOr  Nmr  oui  4)  cmmvK^Jbr^fii 
jury.  ^.  N.  B.  157.  »^mn  46^  Ifrise^  ^  Cmi 
Car.  S.  C.  8  JbM^»  462.  S^n  698,  whenr  the  only 
pbjectioii  was,  that  the  applieatiofi'^vrautDOi-eaBlf*  '  ibrr. 

Ha  also  tegued  laqfify  oil  difr  {rbJkgtt  oEar^^ 

Mr*  thrtan^  €  €ontra\ 

This  appoiatmeiit  ia  under  die  4M  «£  mt^  irinch 
•taiate  eMp«w«r8  Ike  jwliee*  of  pav*  tOdapfhnfe^tevi 
three,  cxr  t>vv«,  subUaniiai  hmitehoUenfiytAmai  enep^Mi' 
of  any  person ;  and  it  cannot  be  said  that  Mr.  Gtyer 
wanta  that  anfcatfe^aBeiy  qiiftHioBtiaB;  -    i.  ;•!>'.:  ji  J 

I  pmy  tentuaa  to  lay  the  txggqilfai»on  it  oealit  |ipjlii> 
being  a  halfifiay  officer  of  marines  4Nit  of  tiie«case^aatbBt 
mabrtieD  on  wfaiob  ttet  ^  Wk  fai  S'fiAoNiJIi^/]^^ 
is  dnned  to  be  Uw  ia  So  W^tUmr  ¥mfUl%tmk^^Kfk  itilv 
8S8,  and  ehavk&Bubir,^.  '  11iiediw>talu»fiofle>*i 
t0AetiboilR«i»HMelfs.Oay«^Mttiu^^  ^^.e^bieti^il^ 
M  aadngt^jpaMipd'ei  pefwa«  imi  tft  eiq3^4liitylc>ii^^ 
BMd,  tbeinvooffieesialieiincenipatihle  it  wmii]^id><b^> 
Mr.  Goa/i^^  that  some  aaa  are  to  be  done  byivjusde^ 


But  vujdimt  answer  ocean  to  dib 

Siitriiiing  jagxflaB>  to  bciiiiMiyrtiMg^  (lAkhi  I  by 
1)01  »M»m  adridt)  jwC^aa  it  is  agveed,  that  this  is  a 
inhiilfcwirikofani-atdafwity  laay be  appobte*:  aawtaUe 
ift thi iMadNMeoffioer oClha jiifl^  yet^ I «oilcm^ a 
jiMm^fi^iteiiWMld  to  iM  cffloB.  t  Xm  B88.  1 
Sj^.85&S^  &  ▲  iranatt^  or  aii  iofint^  aiaj  be  af>. 
^pfkBi^jmmM»t[A^  an  caaoal*  imfc  yiir|nie  k  the 

th5Q<ii>  justiQ^  af  i^ape,  and  «ne  tenimt ;  9tm»i4kigi0  tb^ 


imdn^cin  dKPpaiUi, if  tberv  L9iOM;'  but  I >appieb^^       17971 
that  fait'  of  iba  act  is  moAf'  Jbreelory,  airid  detaiw   ,^]^^.  ^ 
OBiftittiiiMfaiDttbeeiiauids^iatpo^  Z^ 

it/vas;acoQBi«Ey5  that  the  acu  of  this  gmdeaBaii  m^m»» 
se^y'sHoidd  be  sdperinteBded  by  hiitaielf  in  his  eafMksty 
of  jvafioeiof'tfae'peaoa^  there  would  be  weigbt  i*  Mr*  g^'gj 
GeiUkri^fllgiiliiaiiei  butasodwrj^^ 
wmiUibe'iioifiBlurarof  jiSBtaoe;  whiohisaH  annaer  tcyall 
th&asgifliieau  on  that  head^  •  Ia  the  easM  pat  Aom  •!> 
hit,  diere'wmild  be  a  fidluTe  of  justice,  as  an  appeal 

.:AlB  to  AeolyeotiBMaaJliaflid  iJT.  and  M. :  in  that  «l^ 
the  daoae  relied  on  is  idBaectary  oBlyx  hmairflj  when  k 
justioe  b  named  overaeery  he  ceases  to  be  a  justice,. at 
least  in  ragaiid  toi  the  poor^  ia  sa^nt  of  that  pacishtir 
.  township;  so  that  other  justices  might  be  applied  to,  and 
ibeu  the  aiywwnt  of  inoonyenience  Tanishes. 

Thecaaesof  privity  are  nothing  to  the  purpose*  I 
de.'iiat  knoii  any  ease  wlMre  justiee»  of  the  f^ace  ha?e 
pamlegeaQQared  thoBiii  if'lheybanre.a  righto  it,  let  Ma 
Gajirritiis  ottlhirswt-qfpgifikgeh 
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Ijij,        doctrine  now  oontended  for,  there  oobld  be  do 
"^"^        appcnnted;  for  I  am  wanwited  by  a  late  lenkitkn^  (^ris«^ 
The  King    j^^  ^    Laxdak  et  of.)  to  say,  Aat  a 
caaiiotbeknade. 


1^  ^^  Loid  Mansficldy  C.J. 

The  general  quesdons  of  iiMXiinpat9oifil7,  and  pri- 
vilege, as  they  have  been  argued  at  the  bar,  are  of  greal 
extent,  but  not  here  necessary  to  be  entered  in^. 


The  present  question  turns  in  a  narrow 
Here  was  an  order  of  justices.  The  party 
appeals  to  the  sessions,  which  relieves  him.'  The  \ 
had  no  occasion  to  set  forth  their  reasons  fir  what  th^ 
£d ;  but  here,  it  19  said,  they  have  given  reasons,  mi 
therefore  they  must  stand,  or  fall,  by  them. 

The  question,  then,  arises  on  the  reiMms  they  have 
g^ven.  If  they  give  a  reason,  clearly  wrongs  and  that 
appears  to  be  the  whole  reason  they  went  upOBy  then 
th^  order  is  bad ;  but,  if  they  only  return  half  tiieir 
reasons,  the  order  does  not  appear  dearly  wrong.  Htie 
'it  does  not  appear,  that  they  have  returned  Arir  whole 
reasons.  There  posnbly  may  not  be  a  sufficient  number 
of  justioes,  without  this  gentleman,  to  hold  a  seBeions ;  imd, 
if  there  is  a  possible  reason,  we  must  not  quash  the  otdtr 
of  sesnons,  as  that  court  had  full  jurisdiction  in  the  matter. 

I  take  it,  that  a  deputy  could  not  be  appointed  in  this 
office,  (except  in  a  particular  case,  under  the  act  of 
toleration)  but  that  it  is  not  necessary  to  deternine. 

I  do  not  go  at  all  upon  the  merits  of  the  question;  hot 
rely  upon  this,  that  it  does  not  appear,  they  have  retiumed 
all  their 


ilOTSBft  OF  CASUS  WS>  KinOfefe. 


^^ 


rMt  mtig 


nnraf  iheJHTroidjr:  nd/.tf  Ckegr'iiad:  letunttfl  the  cndbr 
without  any  reasons,  it  had  been  good.    'Wm^m^Bopptme        '  ^* 
any  possible  reason  which,  is  a  good  one,  to  support  the    ^^n.^^ 
order.     Perhaps,  as  my  Lord  Cl  J«  baa  pad^  tbeia  Inay       .flC.jy. 
iH^  hmm  sofviMit  niaanber  of  josCioes^wtkinit  Mr.iSffyer, 
itoAK>Iikdb0s«niaiis^  Ir; 

iZcfo:  V.  Inhabitants  of  Spalding.  The  order  declared, 
4bt|)fwt  l^gdtflQfttlamant  of  <^.  was  in  JC.,  by  roa^on  of  his 
. faawi^'facemian tapyrcntiop  tfavQ.  ilt.waa  moved  ^fta^i 
<lJMa<ArdbtS  baasiiae  'k.wat  .not  alleged,  hehad 'Jifr|Ki 
Hbtr^;  ihrtydi^;  ibat  the  onut  denied  U,  baoanse  the 
rJWsoO'^amneA  fwK*  a^vi^'^i^  but  an  imperfect  natfom  ' 

Foster  J  J. 
^/r.|f^^iMti«0MnrtuRi  reasons  that  ooBcIude  a^nstjheir 
f 0l#er«  th^.9fd«r  M  ML; .  bit  not  if  they  jr^ium  ini]MK%t   . 
»iMPqpiN)ol>»i    I  fbwld.  be  uRwilling  to  ^etiter  i«to.^ 
fiiiifiliwrihiliHy  of  die  .offices,  for  it.  would  make  .such 
4f|g)intaN^fca  btdy^thovgb  a  juatioe  VK»k  th^  c0i<»(«i|ieii 
il)^..  yK^HlptM^jr^  for  the  gopd  of  the  pariA;  .wd  be 
.9tmldt  ba ifoUe  tp  actiaRs. for  what  he  did.    It  baabeen. 
)Mdd»  4ik«fc  ^  jvdge  of  thia  eowt  boUing  the  c^oigp  -fpf  a 
^jadge-of  dlM^.  C  £*»  vacali^  hia  seat  in  this  oourt 
-  *■»     .."*'.<•■»..«.'■.  ■    .  •  ■  ■  ■    .  •    '.   .'.' 

Rule  discharged. 
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GOSS  agt.  NELSON. K.  B. 

Apromissory       Mr.  Gould  shewed  cause  agunst  a  rule  for  arresting 

J^jLwe  to      *^  judgment  in  this  case. 

one  when  of 

age,  that  The  action  was  in  assumpsit^  upon  a  promissory  note^  in 

fully  stat^     these  words :  **  I  promise  to  pay  to  J.  S.  *£lOO,  when  he 

by  mention     ^all  attain  the  age  of  twenty-one  years,  which  urill  be  on 

of  the  day,     ^^e  26th  of  June,  1750,  for  value  received.  Dated  in  1787. 
&c.,i8anun-    .,,,/.,  .         .  ,     . 

conditional      'And  whether  this  was  such  a  note  as  an  action  might  be 

engagement;  maintained  on,  was  the  question. 

and  within 

the  Stat,  of  3 

and  4  Ann.,      Mr.  Gould  contended,  it  was  debitum  in  pr^senti^ 

^*o^^\^^   though  solvendum  in  future;  and  took  the  distinctkm 

1  Burr.  226.  ,       ®  ,  -^  i    ,      , 

S,  C.  between  notes  that  must  necessarily  be  due  some  tune  or 

other,  as  on  the  death  of  J.  «S'.,  &c. ;  which  must,  though 

the  time  when  is  uncertain,  and  notes  which  may  never 

become  payable,  as  when  J.  S.  marries;  and  cited  Siu 

1S61,  and  a  MS.  note  of  the  same  case,  where  Lec^  C.  J«, 

said,  the  act  was  to  be  considered  as  a  remedial  law,  and 

referred  to  a  case  which  is  now  reported  in  Sir. 


Mr.  Caldecotf  in  support  of  the  rule,  urged,  that  the 
debt  was  contingent,  and,  if  J,  S.  died  before  twenty-one, 
nothing  would  be  due ;  and  the  calculation  of  the  time 
here,  must  6e  interpreted,  "  if  then  livingl^  He  like- 
wise said,  that  this  was  not  a  note  for  the  benefit  of  trade, 
and  so  not  within  the  act. 

Lord  Mansfield,  C.  J. 

Had  the  note  been  to  pay  ^100  on  the  S6th  oFJune, 
nSOf  I  suppose,  there  would  have  been  no  doubt  of  its 


Nelson 
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being  within  the  act :  and,  I  think,  it  is  the  same  thing 
here;  for  he  becomes  an  actual  debtor  by  his  promise, 
from  which  he  cannot  be  set  free,  without  an  express 
clause  to  that  purpose ;  and  therefore,  being  an  absolute 
debt,  to  be  pcdd  at  the  time,  whether  J,  S.  be  then  living, 
or  dead,  it  is  clearly  within  the  act  Indeed,  in  the  case 
of  a  legacy,  it  would  be  otherwise,  as  appears  by  the  dis- 
tinction in  PaxcleV%  case,  between  an  absolute  legacy  to 
be  paid  at  twenty-one,  and  a  legacy  when  he  attains 
twentjf-one.  The  first  vests  immediately,  the  secoad  not 
till  he  attidns  twenty-one ;  and  this  distinction  courts  of 
equity  borrowed  from  the  ecclesiastical  courts,  who  have 
concurrent  jurisdiction  as  to  personal  legacies,  and  equity 
has  conformed  to  it,  to  prevent  any  contrariety  pf  de- 
terminations :  but  in  legacies  out  of  lands,  (where  the 
ecclesiastical  court  has  no  jurisdiction,)  courts  of  equity 
depart  from  the  rule;  the  fctundation  of  which  is,  that 
the  time  is  a  substantial  part  of  the  gift,  and  not  to  be 
<£vided  from  it;  but  this  interpretation  holds  only  in 
that  case  where  it  is  a  direction  to  aA  executor ;  but  here, 
it  is  not  the  case  of  a  direction  to  a  third  person,  but  his 
own  absolute  promise. 

Rule  discharged,  and  postea  delivered  to  the 
plaintiff. 

Jlnente^  Wilmotj  J. 
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VINTNERS'  COMPANY  agl.  PASSEY. ^K.  B. 

A  power  Debx,  brought  )jy  the  company  against  the  defendant^ 

vested  in  the  f^  £t^^  penalty  of  a  by-law.  The  declaraticm  states, 
wardens  of  a  ^^  ^^J  ^"^  *  company  by  prescription,  and  eonfimied. 
company,  by  by  charter,  and  have  power  to  make  by-laws ;  and  states 
a  by-law,  ^^  byJaws  made  accordingly:  1st,  that  it  should  be 
and  so  many|  lawful  for  the  master,  wardens,  and  court  of  assistants,  to* 
freemen^  as  choose  such,  and  so  many,  of  the  yeomen  of  the  company^- 
meet,  to  be  ^  ^^  should  see  meet,  to  be  of  the  livery ;  and  that 
of  the  livery,  each  person  so  elected,  should,  on  notice,  comein,  and  be 
ndt7ibr  fe."  admitted,  and  pay  a  fine  of  ^81  85.  id. 
fusal,  &b.,  is 

legal,  and  /£j  by-law.)  That  if  any  person,  so  chosoi,  should 

cannot  be  \       ^       /  .         j .       ■.    .      -. 

used  oppres-  n^l^t,  or  refuse,  to  come  m,  and  be  admitted,  or  to  pay 

sively :  any    guch  fine,  he  should  forfeit  <£25  to  the  company.    That 

cSe"of  1^  be-  «n  *!»«  ^  of  June,  1765,  the  defendant  was  duly  elected, 

ing  properly  (being  a  yeoman,  and  freeman,  of  the  company,  and  a 

to  be  sub-  person  fit,  and  able,  8cc.)  to  be  of  the  Hvery :  that,  on 
mitted  on  a  *^.  ,  ,  .  , .  V,  11.  11  ,  ,  i. 
plea  of  nf7       notice,  duly  given  him,  of  such  election,  by  the  clerk  of 

debet ;  and  ^e  company,  he  refused  to  be.adipitted,  &&,  and  thereby 
comu'nSt    forfeited  ^«6.  •  . 

requisite  to 

a  member  of      jhe  defendant  pleaded,  1st,  nU  debet :  My,  that  there 

thecompany.  ,.  .1/.0       1         1         '1^ 

1  Burr.  235.    ^^'  ^^^  "^'^  ^^^  whereoi,  &c.,  have  been,  m  the  aty 

S.  C.  of  London,    twelve   companies    of   hvery,   which   are 

called  the  twelve  companies ;  and  there  are  other,  also 
of  the  livery,  called  the  inferior,  companies:  that  in 
1697,  the  court  of  lord  mayor,  and  aldermen,  made  an 
.  order  of  the«city,  that  no  person  should  be  of  the  hvery  ^ 
of  any  one  of  the  twelve  companies  who  had  not  a  fortune  of 
i'lOOO,  nor  of  the  inferior  companies,  unless  he  had  jSBOO; 
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and  aycn,  that  the  vintners'  is  one  of  the  twelve  com-        1757, 
panieS)  and  admits  himself  a  freeman,  &e. ;  but  that  he    ,    ^""^ 
had  not  a  fortune  of  cflOOO,  at  the  time  of  his  election  to  Vintnees' 
the  livery.     Demurrer,  and  joinder,  &c. 

Mr.  Williams,  for  the  plaintiffs. 

How  far  the  mayor,  and  aldermen,  ^n  make  by-laws,  to , 
restrain  the  particular  companies  from  making  by-laws 
within  those  companies,  warranted  by  charter,  or  pre- 
scription, may  be  a  point  of  great  consequence,  but 
cannot  here  come  in  question,  as  the  plea  is  ill.  1st,  It 
does  not  shew  by  what  auth<H*ity  this  court  of  mayor,  and 
aldermen,  Was  held,  ^ly.  Nor  wliich  of  their  courts  it 
was,  for  they  have  several,  for  different  purposes.  8dly, 
Nor  irhai  authority  they  have  to  make  such  orders.  It 
cannot  be  by  common  law,  nor  is  there  any  statute  for  it ; 
therefore  it  caii  only  be  by  custom,  and  no  such  is  set 
out. 

Serjeant  Martyn^  for  the  defendant,  admitted  the  {dea 
to  be  iU,  but  took  tlie  fcdlowing  objections  to  the  de- 
claration : 

1st,  That  the  by-law  set  out  in  the  declaration  appears 
t»  be  illegal,  tod  therefore  v<nd  Sdly,  The  declaration 
does  not  shew,  that  the  defendant  had  notice  of  the  day, 
&c.,  of  holding  a  court,  that  he  might  coiae  in,  and  be 
admitted* 

1.  I  allow,  the  power  of  making  by-laws  is  incident  to 
ev^-oorpomtion ;  but  they  must  not  be  oppressive,  but 
agreeable  to  common  law,  and  for  the  good  of  the  com- 
munity :  and  are  to  be  construed  strictly,  and  more  so 
than  customs;  feat  many  things  may  be  good  in  a  custom 
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1757. 


YlNTNER8^ 

Company 


wbich  would  not  in  a  by-law ;  and  the  rule  is,  to  construe 
eyen  customs  stnctly.  Here  is  room  for  manifest  op> 
pression :  for,  by  this  by-law,  the  company  may  call  who 
they  please  to  the  liyery,  without  regard  to  drcumstances^ 
&C.)  though  so  large  a  fine  is  to  be  paid  as  may  run 
him ;  and,  though  he  is  a  member  6[  the  company^ 
he  is  bound  by  such  by-laws  only  as  are  reasonable,  and 
warranted  by  the  common  law.  3  Lev.  293.  Rat/m. 
446.     Comb.  921. 


2.  It  appears,  that  this'court  of  assistants  is  held  at  un- 
certain times ;  that  the  master,  and  one  warden,  may  hold 
one  when  they  please ;  and  it  was  therefore  impossible  for 
the  defendant  to  know  when  to  come  in,  and  be  admitted, 
on  a  general  notice  to  come  to  the  next  court ;  but  they 
should  have  marked  out  the  day,  and  hour,  precisely. 

Mr.  WUliamSy  in  reply. 

These  objections  have  been  dilscovered  since  the  plea 
was  put  in;  and  are  now  raised,  after  an  hundred  y^ars 
acquiesomce  under  this  by-law,,and  after  it  has  been  can* 
vassed  in  many  courts,  as  appears  by  several  adjudged 
cases,  and  no  such  exceptions  were  then  taken.  5  Mod, 
319.  Raym.  446.  I  take  the  rule  to  be,  that  by-laws 
are  not  to  receive  so  rigid  a  construction ;  but,  being  made 
by  persons  not  supposed  to  be  acquainted  with  l^ml 
forms,  are  to  have  a  more  favourable  construction  than 
proceedings  in  courts  of  justice. 

1.  As  to  the  present  by-law  being  unreasonable,  in  leav- 
ing an  arbitrary  power  in  the  master,  and  wardens,  to  ap- 
point who  they  pleased,  the  words,  suchj  and  so  vMny^^^ 
they  should  see  meet^  confine  it  to  proper  oI^Ci;t^i>and  k 
would  be  vain,  and  ridiculous,  to  set  out,  and  enumeii^tOt 
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theparticuliir  incapacities  of  infancy,  insanity,  &c.,  by  way 
of  exception,  as  was  held  in  the  case  of  the  sheriffs  of 
London,  Carth.  480.  So  5  Co.,  Rooke*s  case,  this  dis- 
caption  must  be  exercised,  according  to  law,  and  reason ; 
and  the  ordinary  way  of  pleading  these  sort  of  by-laws  is, 
as  here,  with  an  averment,  that  the  party  was  fit,  and 
able,  &c ;  which  evinces  what  I  have  just  now  said,  and 
bis  incapacity  may  be  taken  advantage  of  on  nil  debet. 
1  Lutw.  402.  '  Carth.  483. 


1/57. 


Vintners' 
Company 

agt. 
Passey. 

KB. 


£.  As  to  his  not  having  notice,  the  by-law  requires 
tione  of  the  day,  or  hour,  of  holding  the  court ;  but,  as  he 
is  a  member  of  the  company,  be  must  take  notice  of  it; 
and  the  by-law  only  requires,  that  he^should  have  notice 
<|f  his  election,  which  he  had  here  by  the  company's  derk ; 
besides^  this  could  only  be  form,  and  here  the  defendant 
has  admitted  the  notice*,  &c.,  by  pleading  matter  of 
excuse,  and  not  demurrmg  specially  to  the  declaration. 


Lord  Mansfield,  C.  J. 

The  {dea  is  admitted  to  be  bad;  and  the  principal 
objecticm  to  the  declaration  is,  that  the  by-law  is  bad ; 
but,  as  it  has  stood  an  hundred  years,  and  received  the 
confirmation  of  courts  of  judicature,  as  appears  by  die 
cases  cited,  I  should  be  cautious  of  overthrowing  it  on 
any  new  objections  now  made.  But  here,  the  present 
dbgection  admits  of  one  general  answer,  from  the  case  in 
1  Lutw.  40S,  that  the  defendant  might  take  advantage  of 
his  unfitness,  on  nil  debet ;  and,  certainly,  the  discretionary 
power,  to  be  exercised  as  they  see  meet,  must  be  inter- 
preted according  to  reason,  and  justice;  and  neither  a 
beggar,  notable  to  pay  the  fine,  nor  an  infant,  or  mad- 
man, who  are  incapable  of  serving,  can  be  proper  objects 
of  it;  therefore  this  might  be  taken  advantage  of  in  the 
manner  I  have  menuoned. 


5(H» 


1757' 


Vintners* 

COMPANT. 
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As  to  th^.  want^of  notice  when  the  court  would  be 
held;  the  defendant,  as  a  member  of  the  corporaticKifWM 
IxNiBd  to  take  notice  of  that. 

Denison^  J.,  agreed  with  the  C.  J.  in  both  points ;  and 
said,  the  rule  was  to  allow  a  reasonable  construction  of 
bjr-laws,  aaod  not  to  presume  them  to  be  Toid. 

Judgment  for  the  {daintifs. 
Absent.y  Foster,  &  fVilmot,  Js. 


Bail  are  not 
exonerated 
from  a  debt 
once  fixed 
upon  them> 
by  their  prin- 
cipal subse- 
quently ob- 
taining aoer- 
tificate,  as  a 
bankrupt. 
1  Burr.  244. 
S.  C. 


WOOLLEY  agt.  COBBE. K.  B. 

Mb.  Gascoioke  obtained,  last  term,  a  rule  to  ahew 
cause^  why  an  exoneretur  should  not  be  enteped  <xt  the 
recc^piizance  of  bail,  the  opginal  defendant  being  beoonaa 
a  bankrupt,  and  having  obtained  hia  certificate;  and 
the  money  levied  on  the  goods  of  the  bail  not  be  returned : 
on  5  Geo.  II.,  about  bankrupts. 

,    Mr.  Norton  now  shewed  cause^against  that  rale* 

If  a  certificate  is  obtained  pending  the  aotaoa,  and 
before  the  bail  is  liable  to  the  debt,  the  owrt.wiU  do 
this  f  for  a  surrender  in  that  case  would  be  m^iatoiyy  as 
the  body  is  discharged  by  the  allowance  of  the  oertiftaa|ei.. 
and  9uch  order  is,  in  that  case,  made,  frequently  by 
a  judge  at  his  chamber^ 
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Httre,  th^r  own  affidavit  is  a  Buffident  answer  to  their 
application.  On  the  11th  of  May^  bail  was  put  in ;  on 
tji^.  21st  of  May,  the  commission  issued ;  on  the  18th  of 
jiugustj  the  certificate  was  allowed :  before  which  time, 
▼iz.  in  Jufffy  judgment  was  had,  and  execution  executed. 

Till  the  certifieate  was  obtained,  it  did  not  appear,  lliaft 
it  ever  would  be  allowed;  therefore  the  bail  should  have 
•unrendered  their  prindpal  in  time. 

Lord  Mamfieid^  C.  J. 

The  distinction  is  a  very  plain  one.  If  the  proceed* 
ing  against  the  bail  is  after  the  certificate,  it  is  nugatory; 
because  die  certificate  is  the  some  as  an  actual  payment. 
But  this  is  a  very  different  case ;  the  goods  being  taken 
in  execution  inJufy,  from  which  time  the  bail  became 
thebr  principal's  creditors,  and  the  plaintiff  had  it  not  in 
bis  power  to  assent  to,  or  dissent  from,  the  allowance  of 
the  certificate. 

DeniiOfiy  J. 

The  prooeedii^  against  the  bail  were  r^ular;  because^ 
befttt^  the  certificate  allowed,  the  bail'  might  hove  sur- 
rendered  the  prindpal;  which  would  have  disdiatged 
them ;  but  they  slipped  that  opportunity,  for  the  debt 
was  fixed  upon  the  bail  before  the  certificate  allowad. 

The  debt  (for  any  thing  that  appears)  might  not  have 
been  contracted  tiD  after  the '  bankruptcy  committed. 
Suf^xMe  the  bankrupt  had  died  before  the  allowance  of 
hit  certificate,  would  the  bail^  in  that  case,  have  been  dis- 
diafgted? 

Rule  discharged. 
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GOODTITLEConthedemise  of  JOHN  HA  YWARD,) 
agt  WHITBY. K.  B. 

Under  a  de-       This  was  a  case  reserved  at  Lancaster  assizes,  which 


stated  as  follows ;  viz. 


vige  to  trus- 

teesy  and 

tlieir  heirSy 

during  the  Ralph  Baie^  gent,  8eised>  in  fee  of  several  messuagety 

two  nephews  ^^'>  ^  ^^9fU  ^  ^®  county  a[  La9ica$tef\  by  his  last  will 

of  the  tes-      and  testament,  dated  the  SSd  o£' August ^  17S7,  devised 

tator,  and  ^^^foUows;  viz. 

upon  the 

coming  of 

age  of  each,  «  j  g|ye  aU  my  rndsniages,  be,  unto. the  Bevcfsnd 

to  them  both  Thomas  Hayward^  and  John  Baies^  and  their  hnrt :  in 

and  their  trust  that  they,  and  the  survivor  of  them,  and  his  heirs, 

mainder  in  **"'  ^^  ^^'  P^^  *®  ^^^  *^'  ^^  *®  *»««>>«  «Pf 
fee  is  vested   maintaining,  and  putting  out  in  the  world^  of  Thomas^ 

imnaediately  and  John^  Haywajrdj  sons  of  Ralph  Hayward.  ,of 
mthene-        „,       .     /       ,     .        :,    .        .      .,.  ,  "^  ,  , 

phews,  which  ^Yarnngtouy  dunng  theu-  mmonties:   and  when^  and 

IS  not  con-  as  they  shall  attain  their  ages  of  twenty-one  years^  my 
Sie^shdl  ^^  ^  ^*  ^®  premises  shall  be,  and  renudn,  to  the  use 
have  attain-    of  them,  the  said  sons  of  the  said  Ralph  Hayward,  ifaeir 

ed  twenty-      heirs,  and  asagns,  for  ever,  equally.'" 

one* 

1  Burr.  228. 

S.  C.  And  the  testator  appmnted  his  trustees,  executors.  The 

devisees,  Thomas^  and  John,  Hayward,  were  children  of  a 

sbter  of  the  testator,  and  the  defendant  is  his  heir  at 

law. 

.  The  testator  died  soon  after  the  making  of  this  will ;. 
and,  upon,  his  death,  the  sud  Thomas  Hayward^  and 
John  Bates,  entered  into  possession  of  the  preaoises  89 
devised  to  them  by  the  will  as  aforesaid,  and  enjpyed  the 
e,  during  the  lives  of  the  said  Thomasy  axsiJ^nt  Hay^' 
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tcard:  but  Thomas  Hayuard^  cme  of  the  devisees,  dying        17^7. 
on  the  2(Hh  of  March y  1 741 ,  under  the  age  of  twenty-one,  g^^^ 
upon  his  death,  Thomas  Haywardj  clerk,  the  surviving 
trustee,  and  executor,  named  in  the  will,  permitted  John    wJI-.jy 
IVhitbyy  the  father  of  the  defendant,  to  enter  into  posses-      s^  ^^^ 
lion  of  an  undivided  moiety  of  the  premises,  devised  by    ^   K.  D. 
the. will  89  aforesaid,. in  right  of  his  son,  the  heir  at  law 
of  the  testator,  (an  infant  of  fourteen  years  of  age) ; 
^X  the  time  of  this  transaction,  John  Hay  ward ^  the  lessor 
ti  the  plaintiff,  being  about  nineteen. 

The  lessor  of  the  plaintiff  came  of  age  in  1749,  and 
entered  into  possession  of  the  other  moiety :  the  defendant 
.CfmtiBued  in  possession  till  1754,  when  this  ejectment 
was  brought 

'  The  question  made  upon  this  case  was, 

'  Whether  John  Hayward  had  a  title  to  the  premises, 
as  heir  of  his  brother,  or  the  defendant,  as  heir  at  law  of 
the  testator  ? 

.  Mr.  Ptrrott,  for  the  plamtiff. 

I  shall  not  take  up  much  time  in  my  argument,  but 
mention  a  few  authorities,  wherein  this  point  seems  to 
have  been  settled. 

Though  the  estate  is  given  to  the  trustees,  and  their 
heirs,  yet  it  is  only  a  chattel  interest  in  them ;  because 
t}ie  whde  trust  is  to  determine  in  a  certain  tenn  of  years ; 
and  adding  the  word  heirsy  cannot  alter  the  legal  operatioo 
flftbe  devise. 
»'  •  •    - 

The  question  which  will  determine  this  case  is,  irfiethar 
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1757.  the  remainder  in  fee  vested  in  Thomas  H.y  and  John  H., 

^"^^  immediately,  or  remained  in  contingency,  till  they  came  ta' 

GooOTiTLE  the  age  of  twenty.one  years? 
agt. 

WmTBY.  rj^i^  trustees  here,  were  to  take  nothing  for  thor  own 
benefit,  but  only  in  trust  for  the  children ;  and  the  words, 
'^  when  they  shall  attain  the  age  of  twenty^ne  years^ 
were  not  intended  to  postpone  the  vesting,  but  only  to  point 
out  when  they  should  be  in  possession.  Should  another 
construction  prevail,  it  might  be  inconvenient ;  for  suppose 
one  of  the  devisees  should  die  under  twenty-one,  leaving 
children,  they  would  be  stripped;  which  could  not  be 
the  testator's  intention ;  for,  if  hehad  deagned,  it  should 
have  gone  over  on  such  contingency,  he  would  have  made 
a  disposition  of  it :  whereas,  the  defendant  here  dahns 
merely  as  heir  at  law,  and  not  under  any  limitation  in  the 
will. 

The  £rst  case  usually  cited  on  these  occasions,  is 
Borastofi'a  case,  3  Co.  S3.  The  next  case  is  still  stronger 
than  that,  and  is  in  2  Mod,  289,  2'aylor  v.  Biddal;  and 
even  th^t  case  has  not  all  the  reasons  for  such  a  con- 
struction which  are  to  be  found  in  the  present,  because 
here  all  the  benefit  is  for  the  children  only. 

^  .3  Lev.  182,  Edwards  v.  Hammond:  I  cite  this  case  to 
shew,  that  the  words,  ^^  if  he  shall  attain^  Sfc.,"^  do  not 
make  the  estate  contingent 

Eq.  Ca.  Ab.  195,  Manfield  v.  Dugard:  wloch^pMe 
seems  almost  word  for  word  with  the  preset^  ^ 

Upon  these  authorities,  I  submit  it,  that  thei^te  was 
vested  in  the  nephews,  immediately  upon  the  death  of  4the 
devisor;  and  if  so,  it  belongs  to  the  survivor,  the  lessor  of 
theplwntiflr.  ■    '^' 
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Mr.  Uortovy  $  contract  argued,  that  tKeir  attunment 
of  twenty^one^  was  a  condition  precedent  to  the  vesting 
of  any  estate  in  the  nephews;  that  that  was  an  event 
which  might,  or  might  not,  happen.  That  the  will  gave 
only  so  much  of  the  profits  to  each,  during  their  mi- 
iluarities,  as  would  maintain  them ;  so  that  the  executors 
might  have  laid  out  ten  times  as  much  in  the  education  of 
the  one,  as  of  the  othar.  Co.  Lit.  Sia  £q.  Ca.  Abr. 
108. 

If  <£20  is  bequeathed  to  A.  when  he  attains  twenty- 
one,  nothing  vests  in  him  if  he  does  not  attain  that  age., 
liw.  167.    Salk.4ilS.    2  Teni.  840. 

As  to  what, Mr.  P.erroH  hadndvanoed,  that  the  trustees 
had  only  a  chattel.interest ;  he  said,  that  a  fee  determinable 
on  an  event,  is  a  fee,  though  liable  to  be  defeated,  as  is 
held  by  Lord  Vaughariy  in  Gardiner  v.  S/ieldon;  and. 
here  the  word  heirs,  gives  such  fee ;  if  the  trustees  had  an 
estate  in  fee,  though  a  defeasible  fee,  according  to  the 
resolution  in  10-Co«  85,  Leon.y  I^aveis^s  ease,  the  devise 
over  could  not  be  vested,  but  must  be  an  executory 
devise. 

He  said,  the  cases  cited  for  the  plaintiff,  like  all  other 
eases  on  oonstruction  of  wills,  depended  on  their  particular 
Gocumstanoes,  aiid  were  distinguishable  from  the  present ; 
end  he  attempted  toshew  the  diffinence. 

The  C.  J.  told  Mr.  Perroti  he  need  not  trouble  him- 
flrif  to  reply. 

Lord  Mansfield,  C.  J. 

It  does  not  ^pear,  how  nearly  the  heir  at  law  is  re- 
'  laled  to  the  testator ;  he  is  not  of  the  same  name. 


5K>  NOTES  OP  CASES  IN  K.  B.  8cc. 

The  quefltum  i%  whether  the  lessor  of  the  plaintiff  » 
entuledy  ckher  as  heir  at  law  to  the  brother,  or  bjtiir- 
vivorahip)  to  the  whole  of  these  premises? 

In  construction  of  wills,  cases  adjudged,  are  so  far 
material,  as  to  establish  geneiral  rules;  but  the  intent  of 
the  testator  is  the  great  guide,  so  far  as  the  law  allows; 
that  is,  if  his  intent  be  such  as  might  have  taken  jdac^ 
had  he  used  apt  words  to  express  his  meaning;  and  to 
find  out  that  intent,  cases  adjudged  are  of  use. ' 

I  will  mention  a  rule  or  two  of  construction^  in  order 
to  determine  this  case. 

Wherever  the  whole  property  of  a  thing  is  devised, 
with  a  particular  estate  given  out  of  it,  let  what  words 
will  be  used,  in  construction,  you  are  to  consider  the  pto^' 
perty  given  first,  an4  the  particular  estate  only  as  an^ 
exception  out  of  it     This  is  laid  down  in  Mat.  Mannings 
case,  8  Co.  95,  b.\   and  though  the  exception  in  thilf 
case  is  in  words,  yet  the  rule  I  have  mentioned,  is  laid 
down.  '• ' 

Another  rule  established  by  Mr.  PcrrotCs  cases,  is, 
that  where  tiie  property  is  ^ven  absolutely,  and  a  pdlir- 
ticolar  estate  carved  out,  that  shall  never  enifve  as  a  oonl^ 
dition  precedent,  but  descriptive  of  the  particular  esiatid 
carved  out.     Borastati's   case   is   exiremdy/stronqgiw:^ 
this.  .10^8 

Another  case  cited,  that  of  MaHjUld^  and  Dugdrd^Opf 
very  strong  indeed ;  there  were  no  debts  to  be  paidy'Mii^ 
the  renuttader  was  bdid  vested  in  the  son.  •!'.*  *'  *r 

Now,  upon  the  reason  of  the  thing ;  the  infant's  non- 
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age  18  not  to  hinder  him  finom  the  testator**  bounty.         1757. 
Snppoae  he  should  die  under  age,  leaving  a  family,  must         ^""^ 
the  children  be  disinherited?    The  testator  has  not  limited  G^odtitli: 
it  over  to  his  heir  at  law,  by  any  devise  in  his  will,  but  his  •      ,  ^^* 
dakn  is  merely  as  he  is  hmr  at  law. 


This  is. the  strongest  case  of  the  kind'that  ever  hap- 
pmied.  Tl)ie  devise  is  of  a  fee  to  the  nephews,  and  no 
particular  estate  is  carved  out  of  it,  as  is  in  the  cases 
cited ;  but,  in  effect,  the  testator  only  appoints  guardians 
during  their  minorities,  totally,  and  entirely,  for  thdr 
benefit :  they  have  only  a  diattel  interest,  and  that  not  at 
all  beneficial. 

Apply  the  rule  in  Mat,  Manning^s  ease,  and  it  slaiids 
tbus :  ^*  I  give  all  my  estate  to  my  two  nephews,  ahd 
th^  heirs;  but,  during  their  min<»rity,  I  will,  that  my 
executors  receive  the  rents,  &c.,  for  their  benefit.^  This 
ia  the  obvious  meaning,  to  be  confounded  only  by  hard 
mods. 

One  is  almost  ashamed  to  mention  a  case  upon  a  thing 
so  plain ;  but,  however,  I  will  just  name  one. 

Tompiim  V.  Tompkinsy  HiL  17,  Geo.  II.,  in  Chantery. 
W.  21  devised  Jiis  brewhouse,  &c.,  to  A,^  in  trust,  for  the 
bensfit  of  his  eldest  son,  Bcnjamiu^  till  he  should  attain> 
twen^-one ; .  and,  if  he  died  before  tweirty-one,  to  his  > 
^oconii  son.     Benjamin  did  attun  twenty-one ;  but,  you  • 
see,  the  estate  was  not  devised  to  him  by  express  words 
when  he  did :  however,  the  court  held,  that  unless  die 
cMisigsaBy  of  his  dying  before  twenty-one,  happened, 
it  should  not  go  over;  but  the  ddest  son  shoakt  take ' 
in  possession,  upon  his  attaining  that  age. 


Whitbt. 
K.B. 


.    jp^iy^t^^  J.,.  a>ncurnm||9  judgment  was  fi[ivai  &r  the 
Absent.,  Foster.  &  fVtimot.Js.. 

-  —  ■' ■    »    .•   .   '.^^    ff    T.-,f.  «,-cn3*V^  iW  Hit 

•     •      '• '''  -    :  ".li  tfc  ,<iJaKl«fa* 

'    •  '  •  '.     I  -..,..  tr   ^;'.'  .Uw  ^vx^aCfSOt  li^ 

*.       .      -     -:  i  r.' .  :    .:.'i  »»".:..  .:../  T.^iod*.  >iibteib  c'^Mti^ 

•^    ^-  :  '  -i  .t":xi  o?  p^rirjcj  .bag  ^v^^^ 

A  power  be-  Mandamus  to  the  mayor,  &c.^  of  ^ftfioti^Jr^i^itiff^, 
ing  vested  by  ^^j  swear,  one  Robert  Green,  a  freeman  of  the  fraternity 
charter  in  a      ^  _,  .  , .      .         . ,    .  .... 

select  num.  74^  ft<B«>wm<,  witfun  tk».8»d  r!>^  he 

ber  of  a  cor-  had  been  dWy  elee^scL   ,  .  u.,,  h^^^  ,4?;  ,^^iiMM 

poratebody,  ,  .  ^^ 

to  make  by-  '^  '    ;     •.   ^    •    ■»  ••  ^-  ..  •  n^j:».Oin,'rt  t«m«^ 

laws,  for  ands  •  iNwiiiigpDp  ratatnu^  ti^  jjitt  M^  Tii>jliii||^ 

iTfSeXle,''**^^  '^'•^^^  rf*.«ml.;«9liH«M^^^^ 
they  may  be'  ^»*«*  thb  iwn  Me;  ^i  4MfiQS  tb«u-|Jclim.jpi^<^ 
allowed  to     !^|it)^dD,  gvanttd  4«.  £ii'a«,  by  fth?ir  t^(ifi  hjij^ 
^  ^"e     wpofttogf  than  fey  thoin^if  of  ^t^m9SP:^y^^i^, 

of  the  cor-  -i  •  *    •''•.'.'■••>•.•   yjcvfey^    -Mt 

poration  in  their  ordinanpes :  and  a  by-law  established  by  thpmji>brailmt 
the  admission  to  freedom  of  persons  who  had  not  been  weik£lriy^4Ci|lld 


and  improved  of  at  UMe  tee^fthigs  tf  tha  c#niintfiD0ds  hM 
and  valid.    Sudb  atofpbatipn,  ai^  .exanvn^tion,  J^^^  a^  ^ 
ftcations^  requisite  oesidcs  election,  that,  and  admnftiOii,  tbi 
without  these;  cannot  entitle  a'clkfhkantio'^moflptiaiiwili^ 
the  by-hw.    l  Burr.  12?.  S.  C. 
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ted  ooramottdtj,  of  die  <%  of  D^  with  tins  dtiiie       l79f* 
amongit  odienf ;  vb.,  he  wiOed^  and  graiited  to  the  fwl    ^r^T'^y^ 
iBityor,  aldenneii|  and  oommoiudty,  and  their  woeceman^        1^ 
Ifaat  the  nid  BMryor,  and  abknoen^  and  twenty-feur  g^iLr^y^ 
motej  hmg  the  comman  coamS^  or  the  nugority  of         of 
|then^(rfwhidl  theniayor^aiidflixaldeniieD,  tobepart)    DuwMC 
•houldy  bjr  virtiie  thereof,  have  full  power,  in  the  stead,       |Pr^ 
ftr,  and  in  die  name  of  die  whde  corporate  body,  to 
aaake  cuch  by-^wa  as  should  seem  good,  neoeasaxy,  &c., 
for  die  government  of  the  sud  city ;  and  for  dedaiing, 
and  ordering,  in  what  manner,  and  form,  the  said  mayor, 
be,  and  sll  die  rest  of  the  officers,  artificers,  and  in- 
s,  in  the  laid  city,  should  behave  themsdves,  in 


thsur  respective  offices,  arts,  and  trades,  &c  He  states 
fiirdier,  that  this  diarter  was  confirmed  by  Jac.  I.,  in  the 
flAeenth  year  of  his  reign :  and  that,  by  virtue  tha:ec^ 
on  die  8th  of  Novembefy  17S8,  the  mayor,  aldermen, 
and  oommooalty,  met  in  due  manner,  in  order  to  make 
l74aws;  and,  being  so  met,  did  establish  the  three  fol- 
lowing  by4aw8. 

1st,  Tbat'for  diecflkctual  preventing  all  persons  being 
made  finee,  idio  hadnota  right,  or  title,  thereto,  and  far 
better  reguladng  the  same,  the  mayor,  and  one  or  more 
aldermen  of  the  said  dty,  and  the  wardens,  and  stewards, 
of  die  req>ecdve  companies,  should,  from  thenceforth,  meet 
at  die  tcdl  booth,  four  times  a  year,  on  particular  days ; 
tad  that  every  per^bn  to  be  admitted  a  freeman  of  the 
said  city,  should  be  called,  at  three  of  the  said  meet- 
ingSi  before  such  admittance,  to  be  a  freeman,  and  be 
^ifqpraved  of  by  the  said  mayor,  one  or  more  alderman,  or 
aldennen,  and  the  wardens,  and  stewards,  of  die  several^ 
and  reqpective,  oooqpany,  or  fraternity,  for  the  time  being, 
yAmwt  ha,  or  they>  was,  or  .were,  to  be  made,  and  ad- 

L  L 
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'^^^ .     aagroiv  fce.,  tliea«ad'tbM#  pi^isettt '    ^       '    ^    '»-    * 

j^g,^  idly,  That  any  warden,  gteward,  or  other  person, 

^^  that  dKoM  make  any  peraon  fteddf  Ibe  ««Idi«ityJ^  of 

SouiAW.    any  oooipaDy  therein,  coDtiwy  to  the  ^mi  k|fili%atM«M 

"^  ^        action,  &c.,  and  paid  over  by  him  to  the  use  of -ih^tMl^ 
poradon,  to  defray  any  public  expense  that  might  happen. 

Sdly,  That  in  case  the  mayo£  should  swear  in  any 
ptfson  not  havii^  served,  g^yei^  yeft^  juppR^tic^^  irith 
a  freeman  of  one  of  the  said  companies,  or  firatemilies,  or 
not  justly  entitlq^.  V>  ^  lire^mj  by  wi^tiU9itg^and 
custon^  within  the  said  ci^^  he  sbpH^..fqr^.li)p91^Ae^ 
^ao^  to  be  mxyvered.by  the  oldenn^ji  9fc    .,,      ^^ai 

'7]ien  he  avers,  that  these  hy-lfi,^^^  axf,  in  fofj^i^j^ 
Robert  Gnen  was  not  admitted  ^  free^oan  c^  tl^y^ 
company  of  freemasons :  and  that  he  was  pot  duly  called 
to  be  a  freeman,  nor  ever  approved  of  Ijy  the  ij^jfft^j^c.^ 
before  his  supposed  elecUon,  or  adiiuttaQi|^^j|;o|^(^9|^^  X^ 
the  first  by-law :  and  that  for  these  y^eaa^jo^  h^  l^  ngt 
sworn  him,  or  administered  the  usi^^l  q^tbs. ,  ,  .  ^  k^^xmi 

Robert  Greeny  (pursuant  to  the  statute  9  4fl"^9  e.  £0.) 
pleads  to  this  return;  and,  by  his  plea,  traverses  the 
meeting  of  the  mayor,  &c.,  on  the  ,i8th  of  Nao.^  1728, 
in  due  manner,  &c.,  as  alleged  in  ihe  return ;  on  which 
the  first  issue  is  joined.  . . 

2.  He  denies  the  first  by-law,  which  makes  the  second 
issue;      •  •      V     .  ^  *  '--""^  ^hH* 

8d  aad  4th  issiiCB,aro  on  tha  second^  add  thirdvAyuU^. 


^OT£»  OF  CASES  tN  K.a<  kit.  bU 

*  .  gth  iwiie  %  whethtr  G^eetf  wm  €lflclted»  Miil«dmhlrd»  a       i757« 
fteenum  of  the  company,  ov  fiateimtfjrv  offiMiiiaMii^  aiin    rri^^^ 
the  writ »  sii^ested*  ^7  " 

The^Marar 
1^  iavie  i4»  "vvhether  Gr««ii  vas  duly  calkd  t6  be  a         ^ 

freeitumofitie8ttd(nty,aiidiq[ipiov  Bvaxatt. 

aQ^st^iracdfjOf  thesaidoompaBy^tobeafireenianef.t^    ''-*~^^ 

At  the  trial,  the  jury  found  as  follows ;  viz. 

' '  The  flr^'lbui*  issues  fo^  the  rhayor. 

'"'As  td-the  'fiffli  iteue,  the  jurors  find,  that  Green  was 
tfM:;^',-  and  admitted,  a  freeman  of  the  said  company  of 
freemasons,  as  in  the  said  Imt  is  alleged,  but  that,  before 
sud)  admittance,  he  was  not  called,  at  any  meeting  held 
!aicording  to'the  sud  first  by  Jaw,  nor  approved  of  by  the 
TtiiCyor,  8cc.,  as  by  the  said  by-law  is  required. 

'  '^  (ktl  td'tfie  sixth  issue,  that  he  was  not  duly  called  to  be 
*il  freemaii  bf  the  said  city  of  Durham,  nor  approved  of 
Iby  Vti^  Wi^id^ns,  and  stewards,  of  the  siud  company  of 
masons,  to  be  a  freeman  of  the  said  city. 


.    M« 


'i'his  special  verdict  was  argued,  last  term^  by 
,   Mr.  Ambler,  for  the  crown,  and  Mr.  Clayton, 
for  the  defendant,  as  follows;  viz. 


Mr.  Ambler. 

The  general  question  is,  whether,  on  the  whole  of  this 
record,  there  appears  a  suffident  reason,  or  excuse,  why 
ih»  toay6T  of  Durham  should  not  0wear  in  Robert  Green 
to  the  franchise  he  claims,  of  a  freeman  of  diis  company? 


If07,  i<  Ust  ri^t  he  siiU  tip  IB  d^ittian,  «nd  aciiiiiMeiii^  ^  Uta^ 
.Tli^twfr  V>^<^^^  tiienis,  nrkediAr  he  ma  daify'^IdMiif /*4i^ddt 
'^^^TV^    theiQtt  no  objection,  «xce^  that  he  to  ta(A>cd«f^^ 

rf  •      -  .    •    -  .  >-     y.  .......  ..'-^ 

QgSfiAM?         1.  By-laws  must  be  fiNinded  on  act  of  parliament^ 

Here  is  no  mention  of  aay  aet^f  parimtttait^  andi 
little  colour  of  usage;  for  his  election  being  found  to  be 
aoeor^g'to  anient  usage^  tbcNigh  not  agreeabhtito^e 
by-law,  it  follows  that  the  by-law  is.  not^tiigwaUt^ta 
ancient  usa^.  Itmustrest,  then,  on  the  charter;  and,  if 
'  they  derive  their  autiicrity  fran  the  diackfi  th^gr  niust 

pursue  it  Lord  Raym.  496 :  where  a  charter  empowers 
|he  making  byJaws,  they  must  he  made.  agra^Eble 
lihereto ;  for  sudi  power  given  by  eharter,  eseidde%«s4 
is  a  negative  to  the  making  them  any  other  waji  '^^8  i& 
Wms.  S09)  Id  Rep.  Corporation  of  Ik^ngannm  iA  t£rb- 
lani.  Powers  given  to  one  part  <tf  theeorporatikH^'eannit 
be  executed  by  any  other.  1  Jfrr.JfiS,  fiemvu  \Lvfat 
of  Carlisle^  per  Eyre,  J.,  incidental  powerB'ais>jn.tke 
whole  body  only;  but  constant  expcriteoe^ .^andrpotis 
'Bagg*sC9sef)  tells  us,  that  if  any  sd[ectpa«|er(which,.if  iMfc 
affinnatively  given^  would  beinddent  <o£  want)  is  irarts^ 
in  a  select  number,  that  is  exclusive  6f  the  btheJrpiat  Itf 
the  corporation.  To  spfij  this:  the  ^xlwer  vfwtaAiag 
by-laws  is  given  to  the  mayor,  aldemien^  0ai  'eoHkHBon 
council;  this  by-law  is  ststed  to  be  node  "by  ^lAayo^ 
aldermen,  and  commonatey ;  so  that  it  is  cantnily  taothfe 
charter.  In  Comb.  269,  a  by-law  was  defeated  by  this 
objection.  .  ■  j^ir 

*  Further,  it  ought  to  appear,  diat  ihe  sHayan^iaDd  six 
aldermen,  were  present  at  the  making  it^  no  sneh  thing 


^bi»  appear;  .  TUasis  like  the  oadfiB,  tfcc.,  of  juttaoei  of       t7$Y* 
lhfepeioe;whese'kcli^t4oappcarQBih0bidclB,4^         ^ft^Tmi, 
€f  ItwmilMflf  the  fuotum;  the  mntiif  which  wasfiitel^    '^  ^B 
till  the  late  act  of  parliament,  which  was  nuKk  oft  pur*  .n^iSr    " 
twse  to  cure  it.    S  Leon.  S9j  Lord  CramwdTs  ease.         V^M^^ 

I  contend,  therefore,  that  these  by-laws  aie  faad^  aaoe     ^•^'v-^i^ 
they  do  not  appear  to  have  been  made  by  the  persons        ^^  * 
Mthoned^by  the  diarter  io  make  them. 

"»'i&.tBftVif  they  were  pcopeily  made,  I  submit;  it^.they 
are  bod  in  ^emscl«e& 

J.  :£firery  fby*-law  must  be  reasonaUe. 
^    '•     ^      '  '  '  •      ■* 

!)!.fiaus  is  iu>t  so.  The  first  by*law  requires,  that  eveiy 
^essony  btfone  admiasion,  shaQ  be  oaUed,  and  approved^ 
a  diree'  of  these  aeetings.  Called^  must  mean,  eitliar 
thAt  ke  shall-be  present,  and  offer  himself,  or  thatii&shall 
.  Jbsf  anTitad  t.  the  latter  will  not  be  coDtonded  fbn  Now, 
takid^  it  in  the  former  sense,  he  cannot  present  himself 
witatmecting)  vml^sSithefe  be  a  meeting;  and  here  is  no 
wiapHinoh  ^.thcni  to  meet  v  By.  thdr  refusiag  to  mefil^ 
iie'marjr^be  defwiirai  of  his  right,  end  it  is  not  in' his 
^nmrar  ^(vamegA  a  meeting.  In  the  case  of  Cuii$n  y. 
lEmimckei  iSalkL  143^  a^  by  Jaw,  tibat  aU  atrangem  coming 
jgabA^^'poitnl.fLoitdoH  thovid  employ  city  porters  onljfi, 
nraa  Ud  bed,  and  unteasonable ;  because,  if  the  dty^would 
^lotviboode  pbrleirsy.tfaey  had  no  remedy,  nor  could  they 
^ow  ^irfio  were  city  porters,  nor  eompd  theoa  to  serve. 

.'Kit   v.-     t    ,    -    ,      .         .     • 

The  same  reason  will  apply  here. 

M9  Aoothar/ ahjedion  ifi^  that:  the. poi^^r  ^ven  l^yrrl^iese 
'^lydai^iis  too  geniirBl^andttx)  great.    .  „ 
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XW*  ^^  ^  (SiaxwMfn  lAf^i  be  tiferer  to  d^tar,  if  ihteis 

^i^-'v^       genUemen  will  not  approve,  thriy  tieed  oitly  put  tlior 
lUeJUBg  0^tiye^  andhecaoBotbeinadeafieemati.    1R6.1^^ 

TMMayor  ^^  |,y.]|j^  jj^^  ^j^  ^^^  held  to  be  agdngt  the  Sber^ 
Pif^Ait.    subject;  and,  aocordiiig to  Gcxfj.,  because  the  ctoponKlioii 
^'^y^'    were  judges  in  thar  own  cause. 

The  first  byJaw  speaks  only  of  a  person  hdoai&bg 

^   'free ;  which  dther  means  free  of  the  oorapacuy,  as  wdl  to 

city,  or  not    If  not,  there  is  an  end  of  the  quMibia,  ftr 

this  mandamus  is  only  to  swear  hhn  free  of  flit^  o6li^]^iEbiy. 

Whether  or  no  th^  court  will  extend  this  byJaw,  'by'  dcfa- 

'  struction,  or  not,  I  submit. 

Further,  this  byJaw  is  only  a  prohibition  ^uad^  a 
penalty;  and  there  is  great  difib-enoe  between  prfaldlfl^ 
a  thing  from  bdng  done,  and  makmg  it  ^oid'iK^fein'^  is 
done;  and  that  difference  is  gitetlyen&ixed,Wliert»W 
kibition  is  aoeompamed  with  a  penalty,  lltf ^  dlttiiiiiikMi 
has  idways  been  allowed,  in  iJI  age^  and  ifli  lioddtiies. 
Gittfttu^Uh.  iLa  &&  16,  fuaJieriiiMvdM.Mykeiim 
non  reicinduiU.  Inthestampacts,8pid]di^Ufiii^xW 
on  persons  using  deeds  without  stamp*;  Utit-tii^Sbdy 
ever  contended,  that  the  want  of  st^un^v  kimde  vdid'Aie 
deed ;  nor  (wore  it  not  for  the  parttddiur  d^to^tUat^ys 
such  deeds  shall  not  be  read,)  would  it  bi^'any  tfiii^  dtoe 
than  a  forf<^re  of  the  penalty. 

In  thd  acts,  in  the  time  of  tV.  III.,  pnddUtlng^  mar- 
riages sub  modoj  no  doubt  but  such  marriages  are  Wn- 
tioned  as  validji,  though  the  parties  incur  a  penalty. 

Where  the  legislature  intends  to  vacate  tK^  iidt^''(as 
well  as  subject  the  persons  doing  i^'to  jxiiialfifeS^  Jt.is 


,fd)rpjws^0(|)|pre99ed  The  statute  8J[m«^9)requuJng  the       ^ij^S/. 


/popsideraticm  i^  mde&tui:es  of  apprentioeihip  to^be  wrote    T^^rtm 
^>flgpV  add»,  Jt|>ai  if  k  knot,  ib^y  shall  be  void.    By   ^^^^ 
'  J)ij)ifi^^^iti9^es^mp^^tiMj^  TheMaiDr 

jff;ipij(,t^^»ar  jDc^yftefies,  ahall.make  actSi  or  orders,        '^  > 
r>«8W^  t^^  f!^iflg>  piw^tive,  or  the  coquikmi  good  of    Dtmn^. 
the  people,  8ic.,  unless  they  shall  be  confirmed  according 
to  (bat  act,  under  the  penalty  of  forty  shillings.    Either 
.  jWiJi^  .Qi|d^  Are  vend,  or  only  the  penalty  13  incu|Ted; 
^,e)fh^  ]^ay^j^bat.Act  affords  a  strong  argument  for  me.    It 
^/ff  ppt found,. th«t  th^  by-laws  now  in  question  were  coo- 
.4n(9fe^  af^fpi^iog  to  that  act    If  such  by-laws  are  to  be 
^jy|Cud.fo];^,W|a9tq(f,<?qi^i7natk>p,  these  are  so;  if  not  void, 
but  on]y  a  forfeiture  of  the  penalty,  so  will  it  be  with  our 
election,  and  admission.    This,  I  apprehend,  would  be  the 
^  cfm?,.if,  l^re  W4VS  no  penalty;   the  adding  a  penalty 
^  .fl|t3^0f^g^93.tbe  nguxnefitgi;eatly.    To  this  purpose  was 
/,  ^i^iGWr  qC'^^f  y^Fonntrtq.Vy  Hii  1749.    Mandamus  to 
.f^pfWt.oy^rseersf  objection,  that  the  «tatate  directs  the 
n.flHppffltipjE^tTto  be  made  withip  a  month  of  Easier;  and, 
'.ifiWlif^Vn^  f^lihm  tha(L  Ume,  imposes  a  penalty  of  £5 : 
J  ^|^.tflj}jp3i|;^,jdfpgq<i,  and  it  was  said,  the  justices'  poyer 
j^.fif  ajgypn/fftyit,  extQn4^  ^  furtlier.  .  Lee,  C.  J.,  in 
^  (gjff Jffig  t^hf  ppuuoo  6f  the ,  court,  (which  was  that  the 
<^tfPW^^^.ifi^^  P^B^)  founded,  hito^lf  on  two  points; 
^ ;  J^t^,  ^jiajt^tWe  ^wpre  no  negative  words ;  2dly,  a  penalty : 
,.'^.tb/e  pmfidaffffiSfna  granted.     In  Cro.  Eliz.  34^  if  a  ^ 
lease  be  granted,  on  oondiU^n  that  the  lessee  sball^  or  shall 
not,  do  a  tiling,  and  there  is  no  penalty,  it  is  41  condition, 
,^^^if.i^|ol)^rye4,  aiakes  void  th^  lease:  if  a  penalty, 
jf^/f^^*  .^  fgfeed  by  the  ^bole  court 

There  are  two  principles,  I  apprehend,  I  may  lay 

^  ^ffn  9f^  fle^  law ;  1st,  that  no  by-law  can  make  void  an 

,  ^t^wairantcd  by  the  original  constitution ;  and  Sdly,  that 

it  cannot  transfer  a  right  once'vestcd  under  the  original 


QJIwf,a)Miiii»:^4(fe(  €»>i«ftl  cms.  -^SmrnfMrnr^kMlfkif 
fxfm  taktils  «lwii  aitpwitfow,  «(>aU  adt  .lidaeiiMid  -Adt 

mM..«l-rLA.ij^«fc_j[--ji     ..1*    ■■■■■■■■■■■■  aI  ■■■  i^I^^       laM*4i '^Ma^^4l>v'}^fl^^  W1pMM(lMfl^K#w 

C^»tan«^^«M%  bytbe  duutar,  t^be  chomm  9(tk  dfeteb 
biaisKuseaaCknge;  ai^J«irr4Btiwi^.ilMichowdt6Ith(^ 
oapumMx  ^m^H^  ijm  wttf  bddiVit  t^^bi.^jbtrMegiili^Mb 

tanto.  To  apply  these  rules  ]msi;smhUA^Mf^3$tAa^ 
usage,  and  custcmiy  of  electing  is,  does  not  appear;  but, 
whatever  ft  is,  it  is  expreMl^.feimd,  llM  Rl^^^^ 
eleoled  pumia&t  to  itt  bid&ng  ymthM^^^iUkii^iijf^ 
the  <M^nal  constitutioiH  k  'etftifiot  fcf  malfr^Qftyby^iBtin 
by-Iav*  This  byJaw  likewite  OradsftM  ^  ^it)^  ^ff 
election;  for  giving  thdsepeople  ttn^  pgwerto-<ppif^<;trf^ 
virtually  giving  them  the  power  of  election. 

As  to  the  o^jection^  that  the  majfor  ^^fAdiPS^sn^V 
him  without  subjecting  hima^  to  a  pMlrily^ :  ?^Gbe^ltlMu 
by-lfiw  cannot  stand,  if  the  fivm^r  dp  n^^  fyrivif  AftllMtd 
are  gone,  B.  G.  is  ^titled  to  thi^.  firfudkias^  aadr,ttep 
mayor  m^y  sa&ly  awear  Im^  vHlliaMt  .faoiiHq^nfli^ai 
penalty.  ,,    ;.J -^  .  ■'• '>h6in 

Bfit  further;  stqpposii^  th^  jj^^aar  gpoi^jmiiaMAo 
mpke  the  election  void»  if  it  be  iM^tobaentedt-itiqugl^feaii 
appear,  that  R.  G.'s  noa-obsorvance  !ral  Ai^j^nVfinAlll 
It  is  not  stat^,  that  there  was  any  sudi  meedii^iB  Ami 
by*law  Jreguij?s:  if  there  ijraa  no  au«li»  he  ODuUH^fAey> 
hiinself ;  if  th^y  held  -one^aad  it  so  4piteaii9d,<tbiioMUC 
have  beien  hia  own  &ult,  if  be  di4  a^  afQ^Oiios ft  4iigbt^^ 
therefore,  to  Mye  been  averred.  ,  ,*.^  -^  -  n\  -vjm  *f 


iiiidniJM  tf  thsxnwiriMiiiMiiiititf  ^egnipiny^  ^ut^  <Mt'  ^^^ 

arjbenri^Ariibirifa^Mdiaei^hivattff^^  Dtffttflil^ 

iimettiHsitt  MeiidaiilVpBtliBg^oiit  die  ctalli,  iAiiii«ttt(aiu^    ^1^^ 

iMbldikMWidMMd  it    I  flNB^oii  tlBt^  mIjt  «o  ihHr;^ 
tlM^irt<A)ift  ttvQtDiMi  mtt  <diotigbt  neoMHoy,  to  nukeffr^ 

e^^ia(ber,|liiiQetowM«A  to  be  steled,  to  Iving  dot  OMfr' 
iv^ip*^  j^[yi^1«4»iib  4iel  tbe^pbuntiff^i  eiectioiif  «iidjadU 
njWfiiftm  ^M^aftff  tbe  mtkb^oT  the  hj^hw.    The  bfJur 
MKfi  I0«4^  i^a'St^^wd  fior  oHi^t  that  appears  hen.to. 

Mr.  Clayton^  e  contrtC, 

lArio^Mr.-  ifnii^idbjeetiont  to  the  manner  of  makii^ 
dimbyJaVs:  wh^tfier  diepower  given  to  a  select  number,  * 
eiidadeg  kdl  jtow^  in-  the  body  at  large,  might  b^'  ^ 
qn^tiM;  btttl!h^eanttotobmeatitonthisre6drd,forit  ' 
is^nd»  Cbat'the'eorpbratiott  duly  assembled,'  and  fluly  ^ 
made  these  by-laws.  -  • 

AHrthe  ciMsphd^Mfvet;  tfe,  i^t  eorporalions  hare  Tti*. 
tiiil^a.ipd«rer:Q9tU*  sMft  ioddent  to  thi^t  and  Ldrfl'^ 
Hittw/flMyB^  aftl^ifae  ^vii^  express  powet^  b  idle,'b6- 
csoiie  Aqp'ian^iiiduded  in  tiieir  incorporation.    To  die  * 
8aiab<{il0p(Ma-'ia  » talie  in  Oarih.  482.    The  case  hi  Sir. ' ' 
8l^<i'db.fa»t  find  iinB  delMnined  on  that  pcnnt :  and 
a^:li9  ft  £eok'9t^  Aft  pbwier  was  difly  to  be  eicehd^; 
when  necessary ;  which  necessity,  nd'ddtibt/ most  appear  ^ 


t£km    bad  in  itself:  the  party  «ti|l«d  tojiift  fropdo^  i^(li(9 

'  ^        deprived  of  hi«  right,  unless  they  meet,  and*  they  are  not 

TheMam  «^™P**^  ^  ^  •*>'    T**®  bypW¥i*«iiw»5|,  tlHl^:»bey 

'^  ^V^      diattiiieefc;  thii^  I  iqppp?d»e|id,iAQ0fippula9i7t^9^]r,tiie 

DuBHAM.    eatfeotttedbyamaxaddifffcii.    If  aby^Wfbe^gqoduu^ara 

ohaitet,  it  ia  the  saaiie  aa  if  it  w#reinaei1^  Mi.U)^  obav^r. 

-Xhe  oourt  would^  I  appr^end^  go  jEwtlfeib.fWdigmf^t 

iafonialMma  tp  puniah  sMab  an  aHmaeiPf  ,powfir^  .Si9^ 

they  disapprove  a  person  really  entitled,  the  party  may 

obiana  xediest  by  fMi«daaiMi|..oiP.  by  ai^  ^^^-/figixui 

them.    In  the  case  of  tbe  tailors  of.  if^iKki  tj^^tv*^^ 

was'bad,  because  in  restraint  of  trade,  which  iki^i^  i;^ 

Aa  to  the  possibility  of  his  bdng  elected,  b^r^  ^^^9^ 
the  only  doubt  the  jury  have  submitted  to  the'  court, 
arises  fWrni  his  not  being  api^ved;  .wbicb  ,^er^  f^ould 
.have  bean  no  room  for,  had  it  not  ajjppearec},!  ^!^J^.;j^ 
election  was.  within  that  time.  The  court  fllways  pre- 
sumes every  thing  to  be  right^  but  th^  of,  ^hich,  the 
juzy  doubt.  In  5  Ca^  GoodalCs  ca9e^,it^^  «Sfud,  t|f^  all 
otbar  tbii^  ahall  be  int^^di  be/s^d^.  ,)vl|i^i,, jl>^,^^^ 
(ioubtof.  ...;'..         ..^  ,.,* 

.    ■ .    . .    t  ,1 

.  Mr.  .^iZsr^ in  rqply.  .      _,, 

The  answers  given  to  my  first ,  objection^  we^e^  ^pt, 
that  we  are  too  late  to  object  to  die  validity  of  the  by- 
law, for  the  jury  bavi^  fpund  i^  idwJy,  n^i^. ,  If^f^  that 
would  be  the  case  on  every  qpecial  verdict  Thejury's 
doubt  of  the  validity  of  the  by44i^,  was..the  jraaaqi^of 
their  finding  it  specially.  It  is  therefore  for  the  judgment 
of  the  court,  whether  the  power  gjlvea  fottbe.|ayyor, 
alfkrmt^n,  apd  conponon  council,  may  be,  .e}(erq$ed>.|^^* 
out  the  oqaunon  cquuiiL    Though  it  is  fqum^,^  ^^4v'J 
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)u8^blal,  tfai^  word  Arly  metaa  odly  Aat  'tfie  ttuner,       1^5^, 

< '  8dly,  That  corporations  have  an  nuad^tel  povrw  of  a^^^'  . . 
inAking  bj^laws.    T\>liiM  I  agi«e;  and  whei^acbafter  ^^^3^ 
gives^  gettend  powa:,  it  is  supdrflms:  but  this  is  a    Difft^jf. 
p0#ergiTen  to Bportiedar  paitrtf  the  corporation;  and    v.^'v^'V^ 
'^kttrfr  lliat  is  the  ease,  that  pardcidar  pait  only  can       tC.B. 
etadsd  it^  and  in  those  instanoes  tte  «est  aie  mdudad. 

'    'Theniato  my  objection,  that  here  was  no ocmpnlaocy 

'cjairse  bki  the  mayor,  fcc,  to  tt^eet,  it  was  answered,  that 

ifkdn8mnw9  ykfclA compel iheAi;  I  submiaed  it,  diat  a 

mandamus  would  not  lie,  and  dted  a  case  in  Salk.  for 

'  that^titpdse. 

''     It  is  6aid  td  be  a  reasonable  power,  that  every  body 

'  shi^Uld  bi^  called,  and  examined,  before  they  are  admitted, 
lii  the  tailors  of  Ipstpic/e  case,  the  power  wasi  not^  so 

"grdat,  nbr'iso  general :  here  they  are  not  merely  to  jtidge 
dtWxe  right,  or  didm,  but  have  an  aibitmry  power  to  sp- 

'  pt^ove,  or  disapprove.  The  court,  says  Mr.  dayUm^  will 
interpose^  if  they  make  an  improper  use  of  this  power. 
They  are  not  bound  to  give  any  reasons  for  their  disap- 
probation; how  then  can  the  court  interfere?  If  they 
were  bound  to  give  reasons,  another  objection  would  be, 

'  that  they  liare  giv6n  none. 

'Another  objection  I  insisted  on,  was,  that  this  by-law 
'  ietided  to  make  the  elecfioii  void,  which  by-laws  cannot 
'  'do ;  they  cah  bhly  r^ukt^,  not  destroy. 

'"'Y'lieardnd  answer  ^ein  to  the  disdricfion  I  took 
^between  a  mere  prohilation,  with,  or  without  a  pendity, 
'^botit  sTty  declarative  words,  that  such  a^t  4taS^  be  void ;     . 


r      ^^^   answer;  die.fWM/i»gM  b(»  ?▼«  tbi  tbe^>tB^ 

.by  fiiam/a9iiu5,jt  wquUIImmio  «ii8w^.  Id  ia}|£cbjl9Bl|biij^ 
that  it  does  not  appear^  they  did  meet ;  for  they  ought  to 
4li€^9.tlil9y,had.doQeaaon(tiieir  part^andiftiatrilwilsliis 
owa^&plt.    The«fiie  from  Moare^  1  dted^lajrfleyrf  (kra 
hadi)^»>siMh»n  a^ermidiit  •    'i>  I'o  rro-^oq  jd) 

.  .....        .  .  •.:...  .T-i'  -'-'UP,  ^lovuiii  tjfb 

la  (ansirer  .to.  iny  .dtgedion^'that 'Ortami/Mg^  be 
elected  fatfimitbeiniLkiag:  of  the  by^bq^ri^iB  atidpAit 
the  ronly  doubt  of  the  jury  was,  whdthetrUhfli  ebniffiB^ 
with  the  by*]aw;  a]iddiBrdbre,ttiimiilzbe,i»i8niiied^ 
admission  was  subsequent,  or  there  could  be  no  ground 
.  for  auoh.a  doubt  Whatever^  notion*  dnsJ^juigr  'Jii%bt 
>  entertMii  tbexsovot  wiO,  I  apprehend;,  8^^  A^sellwi 
by  the  fapta  found.  If  the  jury  dflofated^UyralMiut^^riid 
Gompliaiice.  with  the  byJatr,  they  haYe  n0t:fi>fmd^<koQ$ 
enough. Id  0u^wtttfatoit.doYifati       -  >  .'>i  -A^^.^f  /iluoi  >iii'H 

.  11iecoart,ai]^Qi<m€dthb.]utterl!sr'<Kir(M»J 
'  '  u  mdtraliimito' tbia.ieimi  andr  nok  9kyiiM& 

viz.  rKfi!i'jfT  ynit?  t 

The*gaBmaB&  questioh  di^p&[d^  -m  ^Ri^katG\^S(^ 
hating,  or  notba^ing,  a  right  to  thei^aHliU^U^  dMaW 

uThfe  oiik)r'oii}ci3tiaii  to  Ua  ^glit  i$^  thlit'4ie  iJMihWf  ijIW 
.Mad!aM)rifiDgto«beftAitbjr.kmr;    i    ?:-  hnc  ,4^  i.^ll  g 
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die  dbj^adiin^idittrefin,  indle^^^a^^  die  liar.  Mid  «y  bM    ^^^^ 
«Mki^he^>4fi»/«ffa0«rbM€iEiseMt«w^  -    '^^^^g 

,,11^  J       ,        .:.  '       *'    Thfe  Mayor 

I.  It  has  been  aigued  to.be  vend,  on  two  grounds;  ^ 

Ifll^  t|i0owadt  ia£  antjtocitj  to  ndke  il ;  8dfy^  fitom  the    SeieitABf . 

fnl^adi  inatte  of  h,' AS  unieasoflud^ 

(»» 4i''  ......        .    ■  •       .  ■  ■'  •  '» 

*.  .Ist  ThB'fiiM  olgeetion  to  the  hyJiaw  is,  diat  ii  te 

the  power  of  making  by-bws,  giv«i  by  the  €kftrflf9ry  «^ii6 
the  mayor,  aldermen,  and  twenty-four  common  ooundJ* 
eil  the  ttajoeky  ^of  them,  of  wiiom  die  mi^^^  and  six 
aUbnMD^  'to  b^v^ait;  and  thal^  notwidiabaHting  'thb 
fmriifDids  iiacidcfatal'  to^  a  .eovporalaon,  yet,  if-giyeif  to-tt 
adept  nmsber,  it  imports  a  negative  to  the  body  at  larger 

b^ 'I-     ' 

y'Tihe  quesdon  of  kw  here  proceeds  on  a  mistake  in 
fiaat.  The  <pDwei>  so  the  sekct  number'  is  to  make  by-* 
brtfs^itttb  in  diebrown  names,  dut  in  the  $Uadf  for^  and 
myfke^.name  iff  tiusohole^  Though  this  bw,  dierefowj 
was  really  made  by  them,  they  mig^  do  it  iai  the  namo 
of  the  whole:  that  may,  for  ought  we  know,  be  the 
Uffual  wjfy,  latd  mint,  we  think,  after  a  Terdict,  be  pre- 
iMm^d/tiPvbc  so*  We  hove  ^  no  oeoasicMi,  therefore,  to 
inqiufie  the  jkgal  qonseqUenoesof  ^givhig  excess  powers  to 
a  select  number. 

2dly.  The  second  objection  .k^  that  .thb'.bjiukii0  is 
.  ^\egy4, und  lUmasooabk;  .and  that  was  aigued. by  cbm- 
p^^g,  it  to  the  Case  of  the  tailors  of  Ipswich^  11  Coi 
5S)  a.  But  these  cases,  when  compared,  will  be  found  no 
^]f.imaM  .  Thfl  by^Uw  there  w^  agaidst.die  sUtdte 
5  Eliz,  4,  and  went  even  furtbtr  d»n  that  stalntto»siii 
restraint  of  trade,   which  certainly  went  far  enough. 


K.?. 
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I7i97«       Thifr  by-law! it  agMOst 'no  (sUOttte^ or  QMumm.UiWy 4iut 

m^T^^    seems  a  reasonable  regulation,  to  pevent  peqpb*  being 

I  made  free,  who  are  not  entitled  to  didr  fi^edom ;  whidiy 

TJia  Major  ^7  ^^>m^  '^  seems,  liad  been  the  pmetiae  b«6ir^;  ^d 

ipf        ^benfimi  the  bjr-law  pitmdes  a  meth6d':£Dir  {vewMsl^ 

pywty-    examining  into  tb»  ri^ts  if  theeknooanthasajii^^lii^ 

is  admitted,  otherwise  noL    The.  penal^es  impost  .fay 

the  latter  bj-laws,  are  to  aecuie  the  perfomianoe'.j^C  die 

first 

Another  objection  taken  to  shew  this  b]r4aw  void,  was, 
that  there  is  nomethod  to  compel  a  m^^ng;  affd  tlifre. 
toste,  tlKNigh  Gfvsn  had  a  n^t»  yet,  by  thia  by4aw,  he 
n^ght  be  mlhout  remedy.  Tins  dbje^on  eateiids  wi^ 
«)ual  force  tQ  all  oorpoieatiim  meetiDgp^  wh^faer,  by 
custom^  ehaiter,  or  byJaw ;  and  th^  known  temedj  in  <iV 
eases  is  by  ifianctamux.  .-      t,,,     ( 

Another  objection  was,  that  thou^  a  pcm>n  baa.^ 
dear  right  to  be  admitted  a  fireemai^  yet,  by  ^.  p^^mi^ 
this  by-law,  unless  these  people  approve  him,  he  i^^|K|: 
admisflible ;  they  may  arbitrarily  refuse,  and  here  is  no 
method  to  compel  them  todo  otberwi^  .^^pjp^n^on 
is  to  be  the  consequence  of  right ;'  t;her«fpre)  if  i)tr  J^ 
oonruptly  teHised,  a  mandamtta  wiU  Ue^  augse^rting  t^ 
qualifieataoii,  and  oemmaading  tli^  mayor,  fiE^to^qppnvf^ 
and  admit.  ....'..,".  :\\\,i 

»  •  •        ,j.    ■    .'    ■  •  .'..'.    :r'h-  ^ulJ 

2.  Suppoang  the  hjM^  gPQd»  it  hap  beep  ,W^pf^ 
fiarther,  that  this  is  not  a  caqe  within  it;  tQjlbeipr:wbM»» 
there  haive  been  several  objections.  ?    *  .  .  r;.  i\ii 

1st,  That  thi»  is  a  mandamus  to  admit  Green  free  of 
the  company ;  and  the  byJaw  respects  the  fir^edomof  the 
city ;  so  it  ia  not  ad  idtm.     Out  the  freedom  of  tbA-cfW- 


{iniiy)  atid^he  4%,  appeiro^  by  the  Meood*  hy*hai^  to'  Ue        IW- 

'  "«.  That  tbotigh'the  byJaw  prohibifts  th^  deotion  of  jfij^^f^^ 

pmMtisinitii  «iilkidvtiid  upprwtedy  and  mxbJeMg  the  «ev«nl  <£ 

p^nieM^irficyiare  to^eeute  it,  to  a  penalty  bf  JM^  y«t  k  Bcksjik. 

doe*  n^tilifake  th«  election  void,  imip  tniii»ifer  the  rigbt  mf  *~^  :^ 

«^il»i^ '  ACatiy  avdieriliM  were  eited,  t6  4i^^  ^^  dii^  ''    ' 
tinction  between  a  piohibitexry  law,  and  a  law  making^the 
act  prohibited  vend. 

Biit'idhis  bljec^Boh  pimd^dedfitM  a  itiiftttdce  of  ^by- 
iafw,  ttAA  k  tinsutidenrtam&ig  of  the  nature  of  the  cose. 
lrh'6  mdnSamns  suppoae^  h&m  elected^  aikl  oommanda  th^ 
itkyW  tef  adnOl^  rinA  swee^  hiia :  the  i^efnrn  ^  thatiie 
^RWnot  eaD^'beibffe  his  ekcftion;  and  the  fiirt  10  so 
found.  So  that  it  appears  on  this  iroord,  the  intent  cff 
the  by-law  was,  that  no  person  should  be  capaUe  of  ad- 
4inin6ibn,'%rfbMie1lad  this 'approbation*  tbeejianiinatioQ, 
knd  'tippM)batioD',  was  a  previona  step,  necessary  to  be 
tefteDT.   ' 

''  Statlh^'fiie  fact  answers  both  objectidnsr  the  by-law 
makes  the  1)eing  called,  examined,  and  approved,  a  ne- 
c^^saiy  parttyftb^  salification :  the  right  of  deetion  is 
nDt'thmftferred;  it  remains  where  it  was,  but  another 
additional  qualification  is  made  necessary.  The  dis- 
tinction contended  for,  therefore,  though  just,  and  well 
kipp6f  t^',  wiH  hot  cTiist  in  this  eaf«  r  it  does  tiot  meddle 
With! 'the  eieetion,  but  makes  another  additional  qiMU 
lification  requiate,  besides  election.  No  occasion,  th«<e- 
fore,  to  go  into  these  authorities. 

'>8;  AnMbcV  objection  w&^that  it  i^  not  retynned,  tfa^re 
yMH  niitif  tos&tniiiy  at  which  it  was  in  Or A/t's  po^er  to 


628  NOTES  OF  CASES  IN  K.B.  fcc. 

1757.       have  ben  cilkd:  but  |t  nrait  be  intended,  dieie 

such  meetiiig;  far,  if  there  wee  none,  he  aii^  he»e 
pleaded  it  by  way  of  excuse,  whidi  he  has  not  done. 


4  Another  objection  iras,  that  it  doea  not  i9)pev»  hut 
he  nught  be  dected,  and  admitted,  before  the  byJaw 
was  made.  The  jury  have  found,  that  he  was  not  dulf 
^*  ^*  approred,  as  required  by  the  byJaw;  which  diews,  his 
dectioD  was  of  such  a  date  as  to  foU  within  it :  it  would 
be  a  strange  suppodtion  to  presume  the  contrsry. 


.  For  any  thing  that  appeen,  this  custom  was  in  ] 
befi»e  the  by  Jaw  subsisted,  and  was  only  tfacre|iy 
forced  by  penalties.  But  supposing  this  byJaw 
troductive  of  a  new  qiialificatinn ;  itseems^beai 
aUeme^  to  prevent  frauds  in  making  persons  fiee:  much, 
more  reasonable  than  that  of  the  city  otLtmdon^  Tftpimg 
all  broad  doth  to  be  brought  to  Blackwell  Hall;  and 
yet  that  has  been  held  good,  being  to  pmreiit  fiaud.  S 
Co.  62.  b. 

Upon  the  whole,  we  think  the  by-law  good,  and  tiia 
return  must  be  allowed. 
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)  .  Easkr.  Temi  SO  Ge%  IL 1767. 


tUenff/  (ieBsee  x>P  Plmden^  Esq.)  agl  CAtfT- 
•*WllIGHT.i It.B. 


<  ^  Oh  the  trUd  of  this  cause  at  Salop  asazes,  a  case  was  In  a  lease  for 

•flMde:^     :  •  years,  the 

word  term  is 
heldtoimplj 
That  Edmund  Plnwdefiy  Esq.,  being  seised  in  fee,  by  merely  the 
g»»i,  dited  «e  Wh  oFOrfiWre,  demised  to  Elizabeth  f^^h?cifSe 
Cb^fkt^^Af/ibr'idndy-tiuie  years,  if  she  should  so  long  interest  is 

•«¥eraa4  Ufti^r  the  death  of  the  said  Elhabeth,  If  she  died  g«^^j  «»* 

f  such  a  de- 

Mtm  ^W  efad'^-^tKe^afbrbsaid  term,  then  td  Rowland  ^^^  with  a 

4BWir^^,fcr  the  renudtoder  of  the  term;     Yielding,  remainder 

ItJIW^n  «^ui)'itpoh  tiie  deceases  of 'the  said  Elizabeik  or  pegidug 

i^lbmolu^dtf  9^^  jprkid)^)  tenftnt;  her,  or  his,  best  chattel,  should  the 

%>r  fifMf  4Miii0gft,ffd#  »  ber^ ;  'Hs'tii  a  power  to  seise  such  |^|^^^^ 

heriot     Elizabeth^  and  Rowland^  both  covenant  to  re-  term,  will 

pwr,  fee,  and  the  lessor  covenants  with  them  both  for  quiet  *«^ure  ac- 

^Aiimeau    ^  ..      .  i    .   ;  cordingto 

^^^T^^*^*-   '/  y     •  the  express- 

ed intention 
Elizabeth  C.  was  possessed,  under  the  lease,  during  her  ^f'»*«Pa'"^'«»- 
life;   and,  upon  her  death,  Rotcland  entered,  and  was  s.  C.  ' 
possessed  for  his  life,  and  died  in  1768. 

The  lessor  of  the  plaintiff,  is  heir  at  law  of  Mr.  P.,  the 
lessor  in  the  lease;  the  defendant  is  representative  of 
Rotcland  Cartwright. 

Mr.  AsioHf  for  the  plaintiff. 

The  question  is,  whether  the  term  granted  by  the  lease 

M  M 
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Right 

agt. 
Caet- 

WKIGHT. 


K.B. 


to  Elizabeth^  now  exists  ?  That  it  does  not,  but  that  the 
limitation  to  Rowland  was  void,  and  the  term  detemuned 
on  the  death  of  Elizabeth^  appears  by  Dyer^  263,  6. 
Cro.  Eliz.  216.  1  Co^  rector  of  Chedingtofi*s  case; 
which  are  authorities  in  point,  and  make  an  end  of  the 
question.    Shep.  Touchstone,  9!14^ 

The  court  stopped  Mr.  Nares,  who  was  going 
to  argue  for  the  defendant 

Lord  Mansfield,  C.  J. 

The  mtendon  of  the  parties  is  clear,  that  the  lease 
Aould  last  during  the  ninety-nine  years.  The  terra  was 
to  be  enjoyed  by  the  lessee  for  so  many  years  of  it  as  she 
liTed  t  buty  if  she  happened  to  die  before  the  expiration  of 
it,  the  residue  was  to  go  to  her  son.  The  covenants  in 
the  lease  prove  this  to  have  been  the  meanii^  of  the 
parties. 

Denison,  J.,  concurred. 

Foster,  J. 

A  heriot  could  not  be  payable  on  Rowland^s  death, 
unless  the  lease  was  to  subsist  till  that  time;  and  that 
bcriot  abo  was^  heriot  service,  (recoverable  by  distress.) 

Elizabeth  has  been  dead  so  many  years,  and  the  leaae 
so  long  acquiesced  under,  as  a  subsisting  lease,  that  it 
should  not  now  have  been  litigated. 


The  pkuntiff  to  be  nonsuited. 
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THE  KING  agt.  ROGER  PHILIPS,  Esq. K.  B. 


This  was  an  information,  in  die  nature  of  a  quo  war-  fo  an  in- 
ranto,  against  the  defendant,  to  shew,  by  what  authority  formaiion  in 
he  exerdsed  the  office  of  mayor  of  the  county-borough  of  ^  ^^  ^^^^^ 
Carmarthen.    The  defendant,  by  his  plea,  admitted  his  roji/o,  the  de- 
exercising  the  office,  and,  by  way  of  justification,  set  up  f®"^^"^  "*^* 
a  title:  that,  by  charter,  80  Hen.  VIII.,  they  were  in-  ously  plead- 
Gorporated,  by  the  name  of  the  mayor,  two  bailiffs,  and  *^»  ^^^^  ^® 
twenty  common  council,  and  a  recorder.     That  the  mayor  j^^^^  ^g^g  |,g. 
should  be  elected  on  the  morrow  afler  Michaelmas  day,  fore  t«re]ve 
in  every  year,  and  be  sworn  before  twelve  of  the  bur-  -case where* 
gesses,  to  be  named  by  the  common  council :  with  power  by  the  stat. 

to  make  by-laws.  ®^'  ^  ^  ^^^'  '  • 

f .  4.,  he  was 

required  to 
That,  by  another  charter,  ofJac.  I.,  they  were  made  ^a^e  been 
a  county-borough,  and  the  two  bailiffs  taken  away,  and  j|,g  presidinir 
two  sheriffs  appointed  in  their  room.  officer;  after 

issue  taken, 

r««       1        11        ,       ^  .-.      ^^  w      ^     ^      »     .       on  the  fact 
That,  by  a  by-law,  1st  ol  May ^  20  Jac.  I.,  the  election  stated,  and 

of  the  mayor  was  confined  to  the  common  council.  found  for  the 

crown,  on  his 
application 
That  there  was  no  election  on  the  charter  day,  or  tlie  for  leave  to 

day  afler,  (according  to  the  statute,)  nor  till  the  12tli  of  co^^®t*h*W^ 
Majfi  28  Geo.  II.,  when,  in  pursuance  q(  a  mandamus^  the  issue 
issued  by  this  court,  Sir  John  Philips^  the  recorder,  (the  ^^^n  "pop 
then  head  officer  of  the  corporation)  and  eleven  of  the  ^^  y^^  indeed 
common  council,  assembled,  and  chose  the  defendant  to  sive  of  the 

question  up- 
on  the  sta- 
tate,  and  therefore  that  a  repleader  might  well  be  awarded^  but  directed 
tba  pkato  be  amended,  ^c.    I  fiurr.  29a.   S.  C. 

M  M'2 
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1757.  ^  mayor;  who  then^  and  there^  was  immediately  mom 

v-^  into  /lis  office,  before  twelve  of  the  burgesses^  named  by 

The  King  ^^^  common  council. 

agt. 

^  j^^^'         '^^  replication,  (according  to  the  power  which  the 
1^  2       .king  has,  by  his  prerogaUve)  put  several  different  facts  of 
this  plea  in  issue,  to  the  number  of  fourteen ;  viz. 

That  there  was  no  such  assembly,  &c.;  that  the  defendant 
was  not  sworn  into  the  office^  as  set  forth  in  the  plea, ; 
that  he  was  not  mayor,  &c.  &c.  And,  on  these  fourteen 
issues,  the  cause  went  down  to  trial  at  Hereford  as^zes, 
before  ParJcer^  C.  B. ;  when,  (and  not  before,)  the  mistake 
was  discovered,  that  though  the  election  was  by  virtue  of 
a  mandamus^  and  therefore  the  swearing  to  be  before  the 
officer  who  presided  at  that  election,  (agreeable  to  11  Geo.  I.) 
yet  the  defendant  had  pleaded  a  swearing  before  twelve 
burgesses,  according  to  the  charter.  And,  upon  starting 
this  objection,  the  Chief  Baron  being  clear,  that  the  issue, 
'<  mat/or^  or  not^  was  a  dependent  issue,  and  that  the 
defendant  could  not  be  admitted  to  give  evidence  of  any 
other  swearing  than  as  alleged  in  the  plea,  the  defendant's 
counsel  thought,  it  was  in  vain  for  them  to  endeavour  to 
maintain  any  of  the  other  issues,  seeing,  if  any  one  was 
found  for  the  crown,  there  was  to  be  a  judgment  of  owter 
against  tlie  defendant,  and  therefore  a  rule  of  nisi  prius 
was  entered  into,  by  consent  that  there  be  a  verdict  for 
the  king  on  all  the  issues,  but  without  prejudice  to  the 
parties  applying  to  the  court. 

Mr.  Norton  now  moved  for  a  new  trial,  and  that  the 
defendant  might  be  at  liberty  to  replead. 

This  manifestly  appears  to  have  been  a  mere  slip  of 
the  pleader,  and  ought  not,  nor  would  in  any  but  a.oor« 
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poration  case,  to  be  attempted  to  be  taken  advantage  of.        ijsy. 

But,  perhaps,  though  the  plea  be  informal  in  this  part 

of  it,  yet  it  is  good  in  substance ;  for  it  is,  that  he  then, 

and  there,  was  immediately  sworn  into  office ;  and,  as  it 

appears,  that  Sir  J.  P.,  the  recorder,  presided  at  the 

election,  this  had  been  sufficient,  if  the  plea  did  not  go  on,      ^^^^ 

and  say,  it  was  be/ore  twelve  burgesses  named  by  the 

common  council;  but  those  words  ought  to  be  rejected 

as  surplusage.     And  on  this  edngle  issue  the  question 

arises;  for  as  to  the  others,  no  evidence  was  offered  to  be 

pven,  seeing  it  would  be  vmn,  and  idle. 

The  grounds  of  this  application  are,  1st,  that  fun- 
damental principle  of  justice,  that  the  true  merits  should 
be  put  in  a  method  of  trial;  Sdly,  because,  had  this  slip 
been  discovered  before  the  record  went  down,  the  court 
would  certainly  have  let  the  defendant  amend  his  plea,  on 
payment  of  costs ;  Sdly,  that  this  being  a  verdict  without 
entering  into  evidence,  would  not  preclude  the  defendant 
from  the  same  privilege ;  4th,  that  the  proper  foundation 
for  a  repleader,  is,  where  sufficient  matter  is  disclosed  to 
the  court  to  shew,  that,  as  the  pleadings  stand,  the  true 
merits  cannot  be  tried ;  and  here  the  distinction  is  be- 
tween such  a  plea  as  is  not  only  ill  pleaded,  but  which 
also,  if  it  were  formally  pleaded,  would  not  be  a  jus- 
tification,  and  where  the  justificaUon  is  itself  good,  but 
defectively  set  out.  In  the  former  case  the  court  never 
grants  a  repleader,  becausls  it  would  be  vain,  and  fruitless ; 
but  it  is  otherwise  in  the  latter;  there  the  court  always 
does  it,  and  this  is  that  very  case. 

Had  the  crown  in  this  case  demurred,  instead  of  taking 
issue,  and  which  ought  to  have  been  done,  as  the  matter  in 
the  plea  was  a  matter  of  law,  the  court  might  have  awarded 
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Ijsy^        a  replender.     Tusker  v.  Saher,  Hbb.  112.     And,  ae- 

^-'^^        oordkig  to  the  strict  rule^  a  repleader  is  to  be  granted 

J^^i^g    without  <x)6ts  on  either  aide;   but  here  we  ofifer  to  pay 

thrar  costs,  and  put  then  into  ad  good  a  condition  as  they 

were  in  before. 


K.B. 


It  is  no  novelty  to  hove  repleaders  in  cases  of  this  kind, 
and  even  in  stronger  cases.  1  VenU  1S2.  And  that  case 
answers  another  objection  which  may  be  made  against  h% 
that  no  repleader  has  been  gisnted,  wheve  the  £rst  ftah 
in  the  pleadings  was  ftom  the  party  ^against  wfaoai  the 
verdict  went. 

This  case  being  of  a  eon^iliaated  natore,  I  do  not  put 
it  on  the  footof  a  common  repleader;  but  hope  Aie  oiHirt, 
in  consideration  df  tfie  )iardshq[>  of  the  case,  and  tlie  oon^ 
sequences  to  the  several  other  members  of  die  ooiporatioB, 
will  put  it  m  sudi  a  way^  tha^die  true  merits  onay  be 
tried. 

Mr.  Marian,  and  Mr.  -Griffith  Price,  aegaei  much  to 
the  same  eflEbet,  and  dted  Cro.  Elix.  245.  Yek.  ^0. 
1  Str.  ^94. 

Before  the  counsel  for  the  crown  pnxieeded. 

Lord  Mansfield  observed, 

That  the  defendant  has  pleaded  an  enrtite  plea,  depend- 
ing  on  several  oonstitnent  parts,  and,  in  the  case  6£  a 
private  person,  it  would  hffve  made  6ne  issuer  but  the 
king,  by  vblue  of  his  prerogative,  has  branched  it  out 
mto  several  issues;  of  which  an  essential  ^me  is^  as  to  bis 
being  sworn;  and  ifehe  filea  plafady  sotth^  'ont  «  <void 
swearing,  it  was  m  vidn  to  proceed  on  libe  other  issues;' 
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and,  congequendyy  if  the  fiourt  should  see  fit  to  help  fbe        1757. 
defendant  as  to  this  point,  they  will  extend  it  to  the 
whole  plea. 


In  general,  whoever  contend  on  the  nde  otfomif  against 
the  true  merits,  and  justice,  of  the  case,  hare  the  labouring  -^^  ^^ 
oar  upon  them ;  but  as,  on  the  one  hand^  a  party  aught' 
not  to  be  precluded  fiom  getting  at  the  merits  by  a  slip  in 
hb  pleadings,  so^  on  the  odier,  he  oug^t  to  pay  his 
opponent  the  costs  he  is  put  to  by  such  mistake ;  whidb, 
thou^  it  cannot  be  done  on  a  repleader,  may,  by  letting 
the  defendant  amend  in  natmre  of  a  iepleader,  in  case 
we  think  a  repleader  ought  to  be  awarded. 

Serjeant  Pook^  for  the  proseculakin. 

Courts  of  juaiice  witt  not  depart  firom  the  rules  of  law, 
though  the  right  may  be  with  the  losing  party,  when  he 
has  failed  through  his  own  mistake ;  and  no  instance  has 
been  produced  of  an  amendment  of  this  sort  after  a  verdict 
This  indeed  is  a  point  which  cannot  happen  in  a  common 
cause;  because  diere  cannot,  in  such  cases,  be  several 
leplioatiofks. 

14iis  is  2x>t  a  good  title,  defiesctively  set  out ;  but  a  title 
bad,  .and  in  itself  defective;  for,  under  llxe  mandamua 
act,  (upon  which  this  case  arises,)  the  defendant  should 
have  been  sworn  before  the  presiding  officer,  and  not  as 
thexharter  dieeds.  If  a  good  title  is  dkclased,  but  in- 
formally pleaded,  I  admit,  Ihe  court  wJU  .awaxd  a  xe< 
pleader ;  and  ;tius  Is  ^the  tdiatinciian  whidn  jruns  ithrongh 
all  the  cases.    Cro.Jae.^M.    BoLl^.    ^  Mad.^H^ 

Tlese  isa^gfcst  diffinenceJxskwaen  omitting  to  set  out 
what  is  proper,  and  setting^ont  whatiis  imfwcqner,  asheoe 
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1757:       ^  swearing  before  twelve  bui^gesses.    Cro.  EUz.  S14. 

,^^^        CarM.  871.     1  Lard  Raum.  SdO.    6  Co.  4$. 
The  King  ^ 

^^'  Sir  Richard  Lloyd,  on  the  same  side. 

Philips.  "^ 

j^^  B^  The  doctrine  of  lefdeaders  may  be  reduced  to  prin- 

ciples: one  rule  is  certain,  that  repleaders  hare  never 
been  granted  for  the  sake  of  the  parties,  but  merely  for 
the  sake  of  the  court,  when  they  are  in  suspense  what 
judgment  can  be  given  on  the  record ;  and  that  is  th& 
reason  why  no  costs  are  allowed  on  either  »de.  Salkf 
under  title  repleader.  S  Lev.  20.  440.  6  Mud.  2.  S., 
and  other  books. 

Here,  the  court. cannot  judicially  take  notice  how  the 
merits  of  the  case  are ;  but  if,  on  the  record,  judgment  can 
be  given,  the  court  must  give  it,  as  to  them  the  parties 
appeal. 

It  is  also  said  in  the  books,  that  repleaders  are  never 
granted  but  where  the  issue  found  is  immaterial;  and 
immaterial  issues  there  mean  such  upon  which  the  court 
caunot  give  judgment.  1  Lev.  32.  But  it  can  never 
mean  issues  which  have  net  determined  the  true  merits 
between  the  parties;  as  where  a  man  who  has  a  good 
title,  pleads  a  bad  one.  SetjearU  v.  Fairfax,  1  Lev.  82, 
and  other  cases. 

A  case  has  been  dted  to  shew,  that  the  court  must  take 
notice  of  something  not  set  forth,  and  that  was  Cro.  Eliz. 
S45;  but  that  case  differs  widely  firom  this;  it  was  on  a 
public  act  of  parliament 

I  never  heard  of  a  repleader  bdng  granted,  where  the 
defendant  mistakes  his  defence. 
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The  judgment,  to  cases  of  repleaders,  is,  quad  rtplc'-  1757, 
citents  and  the  parties  are  to  begin  from  that  part  of  the 
pleadings  where  the  defect  arose ;  but  here  no  fault  is 
pointed  out  in  the  information^  plea,  or  rephcation.  For 
any  thing  that  the  court  sees  to  the  contrary,  the  de- 
fendant has  set  out  the  best  title  he  had.  And  if  the  ^^'  3^ 
court  awards  a  repleader  in  such  cases  as  they  ought  not, 
it  is  error ;  that  is,  as  I  take  it,  if  they  do  it  in  such  cases 
where  they  might  give  judgment 

Suppose  the  defendant  had  set  out  no  swearing  at  all, 
the  judgment  must  certainly  have  been  agidnst  him ;  here 
he  has  set  out  a  bad  swearing,  and  even  that  is  found 
against  him ;  so  that  it  is  the  very  same  as  no  swearing 
ataU. 

Mr.  Aston,  on  the  same  side. 

The  defendant  has  not  only  pleaded  a  bad  title,  but 
the  title  he  has  pleaded,  is  also  found  against  him,  in 
point  of  fact ;  and  where  the  matter  pleaded  has  been 
found  against  the  party  pleading,  repleaders  have  been 
refused  for  that  very  cause.  Cro.  Eliz.  T78.  Cro.  Jac, 
877.  5  Co,  43.  In  the  case  in  Ler.,  where  a  repleader 
was  granted,  the  issue  was  found  for  the  defendant ;  and 
that,  I  apprehend,  is  the  dbtinction.  S  /f.  7.,  11,  b. 
BMod.ftSte.    . 

The  case  from  Hob,  112,  was  on  an  issue  void  in  toto ; 
and  there  is  no  case  of  a  repleader,  where  some  of  the 
issues  were  good,  though  others  were  void.  Cro.  Car. 
85.    2  Mod.y  Read  v.  Dawson, 

Mr.  NartSf  on  the  same  side. 
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1797;  The  malenalkjf  or  kotnalteMkyf  of  the  kne,  mast 

appenr t»  the£su)e  «if  the  neootd.    Eexn  PkiUpi,  I  Sir. 
894,  &c.    . 


The  court  omnot  pcesttme,  on  this  ffcmrd,  that  dys 
jg^Q^       rattaring -was  before  idle  reoovder. 

Mr.  NorUn^  in  reply. 

It  does  not  appear  on  this  record^  that  the  defendant 

not  properly  sworn ;  it  only  appears  that  he  was  not 

improperly  sworn  before  th^  burgesses ;  and  where  the 

trial  has  not  deterniined  the  real  Question  between  die 

partiesi  there  a  repleader  oi^t  to  be  awarded 

The  plea,  in  the  case  otStijeant  t.  Fairfax^  was  bad ; 
the  verdict  was  against  the  defendant,  yet  a  repleads 
was  awarded.  That  case  contradicts  greatly  what  some 
of  the  gentlemen  have  said. 

Lord  MansfielBy  C.  J. 

General  rules  have  been  wisely  established,  and  reli- 
giously adhered  to,  in  furtherance  of  the  great  end  for 
which  they  were  framed;  that  is,  the  attainment  of  justice 
with  greater  conveniency,  and  certainty;  but  when,  liy 
reason  of  any  peculiar  circumstances  attending  the  case, 
the  means  are  insisted  on,  in  order  to  avoid  the  end,  courts 
will  be  very  certain  of  the  strictness  of  the  rule  fhat 
restrains  them,  befinre  they  will  suffer  their  hands  to  be 
Ued  up  in  a  case  so  drcumstanoed. 

'  There  is  no  difference  between  die  case  cf  a  txnv 
poration,  and  another  common  case :  die  burgess  has  the 
same  right  to  his  franchise,  by  the  law  of  die  land,  as  the 
freeholder  has  to  his  freehcM. 
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Thifl  «aie  say  be  ooBttdeiied  in  two  riewfl.  175^. 

1.  Suppomng  the  sqgle  issue  joined,  had  been  on  the   ^be  King 


swearing. 


2.  What  alteration  is  made  bj  the  other  issues,  and 
the  verdict  found  on  them.  * 

iM.  Ifthe  issue  had  been  joined  on  the  feet  of  swearing 
only,  it  would  hare  appeared  plainly  on  the  record,  that 
the  parlies  had  aDeged  a  fact  from  which  no  legal  oon- 
dunon  eould  have  been  tSrawn^  which  b  the  end,  and 
design,  of  evety  issue  of  fact;  bat  this  is  what  the  h>- 
gidans  caH  a  mere  nm  sequitur.  It  is  manifest,  that  the 
pleader  intended  to  set  up  a  title  m  Ae  defendant,  under 
onelec&m  pursuant  toth^  statute,  for  so  he  has  laid  it  in 
every  other  point  but  the  swearing ;  but  there  he  has 
been  led  into  a  mistake,  by  adhering  to  a  fenn;  without 
vaiymg It  accordingto  the  circumstances. 

Bat  though  tins  issue,  so  laid,  be  found  i^ainst  the 
defendant,  viz.,  that  he  was  not  swom  before  the  twdve 
burgesses,  it  does  not  from  thence  follow,  that  he  was  not 
swom  before  the  predding  officer :  but  this  appears,  that 
it  nnght  be  ^eaded  in  such  a  manner  as  would  put  the 
trae  merits  m  issue. 

What  is  the  nik^law,.ihen^  in  cases  io  drcumfltanecd? 
I  take  it  to  be  dearly  this;  that  idieve  the  natter  f«mnd 
diawB  after  it  no  legal  oonseqaense^  dther  on  one  dde  or 
die  rather,  thsre  the  court  apisacds  .a  ispleadbr::  bui.if  the 
defiandant  has  set  up  auch  a  defence  as  cannot  be  made 
good  by  any  form  of  pleadii^.ihfiteit  would  be  vain,  «nil 
unnecessary,  to  grant  it  6Mi>d.fL  Moare^BBl.  Taskcr 
V.  Salter,  Cro.  Eliz.  846. 
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1757.  The  courts  have,  of  late  years,  been  more  liberal  in 

allowing  parties  to  amend,  in  order  to  come  at  the  justice, 
and  true  merits,  of  the  case,  than  formerly,  and  will  aid 
cases  omitted  out  of  the  general  positive  laws  made  for 
that  purpose,  as  from  the  infinite  variety  of  cases,  it  was 

][,  B^  impossible  to  provide  for  them  all  by  a  positive  law ;  and 
this  is  confirmed  by  a  case  which  I  have  met  with,  more 
modem  than  any  that  have  been  cited,  2  Sir.  994; 
where  the  condition  of  a  bcmd  being,  ,to  pay  on  or  b^tre 
such  a  day,  on  a  general  plea,  that  he  paid  it  at  the  day, 
and  issue  thereon  found  against  him,  yet,  as  he  might 
have  performed  the  condition,  by  payment  before  the 
day,  the  court  awarded  a  repleader.  And  in  1  Sin  S94, 
Rtxv,  Philips,  Pratt,  C.  J.,  in  delivering  his  opinion 
on  that  case,  admits,  that  if  the  justification  set  up  by  the 
plea,  had  been  good  in 'itself,  but  informally  pleaded,  a 
repleader  might  well  be  awarded ;  but  there,  the  matter 
of  the  justification  beiog  bad  in  itself,  he  refused  to  grant 
one.  Try  the  present  case  by  this  rule,  and  it  will  mani- 
festly appear,  that  the  defendant  may  have  a  good  title, 
but  has  pleaded  it  defectively,  through  a  mere  slip^  and 
oversight 

Does  it  appear  then,  by  the  record,  that  he  could 
have  pleaded  better?  Certainly  it  does.  It  appears.  Sir 
John  Philips  was  die  presiding  officer  at  the  assembly 
where  the  electibn  was ;  which  carries  a  strong  imr 
plication,  that  the  swearing  was,  in  fact,  according,  to  the 
Statute ;  and  if  so,  the  court  will,  if  posable,  relieve  the 
defendant  in  this  case,  to  prevent  the  bad  consequences 
that  must  necessarily  attend  the  corporation,  if  judgment 
of  ouster  goes  against  the  mayor. 

:  .  As  to  the  second  poinL 
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It  is  to  be  determined  on  general  rules  of  law^  and  the        ijn. 
feasons  of  the  cafie^  as  governed  by  those  rulesw 


It  is  said>  that  it  was  found  by  one  issue,  that  the  de- 
fendant WQs  not  did  If  elected.  If  that  was  the  real  fact^ 
it  would  be  different  from  what  the  case  appears  to  be  by  K.  & 
my  lord  chief  baron's  report,  which  we  are  judicially  to 
take  notice  of.  He  thought,  ^and  rightly,  in  my  opinion, 
that  no  swearing  could  be  admitted  to  be  proved,  but 
before  the  burgesses.  He  also  thought,  and  rightly,  that 
the  issue,  ^<  mayor,  or  not,^  was  dependent  on  the  other 
issues;  viz.,  whether  a  mayor  so  elected,  &c.,  as  set  forth 
in  the  other  issues. 

The  verdict  then,  as  to  the  other  issues,  was.  without 
evidence ;  and,  by  the  rule  of  nisi  prtus,  the  verdict  on 
them  was  not  to  prejudice ;  but  now,  it  is  innsted,  it 
must  conclude. 

Upon  the  whole,  therefore,  I  hope  it  will  be  thought 
right  to  set  aidde  the  verdict  as  immaterial,  and  to  suffer 
the  defendant  to  amend  his  plea,  on  payment  of  costs; 
which  will  attain  the  substantial  justice  of  the  case  on 
both  sides.  Had  this  come  before  the  court  on  a  de- 
murrer, leave  would  have  been  given  to  amend,  iqxm 
asking  for  it 

It  is  the  part  of  a 'good  judge,  not  amfliare  juris* 
diciionemj  hat^jUBtiiiam. 

DenisOfif  J. 

The  point  is,  whether,  by  any  way,  this  mistake  can  be 
come  at,  as  it  appears  to  be  a  mistake,  by  the  record 
itself. 
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if^.  Bepleackfs  are  now  beeome  rare,  HBoe  the  pi«etio6  of 

settmg  aside  iBfi]iuiterialverdkst»kasooiDeuKta>t]aeb   - 


Here,  tbe  plaintiff  ought  to  have  demurred  to  the 
plea,  and  not  have  jcnued  in  this  immaterial  issue:  and 
though  an  issue  in  fact  has  been  joined,  and  a  ver£ct 
^*  ^*  fbund  for  the  king,  yet,  non  constat j  from  thence,  that 
the  real  merits  are  against  the  defendant ;  for  it  is  pos- 
8ible>  notwithstanding,  that  he  was  sworn  before  the 
proper  person;  and,  consequently,  it  would  be  doing 
him  apparent  wrong  to  give  judgment  of  duster  against 
him^  before  that  matter  is  determined. 

In  the  case  of  Rex  t.  Philips,  the  reason  why  a 
repleader  was  denied,  was,  because  it  plainly  appeared, 
the  defendant  eould  not  vary  his  case;  but  if  the  case 
oould  hare  been  bettered  by  such  an  indulgence,  the 
court  said,  they  should  have  granted  it.  I  have  not  seen 
that  record,  but,  I  dare  say,  there  were  ievesal  issues 
j(ttned. 

It  is  said,  that  this  is  a  defective  tide;  but  it  does 
not  appear  to  me  to  be  such  a  defective  title  as  is  men- 
tioned in  the  books,  in  oppoution  to  titles  defectively  set 
forth ;  what  it  may  turn  out  to  be^  when  the  mattor  is 
ftnther  examined  into  by  a  jury,  the  court  cannot  now 
pretend  to  say. 

I  am  not  very  fond  of  giving  judgment  of  repleader, 
because  writs  of  error  fie  upcm  than;  wd  therefore  it 
might  occasion  delay :  but  I  am  inclined  to  set  aaide  this^ 
as  a  v(nd,  vain,  impertinent,  issue;  and  then  the  party 
may  move  to  amend  his  plea,  on  payment  of  costs. 

Foster^  J. 

All  the  issues  were  found  for  the  king,  though  it  19 
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admitted  on  all  hands,  that  not  a  tittle  of  evidence  was  1757, 

given.    Shall  not  we,  then,  let  the  merits  be  settled  ?  ^*^ 

The  KiVG 

Where  the  issue  does  not  detennine  the  matter  of  right,  ^^^* 

it  is  admitted  by  Mr.  Narcs^  that  a  repleader  may  be  Philips. 
well  awarded.     This  is  that  very  case. 


K.B. 


If  the  verdict  stands  in  the  way  of  such  repleader,  I 
think  it  ought  to  be  set  aside. 

Verdict  set  aade,  on  payment  of  costs. 


^  .■  4.1  :^iu 
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TO   THE 

PRINCIPAL  MATTERS. 


A. 

ABATEMENT. 

To  rerifj  a  plea  in  abatement  accord- 
ing to  the  ftatute  of  queen  Jnn^ 
it  ia  inaufficient  to  annex  affidavits 
not  mentioning  all  part-owners  by 
mune^  and  not  worded*  in  poaiti?e 
tenna.*— Pforc^agt.  Dav^f  K.  B. 
7.20  and  90  6. 2.    •      Page  304 

AFFIDAVIT, 

I.  After  a  rule  obtained  for  hit  report 
of  a  verdict,  the  judge,  who  tried 
the  cause,  djing,  the  court  directed 
that  the  facts  should  be  stated  by 
B&damtM^^AnoMjfmoui.  K.  B.  £. 
27  G.2.  •  .        80 

«»  Corroboratuig  aiBdants  nay  be 
read  after  a  mle  has  been  granted^ 
but  not  those  containing  new  mat- 
ter.^The  King  agt  B^rkUjf,  and 
Bragge,  E.  B.  ^  27  6. 2.         81 

t^  An  affidavit  ia  conoboiatien  is 
receivied,  filed  before  causa  shewn. 


AMENDMENT. 
— *The  King  agt.  Siberii,  K.  B.  T. 
29  and  30  6. 2.  Page  350 

4.  On  a  motion  for  costs  upon  liffi- 
davit,  a  rule  nisi  only  is  granted.^^ 
The  King  agt.  Smith,  K.  B.  T.  29 
and  30  G.  2.  •         3/8 

AGREEMENT. 

Where  an  agreement,  for  the  pur- 
pose of  e£fecting  a  marriage^  was 
destroyed  by  the  death  of  one  of 
the  parties^  decreed,  tha(  a  bond 
and  money  lent  in  pursuance  of  it, 
should  be  restored  to  the  other.— 
Jemmitt  agt.  WUU^  Cmavc.  £.27 
G.2.  .  •  «       72 

AMENDMENT. 
1.  An  executor  may  have  leave  to 
amend  bis  declaration,  by  laying  a 
promise  therein  to  himself,  instaid 
of  one  to  his  testator.«-raao«r, 
ezacutor^agt.  SmiHh  K,  9.  £•  27 
a.  2.  •  141 


If  If 


546 


AWARD. 


BAIL. 


3.  Leave  granted  to  amend  by  chang- 
ing the  renue,~Griffith  agt.  HolUer^ 
K.B.r.39and30G.2.    F^368 

3.  Writ  of  error  amended  upon  the 
St.  5  Geo.  l^^The  King  agt  WiU 
Uams,  K.  B.  H.  30  G.  2.  470 

ASSETS. 

In  a  bill  for  the  discoTery  of  assets 
descended,  thejieir,  and  the  per- 
sonal representaliTe,  must  both  be 
incladed.— -Freittf  agt.  Odepepper, 
Chamc.  E.  27  G.  2.         .        133 

ASSUMPSIT. 

1.  A  plea  of  an  account  is  improper 
to  a  declaration  in  assumpsiL — 
jidderUytigt.  Evans,  K.  B.  H.  29 
G.2.  •  .  250 

2.  A  demand  of  an  equal  nature  can- 
not be  pleaded  in  bar  to  an  action  on 
the  caBC^^^^Roades  agt.  Bamesy 
K.B.  M.30G.  2.       .  391 

ATTORNEY. 

The  court  granted  a  rule  against  an 
attorney^  that  he  should  shew  cause 
for  the  detention  of  deeds  which 
had  been  conGded  to  his  care. — 
■  ■  agt.  RuiseU,  K.  B.  E.  27 
G.2.         ...  .129 

AWARD. 
1.  An  applicatioii  to  set  asida  an 
award,  must  be  bvongbt  within  the 
time  limited  by  9  and  IQ  IF.  B,  c. 
Id*;  but«mdiewiaig  cause  agiiinst 
tbe  rule  for  an  atlaahMnt»  fiffi- 
daifits  may  be  praduocd  imfi^ach- 


ing  the  award.— ^aoffywoiit,  K.  B. 
JB.27G.2.  .  Page  118 

2.  An  awards  in  whidi  no  partiality 
spears,  is  not  to  be  act  anda. — 
Tnmer  agt.  Dr.  Base,  ILBkBLzo 
G.  2.  893 


B. 

BAIL. 

1.  The  plaintiff  having  accepted  an 
indorsement  of  a  promiasocynote 
from  another  credAtOTn  for  the  pur- 
pose of  holding  tba  d^Uv^^  to 
special  bail,  in  an  action  to  lecQver 
both  debts;  held,  that  theac^on 
was  well  brought^  but^  being  a 
practice  to  evade  the  statute,  &&, 
that  the  defendant twasjuuljr  dfi- 
charged  from  cuslodyi— ^nP^glet- 
wrik  agt.  Isksnoood^K^^  Xf  29 
and  30  G.  2.         ...  r^7l 

2.  Bail  for  a  party  named  ia  Ib^t'^ 
ceediags  for  coaforfnity^  ^ti^gh 
put  in  without  his4ifectio9„|y%  in- 
demnity being  offeredhiovaffabeld 
gOiA-^-CUdatid  agt  Ityv^  J^.  B. 
r.29aBd30G*2«     .  -.;    ,.^76 

8.  Acertifioatpofdjcrfaarg^iii^eran 
insolvent  debtors'  act,  will  not  be- 
nefit one  #bo'' Is  4liewn  to  have 
been  abroad  .not^^a^  a  ^i(if^  J^t 
occupied  in  a  cwxi^,pf  lawfiiyiu- 

.  muesAj^^hddan  jagl^  Fjootp^  ^  B. 

T.  29  ead  3Q^<^a.         .^    k9^ 

4.  UscLJk.  agaJjMt.  ML  fh^Jtw^^f 


BISHOPS. 


BY-LAW. 
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on  motion^  directed  the  names  of 
two  persons  who  had  not  justified, 
to  be  struck  out  of  the  roll ;  but 
afterwards  consented^  that  pro- 
>  ceedings  against  them  only  should 
be  stayed.*^RWfer  agt.  Green^ 
K.B.r.  29 and 30^.2.  Page382 

M,  The  sum  sworn  to  for  holding  to 
bail,  shewn  to  be  due  on  the  debtor 
side  of  an  account  only.-^Turling- 
ion  agt.  Erasmus^  K.  B.  AT.  30 
G.2.  424 

0.  Ball  are  not  exonerated  from  a 
debt  once  fixed  upon  them,  by 
Aeir  principal  subsequently  ob« 
laining  a  certificate  as  a  bankrupt 
—Woolletf  agt.  Cobbe,  K.  fi.  H.  30 
0.3.  .  •         504 

BANKRUPT. 

kfk  assfgoee  of  a  bankrapt  employs  a 

broker  to  sell,  and  receive  the 

-  nbneyibr  goods,  who  after  the 

salediesininsolvent  circumstances; 

ftefd,  that  the  assignee  is  not  re- 

spoasibfe  to  the  creditors  for  the 

"«'«idae  of  the  goods  sold  by  the 

*  broker,  beyond  the  dividend  ac- 

'  tcialty  received  from  the  broker's 

effects. Bdchkr   agt.    Parsons, 

CtCAKC.  B.  F.  27  G.  2.  38 

I.J    .  BISHOPS. 

'Bflik^  are  not  restrained  by  the  1st 
"^"fjEBhi.  A^m  granting  ancient  ot" 
'^  ikSesb'  which  existed  before  that 
'"'<M^t,  with  the  acciisi^iiMd  files  an- 
)  meked;  auigiMis to aade*  being 


allowed  by  the  dean  and  chapter, 
are  valid,  independently  of  the  con- 
sideration of  the  usefulness  of  the 
office. — Trehtoney,  hart.  agt.  the 
Bishop  qf  Winton,  K.  B.  H.  29 
G.  2.  .  Page  256 

BY-LAW. 

1.  A  by-law  which  directed,  that  a 
sum  of  money  should  be  paid  for 
the  use  of  a  corporation,  on  enroll- 
ing indentures  of  an  apprentice- 
ship to  one  of  its  members,  is  bad. 
—Nevesley  agt.  Webster,  K.  B.  M. 
29  G.  2.  .  243 

2.  The  number,  and  description,  of 
persons,  declared  eligible  to  an  of- 
fice by  the  royal  cliarter  of  a  cor- 
poration, cannot  be  changed  by  a 
by-law ;  nor  the  sale  of  a  distress 
directed. — Lee  agt.  WalUs,  K.  B. 
H.29G.2.  .  292 

3.  A  power  vested  in  the  master,  and 
wardens,  of  a  company,  by  a  by- 
law, to  elect  such,  and  ao  many, 
freemen>  as  they  shall  see  meet,  to 
be  of  the  livery,  to  levy  a  penalty 
for  refusal,  &c.,  is  legal,  and  can- 
not be  used  oppressively :  any  un- 
due exercise  of  it  being  properly 
to  be  submitted  on  a  plea  of  nil- 

debet :  and  notice  of  a  court  is  not 

I 

requisite  to  a  member  of  the  eooi- 

pany. — Vintners*    Company  agt. 

♦  Passey,K.B.H.B0G.2/        SCO 

4.  A  power  being  vested  by  charter 
in  a  select  number  of  a  cerpebste 
bedy;  to  makelBy«'lawi^foraA  in 
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CERTK(»IARI. 


COPYHOLD. 


the  name  of  the  whole,  the^  may 
be  allowed  to  use  the  general  name 
of  the  corporation  in  their  ordi- 
nances :  and  a  by-law  established 
by  them  to  prohibit  the  admission 
to  freedom  of  persons  who  had  not 
been  previously  called  and  ap- 
proved of  at  three  meetings  of  the 
corporation,  is  held  reasonable,  and 
valid.  Such  approbation,  and  ex- 
amination, being  additional  qua- 
lifications, requisite  besides  elec- 
tion^ that,  and  admission,  found  by 
a  jury,  without  these,  cannot  en- 
title a  claimant  to  exemption  from 
the  restraint  of  the  by-law.^— The 
King  agt.  the  Mayor  of  Durham^ 
K.  B.  H.  30  G.  2.  Page  512 


c. 

CERTIORAM. 
1.  Orders  of  justices  of  peace,  made 
in  pursuance  of  the  excise  laws, 
may  be  removed  by  certiorari  .•  and 
the  words  *'  party,  person,"  &c.  in 
the  act  of  13  G.2.  c.  18,  do  not  in- 
clude the  crown;  therefore  a  c^- 
Horari,  on  the  motion  of  his  ma- 
jesty's attorney-general,  was  di- 
rected to  issue,  although  the  time 
limited  by  that  statute  for  appli- 
cations  for  such  writs  was  elapsed, 
and  the  diiwctions  Jn  it,  relative  to 
notice  to  the  justices,  had  not 
been  complied  with  by  the  crown.t-. 


The  King  agt.Bcriby,  and  Bragge, 
K.B.  £.  27G.2.  Page  80 

2.  On  ^the  motion  of  the  Attorney^ 
General  for  a  certiorari  to  remove 
an  indictment,  the  right  of  the 
crown  having  been  mentioned  by 
him  to  be  in  dispute,  an  affidavit  is 
required  fipom  the  defendant,  ac« 
cording  to  5  W.  and  M.,  th^t  the 
freehold  is  in  question* — The  King 
agt.  Burgess^  K.  B.  £.  27  G.  2.  135 

COMMITMENT. 

Warrants  of  commitment  are  held 
valid,  although  the  authority  under 
which  they  were  granted  is  not 
therein  set  forth  ^ — ^The  King  agt 
Qoodall,  K.  B.  £.  27  G.  2.        122 

COPYHOLD. 

1.  The  devisee  of  a  copyhold  estate 
has  only  a  title  until  admittance, 
and  such  a  right  cani^ot  be  for- 
feited to  the  lord,  but  will  continue 
in  tlie  heirs  of  the  surrenderor* — 

■,  on  the  demise  of  Jeffme*^ 
agt. ,  C.P.  £.  27  G.  2.    '  110 

2.  During  the  continuance  of  tI)ose 
lives  by  which  a  term  of  years  in  a 
copyhold  is  supported,  if  theterpior 
dies,  it  devolves  upon  his  executor, 
of  necessity,  to  obtain  that  he  be 
admitted  tenant  in  the  lordVcdurt, 
and  pay  the  fine  thereon  incidents 
And  though  it  was  argued  against 
that  position,  that  a  fine  bectaie 
due  only  on  a  change  of  estate,  that 
the  admission  of  tenant  fiov  lifo-is 


COKWRAtlON. 


COSTS. 
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that  of  him  in  mnaindery  kc,  yet 
the  court  adopted  the  aathorities 
tending  to  provoi  that  a  right  to 
admission,  and  a  fine,  accrue  to  the 
lord  on  the  death,  or  change,  of 
.  every  tenant — Earl  of  Bath  agt. 
Jbne^,  K.B.  H.  30  G.  2.  Page471 

CORPORATION. 

The  Royal  Exchange  Insurance  Com« 
pany,  for  insuring  against  losses  by 
fire>  &c.,  are  assessable  to  the  land 
tax,  in  thoir  corporate  capacity,  in 

:  respect  of  the  capital,  which  they 
are  entitled  to  possess  under  the 
charter  of  J  Geo.  1- — tto^al  Ex- 
change Insurance  Company,  agt. 
yaughan^  K.  JB,  £.  29  G.  2.      320 


COSTS. 

J.  Equity  will  not  give  costs  for  not 
^oing  to  trial  on  an  issue  from  this 
court,  but  where  a  court  of  law 
would  have  done  it. — Moore  agt. 
BeviSf  Chang.  E.  27  G.  2.         73 

^  A  ivife  namqd  with  her  husband 
in  ft  rule  of  court  directing  costs  to 
be  paid  to  them,  is  entitled  to  the 

.  advantage  of  it,  if  she  survives  her 
husband;  and  an  attachment  upon 
tlie  rule  issues  of  right. — 7S2^  agt. 
BartletfK.B.E.27G.2.         104 

5,  An  issue  on  a  plea  of  licence,  in 
an  action  of  trespass,  found  for  the 
lilaintiff,  with  lct»  damages,  war- 

'  rants  a  certificate  of  the  judge. 


under  the  43d  of  EUt^^Hmard 

agt.  Cheshyre^  K.  B.  M.  29  G.  2; 

Page  245 

4.  After  verdict,  the  party  succeeding 
is  entitled  to  the  costs  incurred  at 
a  former  assizes,  when  the  cause, 
from  press  of  business,  was  made  a 
remanet.-Slanden,  lessee  of  Wheats 
ley,  agt.  HaU,  K.  B.  £.  29  G.  2- 

338 

5.  A  cause  having  been  made  a  re- 
manet  at  the  instance  of  the  plain- 
tiff, for  default  of  viewers,  after  a 
view  by  three  only,  by  consent,  and 
not  returned  by  the  sheriff;  on  an 
application  to  the  court  by  the  de- 

.  fendant  for  cosU  for  not  going  to 
trial,  they  directed  them  to  follow 

the  event  of  the  cause. Lord 

Mounlcharles  agt.  Charles  Yorfe, 
Esq.  K.  B.  E.  29  G.  2.  341 

6.  Rule  for  cosU  discharged.— itfon- 
day,  one,  &c.,  agt.  Wilkes,  K.  B. 
T.29and30G.2.  .  849 

7.  An  excuse  alleged  by  the  plaintiff 
for  not  going  to  trial ;  namely,  that 
he  had  laid  a  case  before  counsel, 
and  could  not  get  it  answered  soon 
enough  to,give  notice  of  trial*  held 
sufficient-— Powefl  agt.  — >  K.  B. 
7.  29  and  30  G.  2.        .  349 

8.  A  security  for  costs  may  not  be  re- 
quired from  a  wife,  who  brings  an 
action  in  her  husband's  name^  he 
being  abroad,  on  a  promise  ex- 
pressly made  to  her. — Mingoiti  agt, 
Drummond.  K.  B.  H.  80  G.  2.  469 
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DEBT. 


t>EVISK. 


COVENANT. 

In  covenant,  for  five  years  rent,  due 
at  the  expiration  of  a  term  of  years, 
the  rent-day  for  the  last  half  year 
not  falling  within  it;  the  plaintiff 
may  recover  damages  for  all»  ex- 
cept the  last  half  year's  rent. — Long 
figt.  Butroughs,  K.  B.  M,  29  G.  2. 
Page  247 


D. 


DEBT. 

1.  In  a:  declaration  in  debt  against  a 
.defendant  in  the  custody  of  the 

sheriff,  it  is  unnecessary  to  allege 
that  the  process  issued  at  the  suit 
of  the  plaintiff  against  the  de- 
fendant ;  though  it  is  otherwise  in 
actions  on  the  case. — Parker  agt. 
Drew,  K.  B.  E.27  G.  2.  114 

2.  To  an  action  on  a  bond  condition- 
ed for  payment  to  third  persons, 
one  judge  delivered  his  opinion, 
that  solvit  post  diem  was  a  good 
plea,  within  the  st,  4  and  5  Ann, : 
whereupon  the  plaintiff  had  a  rule 
to  withdraw  his  demurrer,  &c. — 
Giddings  agt.  Giddings^  K.B.  £. 
29  (r.  2.  .  33^ 

3.  To  an  action  on  a  bond,  condi- 
tioned for  the  performance  of  se- 
veral matters,  it  is  requisite  to  set 
forth  in  the  plea,  with  particularity, 
the  manner  in  which  the  terms  of 


tlie  condition  were  complied  wilfc^ 
—Reynold  agt.  Reynold,  EL  B.  -  T. 
29  and  30  6.  2.  Page  3^7 

DECLARATION. 

On  the  motion  of  the  Solicitor  Ge- 
neral for  a  trial  at  bar,  made  before 
declaration  delivered,  the  courtaaid 
he  came  too  early.— 7j^(2al  agt 
Pennington,  Exchbo.  E.  27  G.  2. 

128 

DEMURRER. 

The  defendant  cannot  demor  to  an 
amended  bill,  by  which  no  new 
relief  is  pn^'ed^  afler.adswer  to  the 
original  one.--*£fniiv0<^  a^  Ayfiffe, 
Chang.  £.  27  G.  2.         .        131 

DEVISE. 

1.  AfVer  an  express  limltatioii  in  a 
will  of  an  estate  for  life,  with.  re« 
mainders  over,  these  word?^  **  and 
in  case  M.  D.  (the  tenant  for  life) 
dies  without  issue,''  will  not  operate 
to  make  the  remainders  contmgent^ 
or  create  an  estate  tail  in  the  te- 
nant for  \\{e^Let\ieulieT9if^,  Tracy, 
Chanc.  H.  y.  27  G.  2.  256 

2.  After  a  devise  of  an  estate  j^ene- 
rally,  a  conveyance  executed  to 
trustees  of  an  advowson,  included 
in  the  devise,  is  a  revocation  of  it, 
with  respect  to  the  advowaon. — 
Sparrow  agt.  Hardcastle,  Cbanc. 
£.27  G.  2.  .  «7 

3.  An  express  devise  '*  for  life  and  na 


DISSEISIN. 


DISTRIBUTION.        551 


:  longer,  and,  after  his  decease,  to 

.  such  son  as  he  shall  have,  lawfully, 
&c.^'*  by  implication,  to  be  deduced 
from  the  whole  will,  is  held  to  con- 
vey to  tlie  devisee  an  estate  in  tail 

male. Robinson  agt.  Robinson, 

Ki  B.  jB.  29  G.  2.  Page  298 

4.  Under  a  devise  to  trustees,  and 

their  heirS|  during  the  minorities  of 

two  nephews  of  the  testator,  and 

*  upon  the  coming  of  age  of  each, 

then  equally  to  them  both,  and  their 

heirs  ;  a  repaindqr  in  fee  is  vested 

immediately  in  the  nephews,  which 

'  IS  not  contingent  till  they  shall  hare 

attaineil  twenty -one. Goodtitle, 

'*'  on  'the  demise  of  Haytoard,  agt, 
'  "^l  VfiiKhr/,  K.  B.  H.  80  G.  2.        506 

DISSEISIN. 

1.  A.f  tenant  in  tail  in  remainder, 
enters*  upon  the  estate  of  B.,  tenant 
"for  flffe,  under  a  judgment  in  eject- 
' '  meAt,  and  enfeoffs,  for  the  purpose 
of  making  a  tenant  to  the  praecipe* 
upon  the  grounds  on  which,  in  the 
ancient  law,  disseisins  were  con- 
sidered to  be  established;  on  the 
doctrine  which  prevailed  respect- 
ing them,  both  before  and  after  the 
introduction  of  the  assize  of  novel 
aisseisin,  and  by  that  6f  disseisin  at 
election, '  the'  court  held,  that  an 
entry  under  such  a  judgment  could 
not  possibly  be  a  disseisin,  and  that 
a  recovery  suffered  by  means  of  it 
could  not  be  supported.  Also  thej 
agreed,  from  the  bature  of  a  com- 


mon recovery,  and  the  principle 
which  pervades  all  the  cases  in 
t  which  they  are  held  to  be  valid, 
that  the  proper  parties,  and  ihoie 
who  have  a  right  to  suffer  it,  must 
alone  join  to  render  it  effectual : 
that  fraud  and  covin  vitiate  the 
transaction,  and  that  no  estate 
founded  on  a  mere  artifice,  shall 
enure  to  bar  those  in  remainder; 
and,  for  those  reasons,  that  the  re- 
covery was  void.  But  a  lease  for 
lives,  made  under  a  power,  on  the 
continuance  of  which,  till  a  certain 
time,  the  right  of  the  lessor  of  the 
plaintiff  to  his  remedy  by  eject- 
ment, depended,  from  various  de- 
ficiencies being  deemed  invalid,  the 
defendant  had  judgment  in  the  ac- 
tion of  ejectment. — Taylovy  on  the 
demise  of  John  Tracy  Atkyns^  agt. 
Horde,  K.  B.  T.  28  and  29  G.  2 ; 
M .  29  G.  2 ;  E.  29  G.  2;  M.  30 
G.2;  H.  30 G. 2.    Page  143  to242 

DISTRESS. 

A  landlord's  right  to  distrain  revives : 

execution  being  waived. — Seven 

agt.  Mihill,  K.  B.  7.  29  and>  30 

G.  2.  .  .  370 

DISTRffiUnQN. 

Undes,  nephew,  and  niece,  of  an  in- 
testate are  entitled  to  an  equal  dis- 
tribution, by  decree  of  this  court, 
after  a  sentence  in  the  prerogative 
court,  to  that  purpose.-— 2lfot/r^u« 
agt.  Buiisieres,  Chang.  /T.  V.  29 
G.2.  •  .  29« 


% 

EJEgjMBNT. 

The  pinner  of  the.  •oU,  in.A.comiiion 

liTghwaj,  l^eiog  eatitled  '•  ^^^ 

jNnefit  which  may  arwc  from  it, 

\consistent  with  the  right  of  passage 

in  the  public^  nay  recover  the  pos- 

^sessjpn  of  it  by  ^ectme^kf  and  the 

>Iac^  denominated  land  m  the  d^ 

claratiotiy  though  built  upon,  isauf- 

Bciently  described.— Goodtf/Ar,  les- 

&e  otC^esier^  a^  Alker.  K.  B. 

^:Z0  G.  2.  "^        .  Page  427 

ELECTION. 

1.  Under  a  decree^  directing  Itod  to 
be  tuhied  into  money,  the  party  en* 
titled  to  the  produce  of  land  ao 
conrerted,  cannot  dect  whether  it 
ihall  descend  to  hit  heir,  ox  east* 
cutor,^  to  keep  jthe  land.-^BrodM 
%t.  Gee^  Chang.  £.  ay  G.  %    73 

2.  Where  the  court  of  Chancery  faa?e 
directed,  that  mpAeyahall  be  hiid 
out  in  landa^  to  be  limited  to  cer- 
tain uses,  the  party,  claiming  under 
those  limitations,  apj^ying  to,  re- 
cei?e  payment  of  it,  will  not  pre- 
^  ¥^itm  A  fine  would  entitle 
•W\  m^HBU  tethe  t^  of  the 
kf^io  ,b^  |iUrchiBed.-ifDrifevirf,w ' 
•gt*e^or^i;^,  CuAittik  E.^Q.t. 

.   126 

^_,  .  .   BBJROE-  ^ 
An^igWttBBl,of  eittopiif  Adi  iftsdt 
««!WWH  itf.thc  MMtxlr  is  ottt- 


fessed  hjr^  ggutpt^kj^  of  tn 

nuUo  tsi 


Willcih^  K.  B.  T.  2d  and  30  G.  2. 
Page^AO 

EXEcimbN:     ^  r  , 

Execution  set  aside,  ou  sec;acity  i^ 
ing  gi?en  to  defend  on  meir^,  tf9* 
—Milk  agt*  Spedding^  Jj^  »,.  jR. 
29 G. 2.  •     .  ,-.. n.a« 


.  -1 


F. 


J-^/ 


A  Ji,Jih  vpott  a  daimant' Ju^piiiiii^' 
before  revival  is  JraeguhoD^  smnI'^ 
second  jf.^«  ou^  bei  ts^ett  ^ 
and  executed,  afkr  mviTal,  'td^ 
tfaoi^li  the  firsi^  wiBie^i88iiad'fc«ai 
fore,  is  not  ratumedt.or  fadkhM/^ 
Anor^^ous,  K.  &.  £.  27  G.  2.  I20> 


L 

INDICIMJENT* 

1.  Erronepus  sijie^  f^f  ^^^ ^^Iflfpf^    ^ 
^sufficient  cause  for  Quashing  on  j(o,7,« 
dictment.— the  Kin^  f^t:^li^ei^\ 

K. B. j^. 29 G.i. :/;.;,  ^  w. 

aictmtent  upon  objecuona  s{a|^«l«p-^ 


JODGltXNT. 


MORTOAOK         MS 


'  '  umaasATiovt: 

1.  AH  pekfdoti^  hy  their  presence  cmm- 
tenanciiig  m  t!ot,  are  liable  to  an 
iiifbrtnation.-The  KingngL  HunU 
K.  B.  £.  27  G.  2*  Page  ]08 

1.  The  court  refused  a  rule  for  an  in- 
'  fbrmiittfbfi  tigainst  the  defendants, 
ferhaVittg  btkHed  a  dead  body 
found  in  the  Medvoay^  withoat  a 
cinroner^a  inquest,  and  smd,  the 
prosecutor  might  prefer  an  indict- 
ment.r— The  JSLfir^  agt.  Proby^  and 
Thjr&f,  »:•  B.  H.  29  O.  %.       250 

INSOLVENT  ACT. 
In  a  suit  against  a^derlc  o^the  peace, 
as  «wiitfr  ^f  an  estate^  under  an  in- 
soll^ent  aet^  H  was  deemed  requisite 
tbat  an  assignment  should  be  ob- 
taiped  from  him,  and  his  assignee 
mada.an^  additional  party.— Cooit 
agt^iXamon,  Citawc*  M.  V.  30 

04%.  m  «  425 


J.    \ 

JUDGIiteNt. 

1.  JFbdgnient  entered  of  Michadmas 
term;  the  plairitUFharving  lived  over 
thi  ^  day  in  1>ahk.— Parser  «gt. , 
Sfepfs,  K.  B.  T.29  and  30  G. «.  378 

%  X^igthent  obtained  through  a 
mistake,  set  aside.— ^oe,  lessee  of. 
HHblef-,  i^d^ifife,  agt.  Roe,  k.  B.  ' 
r.^^  and  30  G.  2.        .  380 


IJSA8E. 
1,  Ita  a  lease  for  yean^  fhe  Word  term 
is  held  to  imply  merely  Ihe  space 
of  time  for  which  the  interest  is 
granted ;  and  mnk  n  demise,  with 
remainder  oyer  of  the  residue, 
should  the  lessee  die  within  the 
term,  will  enure  according  to  the 
expressed  intention  of  thepartiesw-*. 
Bight,  lessee  of  Pbtoflfen,  agt.  Cart'^ 
mrigki,K.B.B.90G.2.    f^sig 

I4EN. 
A  factor  has  a  lien  upon  goods  con- 
fined to  him,  dmt  he  may  in- 
demnify himself  for  money  ad- 
vanced to  his  principal,  and  charges 
incurred  on  his  behalf,  on  the  credit, 
and  in  consequence  of  such  con- 
•ignment^JTra^w  agt,  WUcocb^ 


»iASTEB'S  REPORT. 
A  question  «||  whick  dw  auster  has 


rcyponed,  maj  noe  ha  again  dis- 
c«Bsed.-.<if<ntf«gt  Caheri,  KB. 
r.29aiid30G.a.         .  sjs 

MORTGAGE. 

To  secure  the  repli^ment  of  money 

advanced  Mpon  the  mortgage  of 

il>>9*#  4  iiJWi  refuislte  dite  the 

mortgagee  should  have  actual  poa- 


6M      PABUHcQIBIICB. 


PBXjffmaoK 


io  MMf  of ^bsim  jih'mmtkim  if 

*»a27;<?«.»i .'  •    .-  .•  -.    -■    Fage'48 


,d';c-  •' 

N.  .  « 

^  ^['\  '  '   NUSANC]g, 
fofeffl»^»#»t  fell  ».xMW»c^  ^efnwd, 

.v.ar'«ftf»430  0.a.       ,    •       379 


r^^M      .• 


o. 


T» 


"order  OF  SESSIONS. 


I'l^  8|B;s|io/i8  having  returned  reasons 
.  for  quashing  an  or^er  of  Justices, 
r    hy  which  a  nii^gistrate  was  ap- 
pointqd.Qverseer  of^tbe  poor,  field, 
: .  that  upless  such  reasons  appear 
xstaarly  wrpng,  and  to,  have  been 
the  only  ones    acted   upon,   suf- 
ficient cause  is  not  manifest  to  the 
.  court  for  reversing  the  decision 
founded  upon,  them* — ^The  King 
BgtGayer,K.B.H.S0  6.2.    A&l 


P. 

r  >    •      PARISH  OIS1CS. 
Ati  aumpfion  fipoai  pnrnhofietts  by 


,8^  exteirf*  »o,*jq!QUec^pifi|tip.of 
rateSf  established  by  22  G»  0^  .  ,Tbe 
former  duty  of  a  surveyor  of  high- 
ways being  oii^c  t«l#rr^by  the 

,  acl^  partly,  t^  th^.pWWi^^WiW 
that  appojnta|ieutf7-rTbp.^'v  •«'• 

.J)avie9,^.R.£.2QP,^^9tRl^29 

POWER..    '       "" 

Anappoio^enti^limitingai^  e^^t,^  to 
^  son  in  fee,  afid4a.<:i^,^ej|ies 
before  twenty-one,  and  without  ia- 
siie,  over  to:  p|M|ib^fi  4«  not  sup- 

^  ported  by  the  p<noer$  imtti.  ^Uipr 
ment,  whereby  a  wife  is  entitled,  if 
there  should  he  issue,  to  distribute 
the  estates  amongst  them,  at  her 
own  discretion!  fnd,  in  default  of 
issue,  to  devise  the  same  to  whom- 
soever $%e  s)9lU  i^pw^fTt Doe, 

lessee  of  Bronmsnritfi,  ^^ff^fPny* 
K.B.H.29G^2.    .    .,    ,»    ^80 

PRIVILEGE.'  ; 

Privilege  from  arrest  cqntioue**  to 
those  who  hare  been  memheif  of 
the  house  oicomjfnfm,  foi^a  xeaaon- 
.  able  time  after  a  dissolution  of.par- 
liameptr^S^rntorcf.ffgt.  QoLMor^ 
dsumtf  C.  P.  JS.  W  G.  2*  ^  ,^J25 

PROHIBITION.     "  ' 
1.  A  rule,  for  a  projiibiti^n  .is  .dis- 
charged with/^ut  costs.^-A£^^gt. 
Gregory,  K.  B.  E.  %1  G^^  .,   .^134 
%  Un^il  proceedings. af^er  th^^plea 
have  teen  bad  below,  )#uft?^ 


QUO  WARRANTO. 


mcma^' 


966 


^ifntL  fiot  gtkui  ft  proKbiUaii^— So* 
rough  agt.  Fowler^  K.  B.  T.  29  tad 
doG.  2.      .  Page.354 

TBXmBSBORY  NOmS. 
A  ptoihi^^Mf/  tioife'  made  payable  to 
one  when  of  age,  that  dme  being 
-  (vSijr  stated,  by  mention  of  the  day, 
&c.y  is  an  unconditional  engage- 
ment ;  and  within  the  stat.  of  3  and  4 
'  Jinn.,  e.'$.  $  \j-^ost  ngt.  KeUon, 
K.B.  H.30G.2.  496 

FROiHOnON. 
See(Age385:     '      * 


QUO  WARRANTO. 
1/  Atf  idfiM-maCioii  Iw  the  nature  of  a 

-  '^uo  ^oarranto,  brougbt  against  two 
non-actin^y  and  seven  non<-resident 
burgesses  ofa  corporation,  to  whom^ 

-  by  charter,  'an  estate  fbr  life  is 
gHmted  in  their  offices,  removeable ' 
onljr  for  misbehayiour  by  the  pro- 

'  ~  fost,  &c. ;  agftiast  the  first,  on  the 
l^rotmd  of  being  claimants,  though 
' '  iiot  swohi ;  'the  secohd,  as  faaving 
forfeited  th^ir  privileges  by  non- 
user  :  and  after  judgment  of  ouster 
'in'K.  B.  In  Ireland^  in  error  t6ere- 
^    ujpon,  it  IS  decided,  that  an  in- 
^    formation  on  the  gth  of  Geo,  2, 
^' ''  ^onot^btf  maintaiaed  for  a  claim, 
^ ^'' fftiti^taal  iiTtruStob  only;  and  that 


iien-iPdHadlice^  ^#lMre  v  fMim^  of 
amotiod  H  veitdTHi  «  (vMldn^lle- 
rignated  by  eharten  itf'  ttfe^^an 
avoidaifto^^f  oiloe  befteo  thjil  is 
exercised,  when  immefiatel^<  an 
unlawful .  holding  may  commence^ 
which  may  justify  any  proceedings 
in  quo  toarranto  on  the  part  of  the 
crown« — ^The  Xb^  agt.  Ponsonby 
and  others^  K.  B.  £.26  6. 2»  and 
M.  29  G.  2.  Page  1 

2.  To  an  information  iii  tile  itttiM  df 
SLquowtrtaHto^ihk^&itiABHltiMBg 
emmebusly  plead€fd>  that  htf  <Was 
sworn  into  office  beflke  twtiiFeliur- 
gesses,  in  a  case  where  by  the  stat* 
of  1 1  Geo.  1,'c.  4,  he  was  required 
to  have  been  sworn  before  the  pre- 
siding officer;  after  issue  taken, 
on  the  fact  stated,  and  found  for 
the  crown,  on  his  application  for 
leave  to  replead,  the  court  held 

'  the  issue  taken  upon  the  MreaM'ing 
to  be  inde(^ive  df  the  question 
upon  the  statute,  and  therefore  that 
a  repleader  blight  weH  be  awiitded, 
but  directed  the  plea  to  be  amend- 
ed, &c.— The  King  agt  PA/li>#, 
K.  B.  £.  30  G.  2.  •         531 


R. 
RECORD. 

A  judicial  |rdt  becomea  a  matter  of 
in&  B.  whooiMaianali^ : 


i6^  SCU^VhCUS. 

jand  ^bf  ^er  it  issued  or  not)  is  to 

be'triea  by  recotd.^fVhiimore  agt. 

"tto^i  K.  Bf.'  r.  29  arid  80  G.  2. 

^^^  'jRUlfi  OF  COURT. 

|»  A  irule  to  refer  alf  matters  in  dif- 
jfer^nc^  between  the  parties  to  the 
master^  in  a  ease  where  a  rescue 
bad 'been  returned  by  the  sheriff, 
and  the  court,  on  hearing  affidarits, 
had  refused  to  set  a  small  fine, 
thinking  the  retdirn  warranted,  is 
not  an  anthorily  to  him  to  decide 
upon  the  reality  of  the  rescue ;  and 
IS  incorrectly  drawn  up*— The  King 

'  agt.  Griffiths^  K\  B.  £«  27  G,  2. 

138 

2.  A  new  rule  to  shew  cause,  founded 
on  affidavits^  heidrequisite.«--Bo^f- 
dof  agt.  Holmes^  E«  B.  T,  29  and 


30  G.  2. 


370 


3*  I'o  a  judge's  order  for  time,  fecial 
/  .<^ditions  were  afterwards  added 
by  the  conrL^^Anon^maus,  K.  B. 
' .  T.  29  and  30  G.  2i     *     .  3/6 

4^  Rule  of  court. — Skrymeagt*  Lank' 
'  jf^        B.  M.  30  G.  2.  394 


bir 


s. 


-.1    ,.  J.     SCIRE  WICIAS. 

}•  Exceptions  to  a  scLfa,  are  not 

"  maintainable,  unless  the  original 

summons  be  exhibited  to  Ihe  court. 

^Moco  agt.  WhUing,  K.  B»  Z\  29 

and  do  6. 2i  «  3^3 


VERDICT. 

T. 

TRESPASS. 
The  place  more  accurately  described 
in  a  new  alignments,  is  .to, be  taken  - 
to  be  that  mentioned  in  the  de-* 

claration. Jefriet  agt.  PiUer^ 

K.  B.  Jtf.30C;.2.      .     P6^e389 

TROVER.. 
Trover  may  be  maintained  agamst 
sheril^,  who  have  sold  the'goods  of* 
a  bankrupt,  taken  in  executtob'be- 
fore  a  commisston  was  issued;  but 
after  an  act  of  bankruptcy.-Goopcr 
agt.  Chiiiy,  K.  B.  M.  30  G.  2.  395 

TRUSTEE. 
Possession  for  many  years,  ttndef  a 
deed  declarator^  of  a  beneficiafin- 
terest,  in  which  a  covcfnant  to  c6n- 
vey  the  legal  estate  is  inserted,  will 
not  raise  a  prestunption  that  such 
estate  has  been  ^onveydd  tb  this 
possessors;  nor  entitle  them  to  bring 
an  ejectment.<^God(fn^^,  lessee  of 
Sir  itichard  Gropoenor^  Bart.  agt. 
iSbj^mer,  Sxcubq*  M,  30  G.  2. 


VERDtCT. 

After  the  decision  of  the  court  upon 

a  special  verdict^  on  an  issue  sent 

from  Chancery i  they  will  order  the 

pnha  to  baveturtied  asof  Ike  tenn 


VISITOR. 


WITNESS. 


m 


in  which  it  was  first  drawn  up.— 
JV^hamag^  Ckeiuynd,  K.  6.  H, 
29  G.  2.  Page  3^a 

VESTED  INTEREST. 

Where  a  legacy  is  charged  on  a  f  e- 
mainder  in  fee,  devised  over  in  case 
of  the  non-payment  of  it,  the  heir 
at  law  may  enter  for  breach  of  the 

.  condiiioni  and  the  interest  of  the 
legatee  is  transmitted  to  his  repre- 
Me^t^liyi^A^r-rEfBir^  ag)U  Marlyn^ 

,   C^2fp.  £.  27  6.  SU  77 

In  a  criminal  prosecution,  a  motion 

for  a  view  oamot  be  allowed,  with* 

^  4>iit  ^n^ent  of  pfirties,^The  King 

,  agt  Jt^man^  K.  &  7. 29  and  30 

.(?.2.  384 

ir«  /.  ■ 

,[    ..  .  VISITOR. 

,7^^e.Qidiop  of  ,£/jr9  being  appointed 

.  ,Tii\tor  of  the  college  of  St.  John, 

,   l^y  the  founder's  statitfes,  has  all 

,  the  incidental  powers  of  a  general 

.  visitor,  though  some  appeals  are 

^.   given  to  others,  and  a  particular 

time  appointed  for  his  visitations ; 

and,  new  fellowships  having  been 

endowed  by  a  deed  of  covenants, 

in  which  a  stipnlation  for  the  ob- 

servence  of  the  old  statutes  is  con- 

tainedy  held^  that  his  jurisdiction 


extends  equally  to  the  fellows  un4er 
such  new  foundatioiy  though  a  Re- 
medy by  distress  is  reserved  to  a 
chapter^  in  the  event  of  the  fellow- 
ship*s  Temaiqisg.  .niG$xjjUrfMa9ier, 
and  Fellomgf  qf  St.  JohnU  CoUffge, 
Cambridge,  agt.  Toddington,  and 
the  Bishop  of  Ely,  Ka  B.  B.  ^0 
G.2.  .  Pagp441 


w. 

WILL.  *      ' 

A  probate  of  a  pretended  will,  before 
it  is  avoided,  stops  claimants  as  next 

of  kin. Bennett    agt.    Cradock^ 

Chanc.  £.  27  G.  2.         •         .131 

WITNESS. 

1.  Depositions  of  parishioners  tend- 
ing to  charge  the  defendant  with 
costs,  on  an  information  for  money 
received  by  him  for  the  use  of  Che 
parish,  are  admissible  in  evidence, 
where  the  witnesses  are  not  relators 
mentioned  by  name  in  the  Informil- 
tion. — Attorney  General  agt  Gri/l 

Jiths,  ExcBBA*  E,  27  G.  2.        126 

2.  The  competency  of  a  witness  who 
has  appeared  to  be  interested,  and 
subsequently  beep  ea^ined,  is 
admitted. — Anonymous,  ExcHjsa. 
M.30G.2.  .  Bid 
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